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LAW REPORTING. 


The professions are beginning to have a lively con- 
viction that the method of reporting the Supreme 
Court decisions, as now carried on in this State, is 
become a serious evil, and calls for immediate reform. 
Indeed, it is a matter for no little surprise, considering 
the number of gross errors in the reports that have 
been recently pointed out, that we have so long 
patiently submitted to such intolerable carelessness, 
to say nothing of the lack of system. 

The law in this country, as in England, has become 
largely a science of precedents, and it is of the utmost 
importance, both to the profession and to the public, 
that the reports of the adjudications of the courts be 
accurate and complete. Such, however, have not 
been the reports of the decisions of the Supreme 
Court of this State, during the last quarter of a 
century. 

The report of the committee of the Bar Association 
of New York, which we noticed in a recent number, 
shows very fully some of the evils which char- 
acterize our reports, but omits to point out one of the 
most serious, 7. ¢., the total lack of any system or 
arrangement to secure a complete collection of all 
decisions worthy of publication. Between 1846 and 
1870, there were in this State eight general term 
divisions of the Supreme Court, each holding three or 
four sessions a year, and thirty odd judges who sat at 
general term. Since 1870, there have heen four 
general term divisions of the court, twelve judges, and 
eighteen sessions a year. Now, at no time has any 
one of the reporters who pretend to report the 
decisions of that court, made, or attempted to make, 
any thing like a systematic arrangement, to secure 
copies of all the opinions delivered, or of the more 
important of them. They have contented themselves 
with publishing every thing, that they could pick up 





from judge of counsel, without expense or trouble to 
themselves, To insure a complete collection, it would 
have been necessary to pursue the course pursued by 
the Atpany Law Journat, of having a paid corps of 
men to procure and copy the decisions promptly. 
But this would have involved expense, and so Mr. 
Barbour and the others have gathered here a little, 
and there a little, have duplicated and triplicated, and 
padded, and have trusted to that indulgence which has 
been already too long extended tothem. Had either 
one of these reporters gone about his work with 
system and an honest determination to cover the 
whole ground, he would have had little difficulty in 
driving his competitors from the contest, and in reap- 
ing a suitable pecuniary reward for his trouble and 
outlay. 

Of the other evils that characterize our reports — of 
the multiplication of reports of the same case, indis- 
criminate publications, prolixity and reckless report- 
ing — it is unnecessary to speak here, as these matters 
were sufficiently adverted to in our notice of the report 
of the Committee of the Bar Association, two weeks 
ago. The important question now is, in what form, and 
from what quarter is relief to come? What system 
can be adopted that will insure accuracy, promptness 
and completeness, and at the same time, relieve the 
profession of the burden of buying so many volumes 
per year, 

Our own preference is for a reporter appointed by 
the judges. We have already expressed our dissent 
from the conclusion of the Committee, that the 
reporter should not be “in any way dependent upon 
the court whose favor and friendship it is his privilege 
to win and enjoy.” We notice that the Nation ina 
recent article upon this subject, reached the same con- 
clusion, but on precisely opposite grounds; for while 
the Committee follow the above conclusion, with the 
assertion that “In a free country it is well that the 
courts should feel that they are acting before an intel- 
ligent and reading public, to whom their decisions 
will certainly become known, through fearless and 
independent reporters,” the Nation asserts that “such 
a reporter ”— that is, one appointed by or dependent 





2 THE ALBANY LAW JOURNAL. 











— 


upon the judges— “is a mere clerk of the judges and 
that his selection by them exempts their work from 
every thing in the way of rejection or criticism.” We 
happen to be of the number who believe that there is 
nothing to be feared from the judges either in sup- 
pressing decisions worthy of publication, or in forcing 
unworthy ones upon the world. 

If there were no other reason why the judges 
should appoint the reporter, we should deem it suffi- 
cient that the Constitution directs it. And in this con- 
nection we may as well refer to the intimation in the 
Committee’s report that it is the duty of the judges to 
send their opinions to Mr. Lansing, and that they are 
violating the law in sending them to any other 
reporter. Mr. Lansing is technically the official reporter 
of the Supreme Court, and nothing more. He was 
appointed under the act of 1869 by the Governor, Sec- 
retary of State and Attorney-General. The constitu- 
tional amendment of 1870 directed the legislature to 
provide for the appointment of a supreme-court re- 
porter by the judges designated to hold general term. 
At the convention of the judges held in December, 
1870, a resolution was passed requesting the governor 
to invite the attention of the legislature “to the 
necessity of making provision by law for the appoint- 
ment of a reporter of the decisions of the supreme 
court, as provided by the constitution.” The Governor 
did invite the attention of the legislature to the mat- 


ter, but that body, through the influence of those 
interested in Mr. Lansing and his reports, declined to 
act, and the same influence has to this day defeated 
any attempt to have the legislature obey the Constitu- 


tion. Mr. Lansing is Reporter only because he has 
succeeded in inducing the legislature to violate the 
explicit terms of the Constitution, and to ignore the 
expressed wishes of the judges. He is, therefore, as 
an “official” not entitled to much consideration from 
the judges. 

But, in order to have an official reporter, whether 
appointed by the judges or not, succeed in doing his 
work thoroughly and satisfactorily, the legislature 
must pursue a more liberal policy than in the act of 
1869. That act gave the reporter no salary, and lim- 
ited the price of his reports to $2.50 per volume —a 
sum hardly sufficient to cover the cost of publication. 
The reporter must have adequate compensation for 
his work, besides a sufficient allowance to pay the 
expense of securing copies of the opinion case and 
points in every decision. It will not do to leave the 
matter of forwarding opinions to the judges. They 
have enough else to attend to and are very apt to 
neglect it. The reporter should have a copy of every 
opinion prepared, and should have every means and 
facility necessary to insure getting it. The present 
reporter of the court of appeals receives a salary of 
$5,000, with $2,000 additional for clerk hire, besides 
an income of two or three thousand a year from 
copies of opinions. The same appropriation to a 
Supreme Court reporter would secure the services of a 





man thoroughly competent, and would enable him to 
secure promptly copies of all the opinions given in 
each department. 

But if we may judge from past experience, there is 
little probability that the requisite legislation can 
be secured, for the appointment of a reporter by the 
judges, at a fair salary, and with the requisite appro- 
priations for collecting the opinions and other neces- 
sary material. It becomes a question then as to the 
feasibility of a Council of Law Reporting after the plan 
of that of England. 

The English Council of Law Reporting was organ- 
ized in 1865, for the purpose of establishing “ under the 
management and control of the profession, of one set 
of standard reports upon the basis of a fair regard for 
existing interests.” This council represented the 
entire Bar and was appointed by the Inns of Court, 
Sergeant’s Inns and the Incorporated Law Society. 
The Attorney-General, and Solicitor-General were 
ex officio members. The Council acted gratuitously, 
but had the services of a paid secretary. The 
Council had the appointment of the editors and 
reporters. There were then running fourteen inde- 
pendent series of reports, and in order to effect their 
discontinuance, an appointment was offered to every 
member of the bar then engaged upon any one of the 
fourteen series. The reports were issued in three 
series, each in monthly parts. The statutes were 
issued as a separate series. The subscription for the 
entire series was fixed at £5 5s. per annum. All but 
three of the reporters of existing reports accepted the 
appointment, and all but one of the fourteen series of 
reports were discontinued shortly after the establish- 
ment of the Law Reports. Three series connected 
with the legal periodicals have, however, been con- 
tinued, and, as we were recently informed by a Lon- 
don law publisher, are wellsupported. These are the 
“Law Times Reports,” and the ‘“‘ Weekly Reporter,” 
both issied in weekly parts and the “ Law Journal 
Reports” issued monthly. 

In England, owing to the fact that the entire Bar is 
located in London, it was not a difficult matter to 
secure a council which should, at least in theory, rep- 
resent the entire profession, but in this State it would 
be next to an impossibility, so scattered are the law- 
yers and so entirely without professional organization. 
Practically, the designation of the council and the 
entire control of the whole matter would rest with 
the Bar Association of New York. While there can 
be no doubt that that Association would conduct 
such an enterprise as ably as would a State organiza- 
tion, it would lack something of that prestige and 
favor with the profession, outside of the city of New 
York, which would attend an enterprise conducted 
by representatives of the entire Bar of the State. 
However, in any event, the ultimate test would be 
that of merit. 

The Committee of the Bar Association very clearly 
entertain the conviction that only the more import- 
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ant opinions of the court should be reported. While 
in theory this may be true, its adoption will result in 
defeating one of the most important objects hoped for 
from a new series of reports—the repression of all 
contemporaneous reports. So long as either of the 
present reporters can secure opinions which do not 
appear in the proposed new series, so long they will 
find support. The English Council of Law Reporting 
adopted this system of selection, and the result is that 
there are three series of reports running and well 
sustained, besides the Law Reports. 

Lord Coke said “ that there is no case or point of 
law, seem it of ever so little account, but will stand 
the student in stead in some time or other, and, there- 
fore, in reading is not to be omitted.” If this be 
true in reading, it is just as true in reporting. 

What the profession at present requires is a series of 
reports which shall give promptly, accurately and 
concisely a report of every decision that can be of 
any possible use, and which shall be printed in such 
type and upon such sized pages as to keep within the 
limits of three or four volumes a year. Such a series, 


whether emanating from the Bar Association or from 
private enterprise, will meet with success. 


a 


THE NEW YORK CIVIL RIGHTS BILL. 


The action of the late New York legislature in 
passing what is known as the “civil rights bill” was 
regarded, popularly, as a great concession to the 
colored classes. A few weeks ago we endeavored to 
show that this bill had made no real change in the 
liabilities of the keepers of places of amusement, 
or in the rights of colored persons at such places 
—in other words that “the keeper of a place of 
amusement may exclude a ticket holder, whether he 
be white or colored, from the premises; and we do 
not understand that the New York statute alters this 
rule in the least.” A further examination of this 
statute leads us to conclude that the statute has not 
changed the common-law rule with reference to the 
rights of colored persons at the places and under the 
circumstances enumerated, except perhaps in one or 
two respects. A statute could not well have been 
‘framed which should make a greater appearance of 
conferring new rights and privileges upon the colored 
classes, but which should really affect so little in what 
it should pretend to do. Besides keepers of places of 
amusements, the statute mentions inn-keepers, com- 
mon carriers, trustees of schools and superintendents 
of cemetery associations who are prohibited from 
excepting or excluding any person, by reason of race, 
color or previous condition of servitude, from the full 
and equal enjoyment of any accommodation, advan- 
tage, facility or privilege furnished by them. Now, the 
common-law rule, with reference to receiving guests 
at a hotel, is that the hotel keeper cannot exclude per- 
sons on any ground save disorderly conduct, and, 
perhaps, bad character or reputation. See ante, vol. 





VI. 69. In Rex v. Ives, 7 C. & P. 213, Coleridge, J., 
said: “The inn-keeper is not to select his guests. 
He has no right to say to one, you shall come into my 
inn, and to another you shall not, as every one com- 
ing and conducting himself in a proper manner has a 
right to be received.” See, also, White's Case, Dyer, 
158; Bac. Abr., Inns and Inn-keepers; Bennett v. 
Meller, 5 T. R, 274; Kirkman v. Shaweross, 6 id. 17; 
Thompson v. Lacy, 3 B. & Ald. 285; Newton v. Trigg, 
1 Shower, 270; Hawthorne v. Hammond, 1 C. & K. 
404; Markham v. Brown, 8 N. H. 523, And as the 
common-law rule is so ample in the protection of the 
rights of all guests who may apply at a hotel for 
accommodation, the New York statute has done noth- 
ing more than declare the common-law rule in this 
regard, 

And the same thing may be observed with reference 
to the rights of colored persons in railway cars, 
steamboats and ships. Any one who purchases a first- 
class ticket of a railroad company is, at common law, 
entitled to the accommodations to which the ticket 
refers and which are usually accorded to persons hold- 
ing such tickets. The carrier, whether by land or 
water, is bound to sell tickets to all who apply, to the 
limit of his capacity, and no discrimination can be 
made except on account of disorderly conduct or bad 
character or reputation. In Chicago and Northwestern 
Railway Co. v. Williams, 55 Til. 185, it was held that 
where, by the rules of a railroad company, a car in 
their passenger trains was set apart for the exclusive 
use of ladies, and gentlemen accompanied by ladies, 
the company have no right to exclude a colored 
woman from such car and its privileges, simply on the 
ground of her color. And we apprehend that where 
a common-carrier excludes colored persons he is 
obliged, at common-law, to show that the exclusion 
was on some other ground than that of color. In 
Jencks v. Coleman, 2 Sumn. 221, which was an action 
for refusing to receive plaintiff on board defendant's 
steamboat, Story, J., referring to the general rule in 
case of exclusion of passengers, said: “Persons who 
refuse to obey the reasonable regulations of the boat, 
or who are guilty of gross and vulgar habits of con- 
duct, or who may make disturbances on board, or 
whose characters are doubtful, or dissolute, or suspic- 
ious, and a fortiori whose characters are unequivocally 
bad,” may be excluded by the carrier. The plaintiff 
in this case was white; but the remarks of Judge 
Story are universally applicable, and colored persons 
who fall under any of the disorderly or bad classes, 
enumerated by the learned judge, may be excluded 
notwithstanding the New York Statute. With regard, 
then, to the rights of colored persons on railroads, 
steamboats, etc., the statute has made no change, and 
has simply declared the common-law rule upon the 
subject. 

Upon the subject of common schools the statute 
has, perhaps, made some change. Under the consti- 
tution of most of the States a common-school 
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education is considered to be an absolute right 
of all the children. But the trustees have the power 
to classify children according to color, and place all 
the colored children in a separate room or building. 
See Robers v. Boston, 5 Cush. 198; Van Camp v. 
Board of Education, Y. O. 8. 406; State v. Duffy, 7 
Nev. 342. But even, under the constitution, the 
trustees would*be compelled to admit colored children 
to the schools where there were no separate schools 
provided for such children. See Statev. Duffy, supra. 
If, then, the New York statute has affected any alter- 
ation in the previous rule relative to the education of 
colored persons, it has simply provided for the co-edu- 
cation of white and colored children, and this co-edu- 
cation is extremely ambiguous under the phrasing 
of the statute. 

About the only important right which the statute has 
secured to the colored classes is, perhaps, the right to 
be buried where they may choose. If this is sufficient 
satisfaction to that numerous class who think them- 
selves to have been greatly benefited by our law giv- 
givers, the rest of the community ought to be there- 
with content. If, however, cemetery associations are 
voluntary, and it is optional with the officers thereof, 
as to whether they shall sell lots or grant cemetery 
facilities at all, or as to whom they shall sell or grant, 
the legislature has not controlled this option by the 
“ civil rights bill ;” and we fear that even the right of 
burial in a place selected by themselves is not secured 
to colored persons. 

a eae 


CURRENT TOPICS. 


We notice that one of our law publishers announces 
a new series of reports of the decisions of the court 
of appeals, to be made up mainly of the important 
cases omitted from the regular series by Tiffany, 
between 1864 and 1868. It would be much more to 
our credit and convenience if we could have all of 
Tiffany’s reports stricken from the series of the New 
York reports, by act of the legislature, and the work 
done over again de novo, by a competent person. It 
will probably always remain a mystery by what 
unhappy conjunction of circumstances Tiffany got the 
appointment of reporter; but there is nothing mys- 
terious about the fact, that his reports are wretched 
to the last degree. We are informed that two of his 
volumes, 38th and 39th, were purchased by him from 
Mr. Keyes, who had prepared them®*as a part of his 
series of reports of rejected cases, and from the 
character of these volumes we have no difficulty in 
believing the statement to be correct. 


The English judicature bill has passed the Lords, 
and to a second reading in the Commons with what 


the papers call “cordial unanimity.” The debate, 
upon the later event, developed but little hostility to 
the principles of the bill, but was confined mainly to 
matters of detail. The equity lawyers have all along 
insisted that provision should be made for more equity 





judges, and that at least one judge versed in equity 
ought to be associated with every Common-law 
Division, On moving the second reading, the Attor- 
ney-General gave the assurance that the government 
did not intend to higgle about money, but intended 
to constitute the new court with a view to the utmost 
possible efficiency, and not merely with the idea of 
getting the best tribunal possible for the smallest sum 
of money. Two or three of the members made 
feeble attempts to have the House of Lords retained 
as an appellate tribunal; but the Attorney-General 
denounced that institution in most decided and 
emphatic terms, saying among other things that “any 
one who knew practically what the House of Lords, 
as a court of appeals, was, knew that it was hardly 
possible to conceive a judicial institution more incon- 
venient or more indefensible.” The prospects for the 
passage of the bill in the Commons are exceedingly 
good. We may here remark that the practice out- 
lined in the bill is nearly identical with that under 
the code of this State. 


The superior court of New York, at general term, 
has affirmed the judgment of the court below, entered 
upon a verdict for $5,000, in favor of the widow of 
Putnam, the victim of the car-hook murder, against 
the Seventh Avenue Railroad Company, for injuries 
sustained through the murder of her husband upon 
one of the company’s cars. The court adhered to the 
doctrine laid down in Goddard v. The Grand Trunk 
R. R.Co., and kindred cases noticed by us upon page 
370, Vol. vii, that a common carrier is bound, “ not 
only to guard each passenger from violence and 
assault of its agents and employees, but from the 
assaults and violence of other passengers carried in 
the same conveyance, and from other causes of dis- 
comfort or injury which could have been reasonably 
anticipated or prevented.” This is the only reason- 
able interpretation of the contract between the car- 
rier and the passenger, although unfortunately it is 
not that given by the court of appeals in Jsaacs v. 
The Third Avenue Railroad Co., 47 N. Y. 122. 


The newspaper press has been very severely dis- 
turbed at the fact that Judge Hunt, in the trial of Miss 
Anthony, directed the jury to return a verdict of 
guilty. One of these papers asks: “Could not twelve 
honest, intelligent jurymen be trusted?” Very likely, 
provided there were “twelve honest, intelligent jury- 
men” in the box, which may be fairly doubted. But 
fortunately, even in criminal cases, the duty of the 
jury is limited to determining questions of fact. In 
the Anthony trial the facts were conceded, and the 
only question was one of law, which it was the duty 
of the court solely to decide. The pro forma verdict 
of the jury was necessary, but in reality the verdict 
was, as under the circumstances it should have been, 
the work of the court. The decision of the court of 
appeals in People v. Bennett, 49 N.Y. 137, sufficiently 
illustrates this matter. 
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A contemporary is informed by a correspondent, 
that among the causes which contributed to the 
defeat of Judge Lawrence, in Illinois, was his answer 
to an address from the bar asking him to run, which 
Mr. Craig signed, in which Judge Lawrence plainly 
intimated his belief, that lawyers were better fitted 
to select judges than farmers or other laymen. 
Another reason given was his opinion in favor of 
punishing the editor and the proprietor of the Chicago 
Evening Journal, for contempt in publishing an 
abusive article about the court, concerning a decision 
in a pending case. And another cause assigned was 
his “aristocratic airs’— a phrase said to mean that he 
dresses neatly, and has dignified manners in court; 
whereas Craig dresses like a farmer, as he is, attended 
farmers’ meetings with patched coat and wornout 
boots, and resorted to other devises common among 
the cheap demagogues, For these weighty reasons, 
the honest and intelligent farmers of Illinois have 
elevated Craig to the bench in place of an expe- 
rienced, able and upright jurist. 

a 
NOTES OF CASES. 

In Lyman v. Inhabitants of Amherst, 107 Mass. 
339, 
injury received by a traveler through a defect in a 
highway; that the fact that knowing of the defective 
place, the plaintiff voluntarily attempted to pass it is 


it was held in an action against a town for an 


not conclusive evidence of want of due care, but is a 
circumstance for the jury to take into consideration. 
The same doctrine was held in Whittaker v. West 
Boylston, 97 Mass. 273; Frost v. Waltham, 12 Allen, 
85; Rindge v. Colraine, 11 Gray, 157. But in Wilson 
v. Charlestown, 8 Allen, 137, the same court held that 


a person passing over a sidewalk which he knows to 
be dangerous, by reason of ice upon it, when he might 
easily avoid it, cannot maintain an action against the 


town for injuries received by falling upon the ice. 
To the same effect also, is Horton v. Ipswich, 12 Cush. 
488. , 


In State v. Weir, 33 Iowa, 134, the supreme court 
held that the legislature have no power to make the 
operation or repeal of a law dependent upon a vote 
of the people, and that, therefore, an act to provide 
for the prohibition of the sale of ale, wine and beer 
in counties by a vote of the people was unconstitu- 
tional. This decision goes directly to the question of 
the validity of the so-called “local option” laws, and 
is in accordance with the following decisions of the 
same court: Santo v. State, 2 Iowa, 203; Geebrick v. 
State, 5 id. 492, and also with a recent Massachusetts 
decision not yet reported. These decisions are placed 
upon the ground that such an act is a delegation to 
the people of the law-making power, and, as such 
power cannot be delegated, void. See, also, Barto 
v. Himrod, 8 N. Y. 483. On the other hand, “local 





option” laws have recently been held valid in New 
Jersey, State v. Morris Common Pleas, 12 Am. L. 
R. (N. 8.) 32, and in Pennsylvania in a decision of 
the supreme court not yet reported. 


a 


DAMAGES AGAINST CARRIERS. 


We lately examined in these columns the difficult and 
controverted question involved in Hadley v. Baxen- 
dale, 2 W. R. 302, 9 Ex. 341, and the recent case of 
Horne v. Midland Railway Company, 21 W. R. 481; L. R. 
8, C. P. 131. We propose now to make a short review 
of the authorities as to the measure of the damages 
recoverable against carriers, where no special notice or 
contract intervenes. The question may arise under 
four different states of circumstances—either the 
carrier has received the goods and has not delivered 
them, or he has made delay in delivery, or he has 
delivered the goods in a damaged state, or he has 
made default in receiving them to be carried. 

It is under the first of these heads that the rule seems 
to have reached the most settled condition both in 
the English and the American courts. Where there 
has been an entire failure to deliver goods which have 
been received to be carried, there has been, in the first 
place, an entire failure of the consideration in respect 
of which the freight was agreed to be paid; the 
freight, therefore, if already paid, can be recovered 
back. But, besides this, the goods themselves are lost ; 
the sender is therefore entitled to their value. But 
what is their value? Prima facie, their value is 
what it was at the time of delivery to the carrier. 
But with respect to articles of commerce, which form 
the great bulk of consignments, a further considera- 
tion arises. The duty of the carrier was to transport 
them in safety to a particular place at a particular 
time. If he nad performed his duty they would have 
been available to the sender at that place and time. 
By the carrier’s default, therefore, the sender loses the 
advantage which he would have had if they had been 
so available. It is fair, therefore, that he should re- 
cover their value as it would have been at the place of 
destination. But, in order to get the goods to that 
place, freight must have been paid for their transport 
thither, and that freight will itself form part of their 
value at that place. In estimating their value, there- 
fore, at that place, the freight must be deducted, or 
the seller will recover that which he has never lost. 
Unless, therefore, the freight has been paid in advance, 
the damage will be the value of the goods at the place 
of destination, after deducting the freight which must 
have been paid to get them there, but which by reason 
of this non-delivery has never become due, or has 
ceased to be due. This rule was explicity stated in 
Brandt v. Bowlby, 2 B. & Ad. 939, by Parke, J., and 
again in Rice v. Baxendale, 10 W. R. C. L. Dig. 16; 7 
H. & N. 96, and it seems to have been conceded with- 
out argument in Sanquer v. London and South Western 
Railway Company, 2 id. 148; 16 C. B. 163. It had 
been adopted at a still earlier date in America in Wat- 
kins v. Laughton, 8 Johns. 213, 1811; Amory v. Mac- 
gregor, 15 id. 24, 1818; and was followed in Arthur v. 
The Schooner Cassius, 2 Story, 81, 1841; The Joshua 
Barker, 1 Abb. Adm. 215. It has been thought that a 
different rule was laid down by Lord Ellenborough in 
Parker v. James, 4 Camp. 112, where the sender of 
goods, which were captured as prize through the neg- 
ligence of the shipowner, recovered merely the value 
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of the goods when put on board. But this is not so, 
for Lord Ellenborough expressly said: “I have no 
evidence before me that the goods were worth more,”’ 
thus plainly intimating that evidence would have been 
admissible to show that the goods had increased in 
value. In Wheelwright v. Beers, 2 Hall, 391, 1829, in- 
deed, the sender whose goods were improperly sold at 
an intermediate port for a sum less than their cost 
price (which sum he had received) was only allowed 
by the supreme court at New York to recover the 
difference between the cost price and the amount 
realized by the sale; but from this judgment Berkeley, 
J.,—the only judge who delivered any reasons — dis- 
sented, and the decision cannot, therefore, claim much 
authority. In England, at least, the rule is clearly 
established by uncontradicted authority. 

To that rule, however, which supposes an ascertain- 
able market value for the goods at the place of desti- 
nation, an addition was made in the case of O’ Hanlan 
v. Great Western Railway Company, 13 W. R. 741; 6 B. 
& 8. 484, which provides for circumstances where the 
goods are to be delivered at a place where there is no 
market for such goods — that is, no market in which 
the owner of the lost goods can provide himself with 
similar goods at a wholesale rate. ‘‘The natural and 
fair measure of damages is the value of the goods at 
the place and time at which they ought to have been 
delivered to the owner. Now, the value of the goods 
at the place of delivery must be the market price, if 
there is a market for such goods; if there is not, either 
from the smallness of the place or the scarceness of 
the particular goods, the value at the place and time 
of delivery would have to be ascertained.as a fact by 
the jury, taking into consideration various matters, 
including, in addition to the cost price and expenses 
of transit, the reasonable profits of the importer, 
which are adjusted by what is called the higgling of 
the market. * * * The jury must say what is the 
fair and reasonable profit which persons in the ordi- 
nary course of business would be likely to make.”’ Per 
Blackburn, J., 6 B. & S. 491, 492; 13 W. R. 741. 

But, in the absence of special contract, it is only 
damages capable of being measured by this general 
standard that can be recovered; not special damages 
arising from the peculiar arrangements or circum- 
stances of the plaintiff. Thus, sub-sales effected by 
the sender of the goods in reliance upon their due 
delivery, expenses incurred in awaiting their arrival, 
and ial loss d by reason of the plaintiff, 
through poverty, being unable to replace the missing 
goods, were disallowed by the court in Rice v. Baxen- 
dale (ubi sup.) 

The rule which governs the damages where the goods 
have not been delivered must also govern the case 
where the goods have been delivered, but in a damaged 
state. Here, however, as the goods actually come to 
the hands of the owner, it is only the difference in 








value that can be recovered, and the two items of’ 


comparison must be the value of the goods as it would 
have been at the place of destination if they had been 
delivered there sound, and their value as it was at the 
place and in the condition in which they were actually 
delivered. It is plain that the circumstances which 
determine the value of sound goods at the place of 
destination in cases under the first head will govern 
both terms of the comparison here; there may be a 
market for damaged goods as well as for sound ones; 
and again, it is quite possible that the only reasonable 
way of disposing of damaged goods may be to send 





them back to the place from which they came. In 
Collard v. South Eastern Railway Company, 9 W. R. 
697,7 H. & N. 79, the damage to the goods was such 
that they could only be made salable by the perform- 
ance of an operation which caused delay; the damages 
allowed were the difference between their value at the 
time when they should have been delivered sound, 
and their valae after they had been so treated, which 
included, not only depreciation in intrinsic value, but 
fall of price during the delay. It is evident that this 
was the best means of arriving at what they were 
really worth in their damaged condition, and was the 
most favourable way of taking it for the defendants. 

Under the head of delay, by analogy to the rule 
adopted in the case already mentioned, it follows that 
the damages must be the difference between the value 
at the place of destination of the goods at the time 
when they ought to have been delivered, and their 
value when they are delivered in fact. At first sight 
it may seem absurd to say that where goods are not 
delivered for, suppose, a year after the time when they 
ought to have been, the sender can recover only 
nominal damages, if the value of the goods and their 
price at the place of destination has not varied, 
although all the purposes for which the sender required 
them may have long since ceased. But in applying 
this rule, it must be remembered, on the one hand, 
that non-delivery within a reasonable time is good 
evidence of loss, and that, practically, therefore, the 
owner need never wait very long before bringing his 
action. On the other hand, it must be considered, 
that since, in this case as in the others, only general 
circumstances of damage can be taken into account, 
that loss which arises out of the special arrangements 
and circumstances of the plaintiff, and which is usually 
of far greater importance, must, in the absence of 
special contract, be discarded. Upon this last point 
we need only refer to the observations in these 
columns already referred to (ante, p. 381), and to the 
cases of Wilson v. Lancashire and Yorkshire Railway 
Company, 9 W. R. 635; 9 C. B. N. S. 632; Great Western 
Railway Company v. Redmayne, L. R. 1 C. P. 329, 
and Woodger v. Great Western Railway Company, 15 
W. R. 383; L. R. 2 C. P. 518. In the first of these 
cases (Wilson’s case) the profits expected to arise from 
the manufacture of the goods into articles of dress, 
the season for which expired during the delay, and 
traveling expenses uselessly incurred; in the second 
(Redmayne’s case), the profits expected to arise i 
retailing the goods through the presence at the place 
of destination of the plaintiff’s travelers, who were 
compelled to leave before the goods arrived; and in 
the third (Woodger’s case), the expenses of the 
plaintiff’s travelers detained in idleness through the 
non-arrival of the goods, were held not recoverable. 
It is doubtful whether Black v. Baxendale, 1 Ex. 410, 
is consistent with those cases and the principles laid 
down in them, but from the peculiar circumstances 
of that case it cannot be relied on. The general rule 
above mentioned seems to be also adopted in America, 
Kent y. Hudson River Railway Company, 22 Barb. 
278. 

In Redmayne’s case the rule was laid down with suf- 
ficient clearness; only the difference between the re- 
spective values of the goods at the respective times 
above mentioned was allowed to be recovered, and it 
was said that “‘ the market value of the goods was their 
value in the market, independently of any circum- 
stances peculiar to the plaintiff.’’ In Wilson's case a 
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somewhat liberal construction was put upon this rule, 
which does not really vary it, but the limitation of 
which needs to be carefully observed. The plaintiff 
was allowed, in estimating the value of the goods at 
the respective periods, to take into account “ the fluc- 
tuations of the season,”’ by reason of which the goods 
were less available for profitable use at the time when 
they, in fact, arrived, than they would have been if 
they had arrived in due time. The circumstance 
relied on was that the caps, into which the cloth was to 
be made, were out of season when the goods arrived. 
The effect of this would be that possibly the cloth 
would be unsalable then, or only salable at a great 
loss; and that, perhaps, it could only meet a market by 
being sent back to the place whence it came. Looked 
at in this way, the evidence as to the season for the 
caps being over would be admissible, not as being itself 
evidence of loss, but as explaining why the cloth had 
fallen in value; and the case would be analogous to 
that of O’Hanlanv. Great Western Railway Company, 
mentioned above. The notion that the profits to be 
obtained by the manufacture of the caps could be 
recovered was distinctly repudiated. 


2 
a 





RECKLESS REPORTING. 


The Committee of the Bar Association of New York 
give the following instances of reckless reporting 
which have come under their observation in examin- 
ing the reports issued during the last five years: 

The Trustees of the Auburn Theological Seminary v. 
Calhoun was reported by Barbour in 1872. 62 Barb. 
381. It was decided in 1862. The length of time that 
elapsed between the decision and the report, ten years, 
is bad enough, but Barbour had reported the same case 
in almost the same words in 1863. 38 Barb. 148. And, 
to make the matter worse, the decision had been re- 
versed by the court of appeals a year before Barbour 
first reported it. 25 .N. Y. 422. 

Sweetman v. Prince, 62 Barb. 256, was decided in 
1862, and reported by Barbour in 1872. It had been 
unanimously reversed by the court of appeals in 1863. 
26 N. Y. 224. 

Matteson v. N. Y. Central R. R., 62 Barb. 364, was 
decided in 1862. Barbour reported it in 1872. It had 
been affirmed by the court of appeals in 1866. 35 N. 
Y. 487. 

Wait v. Green, 62 Barb. 241; Vickery v. Dickson, 
62 id. 269 ; Crain v. Cavana, 62 id. 109, were decided in 
1862. They were reported by Barbour in 1872. He had 
reported the same cases in 1872, only giving the opinions 
of other justices as those of the court. 35 Barb. 585; 
35 id. 272; 36 id. 410. The former was affirmed by the 
court of appeals in 1867. 36 N.Y. 556. 

Spaulding v. Strang, was reported by Tiffany in 37 N. 
Y. 135. He reports the same again, giving another 
opinion in 38 N. Y. 1, without any reference to the first 
report. 

Beach v. Bay State, at special term, is reported in 6 
Abb. Pr. 415; 16 How. Pr. 1; 27 Barb. 248. This 
decision was reversed at general term and the opinion 
is reported. 30 Barb. 433; 18 How. Pr. 335; 10 Abb. 
Pr. 71. 

Matter of Douglass at special term is reported in 58 
Barb. 174; 9 Abb. Pr., N. S., 84, and 40 How. Pr. 201. 
It was reversed by the court of appeals, and is reported 
in 46 N. Y. 42, and12 Abb. Pr., N. S., 161. 

The decision of the general term of the superior 





court, in Mayor, etc., v. Erben, 10 Bosw. 189, and 24 
How. Pr. 358, was affirmed by the court of appeals. 
The opinion published in 38 N. Y. (11 Tiff.) 305, was 
a dissenting opinion. It is printed as the decision of 
the court. 

The digest in 37 How. Pr. 547, and Abbott’s Dig. 
Supp. 8, are misled by the above report, and give as the 
law established by the court of appeals the reverse of 
what was in reality decided, 

Eight decisions of the court of appeals reported in 
Keyes’ reports are republished in Howard’s reports, the 
year after they appeared in Keyes. 

In Schuchardt v. Mayor, etc., 59 Barb. 295; Joslyn v. 
Fiske, 59id. 308, there were no judgments, the two 
judges who heard the cases having disagreed, and yet 
the cases are reported at length. 

Mullford v. Muller, 1 Keyes, 31, has a head-note, con- 
taining a single proposition which the court distinctly 
said they did not determine. 

Alexander v. Hard, 42 How. Pr. 131, was carelessly 
reported. The error is corrected at page 384, at the 
request of a justice of the supreme court. 

Little v. Dean, 1 Keyes 235, and 34 How. Pr. 68, 
reports the opinion of Johnson, J., as that of the court. 
After this opinion was prepared the cause was re-argued 
and a different decision reached, which is reported in 
34.N. Y. 452. This is the final decision of the court on 
the question involved. 

Gilbert v. Gilbert, 1 Keyes, 159, and 34 How. Pr. 142. 
This case is misreported, the opinion being a dissent- 
ing opinion. The order of the general term was re- 
versed, and the judgment on the report of the referee 
affirmed. 

Hartly v. Tatham, 24 How. Pr. 505, and 10 Bosw. 273. 
On the second trial, the defendant prevailed and judg- 
ment was affirmed in 1 Robb. 246, and 26 How. Pr. 158, 
and this decision was modified by the court of appeals. 
This decision is misreported in 1 Keyes, 222. . 

Wilcox v. Green, 23 Barb. 639, was decided in 1854; it 
was reported in 1859; it had been affirmed by the court 
of appeals in 1856. 

Mills v. Stewart, 62 Barb. 444, was decided in 1862; it 
was reported in 1872; it had been affirmed in effect by 
the court of appeals in 1869. 41 N. Y. 384. 

Grant v. Johnson, 5 Barb. 161, and 6 id. 337, was re- 
ported in 1858. This decision had been reversed by the 
court of appeals in 1851. 5 .N. Y. 247. 

Davwisv. Peabody, 10 Barb. 91, is misreported. Instead 
of a new trial being granted, the judgment was 
affirmed. See 1 Commissioner’s draft R. 8., p. 581. 

Burgher v. Columbia Fire Ins. Co., 17 Barb. 274, is 
misreported. The opinion of Edmonds, J., printed, 
was a dissenting opinion. The opinion of the court 
was by Roosevelt, J., and instead of a new trial being 
ordered, the judgment was affirmed. 

Griggs v. Howe, 2 Keyes, 574, and Johnson v. Hathorn, 
2 id. 476, were reported a second time by Keyes in the 
same words. 3 Keyes, 168; 3 id. 126. 

The opinion reported in Day v. Saunders, 3 Keyes, 
347, was not only never adopted by the court, but was 
never delivered. 

The opinion of Wright, J., in Smart v. Bement, 3 Keyes, 
241, was not adopted by the court. They modified the 
judgment to some extent in accordance with the opin- 
ion of Leonard, J. 

The opinion in Clark v. Mayor, etc., 1 Keyes, 9, was 
not adopted by the court. The only point determined 
in the case was that discussed in the unreported opin- 
ion of Selden, J. 
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COMMISSION OF APPEALS ABSTRACT. 
AFFIDAVIT — PROTEST — EVIDENCE. 

1. An answer verified in the usual form cannot be 
treated as an affidavit, within the meaning of that pro- 
vision of the act of 1833, relative to proceedings in 
suits and for other purposes. Section 8, chapter 27, 
Laws of 1833, which provides that the certificate 
of a notary, of presentment and protest of a prom- 
issory note, shall be presumptive evidence of the 
facts therein stated, unless defendant shall annex to 
his plea an affidavit denying the fact of having received 
notice of non-payment; and if so treated it is not suf- 
ticient, as the denial must be positive and upequivocal, 
not upon information and belief, nor is an affidavit 
not annexed to the answer, a sufficient compliance with 
the statute to destroy the effect of the certificate as 
presumptive evidence. A notarial certificate, founded 
upon a presentment and demand made, not by the 
notary, but by his clerk, is void. Gawtry et al. v. 
Doane. Opinion by Earl, C. 

2. Entries by a deceased clerk of a notary of present- 
ment and demand, made in the ordinary and usual 
way, in a register kept by the notary for that purpose, 
are competent evidence to prove such presentment 
and demand. Ib. 

3. The next day after presentment and demand 
of payment of a note, payable at a place in the city 
of New York, the clerk of the notary examined the 
city directory to find the address of an indorser, 
whose address was not upon the note; not finding it 
he inquired of the maker who gave him a wrong ad- 
dress, to which he mailed notice. Held, that this was 
due diligence and sufficient to charge the indorser. Ib. 

4. Where evidence has been properly received, the 
party against whom it has been introduced has no 
absolute right to have it stricken out when its effect 
has been destroyed by other evidence. The proper 
practice upon a jury trial is for such party to request 
the court to charge that such evidence is not to be 
considered by them, and in case of refusal, he will 
have a good exception. Ib. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


Actions to set aside an assignment by defendant, 
Samuel M. Welch, made by him for the benefit of his 
creditors. The fraud alleged was in preferring a bal- 
ance upon a note executed by Welch under the follow- 
ing circumstances: In 1845, Welch’s father-in-law 
conveyed to him certain real estate upon a verbal 
agreement that Welch should sell it and use the pro- 
ceeds in his business, and at some future day pay or 
secure the entire proceeds to his wife. Welch sold the 
lands and received for them $2,789.57, which he used 
in his business. In June, 1860, the wife appointed an 
agent to settle with Welch, and on an accounting he 
settled the amount due at 34,970.67. Welch allowed 
interest on the whole amount received by him. At the 
time he was insolvent. He gave notes for the amount, 
payable to the agent or bearer. When the assignment 
was made, these notes were all paid but a balance of 
$486.29, which was preferred in the assignment. Held, 
that Welch’s promise was for a good consideration, 
and imposed an equitable and moral obligation upon 
him which he might voluntarily perform; that lapse 
of time was not a defense he was bound to regard, and 
that, therefore, the note was for a good consideration, 
and its preference not fraudulent per se. Earl C. dis- 
sented on the ground that Welch had not agreed to 
pay interest, and the presumption was, that the use 





was to be agift to him. He was therefore, under no — 
obligation, legal or equitable, to pay the interest; and 
having overpaid the principal, the preference of the 
interest unpaid was fraudulent and void. McCartney, 
Ree’r, etc., v. Welch et al. Claflinet al. v. Same. Opin- 
ion by Leonard and Earl CC. 

ATTORNEY'S LIEN. 

M. had a claim against defendants. He agreed with 
D., an attorney, that if he would sue and collect the 
claim without costs to him, he would give him half. In 
May, 1859, D. recovered a judgment for $1,033.34 dam- 
ages and $68.03 costs for M., against the defendants, 
and instituted various measures to collect the same 
during that year. He did not succeed, and took no 
further proceedings until in February, 1866, when he 
issued an alias execution, and learned that M. had sat- 
isfied the judgment in May, 1863; that defendant was 
insolvent when the judgment was recovered and until 
after it was satisfied ; that they paid M. on the satis- 
faction of the judgment $250. D. made a motion for 
an order of the court setting aside or vacating the 
judgment. 

Held, that the motion was properly denied ; that 
an attorney has a lien upon a judgment recovered 
by him for any sum agreed upon between him and 
his client as a compensation for his services, as well 
as his costs in the judgment, and, to the amount 
of such lien, is to be deemed’ an equitable assignee. 
When the recovery is solely for costs the judgment 
itself is legal notice of the lien, and this lien cannot be 
discharged by payment to any one but the attorney. 
But where the judgment is for damages and costs it is 
not notice of the lien even for the taxed costs, and 
such lien can be protected only by notice to the judg- 
ment debtor. Earl, C., dissenting. Marshall v. 
Meech etal. Opinion by Earl, C. 


COMMON CARRIER— EVIDENCE— RIGHT OF TICKET- 
HOLDER. 

Action to recover damages for being put off of defend- 
ant’s cars. Plaintiff purchased of defendant a passen- 
ger ticket from Buffalo, upon the presentation of which, 
with the checks orcoupons attached, plaintiff was en- 
titled to one first-class passage only. One check was 
from Buffalo to Albany, and the other from Albany to 
New York, via the Hudson River Railroad. Uponthe 
checks were the words ‘“‘this check forfeited if de- 
tached.”’ At Utica plaintiff left the train. He testified 
that the first check was detached by the conductor as he 
alighted. This was denied by the conductor, who tes- 
tified he found the check, after plaintiff left, at the 
head of the berthhe occupied. On the day following 
plaintiff took another train east, and upon his refusal 
to pay the fare was put off the cars. He then paid his 
fare under protest, and went on to Albany. On the 
trial, evidence was given of a conversation between 
plaintiff and conductor, after the arrival at Albany, in 
which the latter applied to the former various slander- 
ous and abusive epithets. Defendant requested the 
court to charge that the conduct of the conductor, at 
Albany, was not to be considered, as defendant was 
not responsible therefor. This request was refused, 

Held, error; that it was not a part of the res geste, 
that defendant could not be held responsible for the 
quo animo of the conductor beyond the purpose of 
ejecting plaintiff, and the fact that the evidence was 
received without objection did not render the refusal 
proper. Hamilionv. N. Y. C. R. R. Co. Opinion by 
Lott, Ch. C. 
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2. Also held (Lott, Ch. C.), that plaintiff’s ticket 
only entitled him to a single continuous passage to 
Albany, without the right of stopping at an interme- 
diate station and renewing the journey by another 
train. But if he had such a right he lost it if he 
voluntarily or negligently detached the check. Ib. 

COMMON CARRIERS — TRANSPORTATION OF ANIMALS. 

Action to recover damages for the loss of forty-three 
hogs, out of a lot transported for the plaintiff by defend- 
ant, from Buffalo to Albany. Defendant agreed to 
transport the hogs at a reduced rate of freight, in con- 
sideration of plaintiff’s assuming the risk of injuries 
from heat, etc. The forty-three hogs died from the 
effects of heat, the result of the negligence of defend- 
ant’s employees in not watering and cooling the hogs 
by wetting them, 

Held, that as the common-law liability of carriers 
did not apply to live stock, but in the transportation 
thereof they were only liable for negligence, the as- 
sumption, in the contract, of the risks of injuries by 
heat by plaintiffs must be construed as exempting de- 
fendant from liability for injuries by heat, the result 
of negligence. Defendant was not liable. Cragin et 
al. v. N. ¥.C.R. R. Co. Opinion by Earl, C. 

INSURANCE — CONDITION. 

Defendant issued to plaintiffs a floating policy of 
insurance upon merchandise in any of the warehouses 
and while in transitu,in any of the streets of New 
York, Brooklyn and Jersey City, subject to a condition, 
in substance that the policy should not extend to 
cover goods upon which there was any specific insur- 
ance, except as far as relates to any excess of value 
beyond the amount of such specific insurance, which 
excess was declared under the protection of the policy. 
A fire occurred in a warehouse wherein plaintiffs had 
merchandise to the amount of $386,026, covered by 
specific insurance to the amount of $324,000. The 
amount of the loss was $274,192.46. 

Held, that the intent of the condition was to throw 
a loss upon the specific insurances, unless it exceeded 
them in amount, and as the specific insurance exceeded 
the value of the goods destroyed, the interest insured 
by the policy was not affected, and defendant was not 
liable to contribute any portion of the loss. Fairchild 
etal. v. Liverpool and London F. & L. Ins. Co. Opinion 
by Earl, C. 

MARRIED WOMEN — PLEADING — JOINDER OF PARTIES. 


1. Action on two promissory notes made by Orrin G. 
Staples to Helen N. Staples, who indorsed the notes 
and delivered the same to plaintiff, at the same time 
guarantying the payment of them. Defendant Helen 
N. Staples set up as a defense, that at the time the 
notes were indorsed and guarantied by her, she was a 
married woman, and that the indorsement and guar- 
anty were made without any valuable consideration, 
and were not for her benefit or for the benefit of her 
separate estate. She moved to dismiss the complaint 
on the grounds that to enable plaintiff to recover he 
should have demanded to charge her estate for the 
debt, and not a general judgment for money. That 
there was no allegation upon which it could be proved 
that the debt was her debt, or was contracted for the 
benefit of her estate. That the complaint showed the 
wife was surety for the husband, and as such she could 
not be charged. That the maker and guarantor of a 
note cannot be jointly charged. 

Held, that it was not necessary to allege in the com- 
plaint in this action, that the notes were given in the 





wife’s business, or for the benefit of her separate 
estate, nor to ask judgment charging her separate 
estate, and it was proper to frame the complaint as if 
defendant was a femme sole. On coverture being inter- 
posed as a defense, testimony proving the contract 
enforceable against a femme covert is proper in reply. 
Hier v. Staples, impleaded, etc. Opinion by Lott, 
Ch. C. 

2. An objection tothe joinder of a maker and guaran- 
tor of a promissory note as parties defendant is waived 
by an omission to raise it by demurrer or answer, and 
a several judgment may be rendered against either. Ib. 

PRACTICE ON APPEAL—SUPERIOR COURT OF NEW 

YORK. ; 

1. A question as to the constitutionality of a law, or 
as to the sufficiency of a pleading, cannot be raised for 
the first time in the court of appeals. It cannot con- 
sider a matter or subject not presented for adjudica- 
tion to and determined by the lower court. Delaney 
v. Brett et al. Opinion by Lott, Ch. C. 

2. The provision of section 23, chapter 137, Laws of 
1828, establishing the superior court of the city of New 
York, and which authorizes the chief justice to per- 
form all the duties which a justice of the supreme 
court is authorized to do out of term, is general and 
unrestricted, and authorizes them to perform all the 
duties of a justice of the superior court of chambers. 
A justice of said court has authority to issue an 
attachment on a lien claimed under the act providing 
for the collection of demands against ships and ves- 
sels. (Chap. 482, Laws of 1861.) Ib. 


SALE — WARRANTY — PLEADING. 

Plaintiff brought an action against defendant fordam- 
ages on the sale of a horse. The complaint alleged, in 
substance, that defendant offered to sell plaintiff his 
horse, which was lame in one hind leg; that, on the 
sale, defendant warranted and falsely and fraudulently 
represented that the lameness resulted from an injury 
to his foot; that it was in his foot and nowhere else; 
that the lameness was only of a temporary character, 
and the horse would soon be all right. Relying on 
these representations, plaintiff bought the horse. 
That, at the time of the warranty and sale, the horse 
was in fact not lame in his foot, but in his gambrel 
joint, which was badly diseased, and that defendant, 
at the time of the sale, knew this to be the case. On 
the trial, plaintiff proved a warranty and a breach 
thereof, but gave no evidence tending to show fraud. 

Held, that the gravamen of the action was fraud 
and not a breach of the warranty, and that plaintiff 
could not recover upon proof of the latter only. Lott, 
Ch. C., dissenting. (Williamson v. Allison, 2 East. 446, 
disapproved.) Ross v. Mather. Opinions by Hunter, 
C., and Lott, Ch. C. 

SPECIFIC PERFORMANCE — MARRIED WOMAN. 

Action brought for the specific performance of a con- 
tract between plaintiff and defendant, for the sale of 
certain real estate. Defendant, by her answer, alleged 
her coverture, and that the premises were incumbered. 
Plaintiff contracted to sell the premises to defendant, 
free of incumbrances, for $2,500, defendant agreed to 
purchase by paying $500 when the deed was given, and 
for the balance to give her bond and mortgage payable 
in installments. The premises were incumbered with 
mortgages to the amount of $3,000, and remained so at 
the time of thetrial. Plaintiff tendered a deed to de- 
fendant at the time agreed upon in the contract. Before 
the tender of the deed defendant had written plaintiff 
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that she could not make the payment ag agreed, and 
declined to take the premises. Plaintiff proved a 
verbal arrangement with the holders of the mortgages, 
that they should take the mcrtgage to be given by 
defendant and release their mortgages. It does not 
appear that any releases were executed. Defendant 
was a married woman having a separate estate. The 
complaint was dismissed on the trial in the court 
below. 

Held, that it was not error. A tender of the deed, 
without the releases of the mortgages, was not an 
offer to perform under the contract. That defend- 
ant’s rote stating that she could not perform, even 
if it relieved plaintiff from the obligation to tender a 
clear title, did not relieve him from the necessity of 
having the mortgages discharged before a specific 
performance could be adjudged. Hinckley v. Smith. 
Opinion by Leonard, C. 

2. Coverture is not a defense to an action for the 
specific performance by a married woman of a contract 
for the purchase of land, where she has a separate 
estate. (Earl, C., dissenting.) 


TENANTS IN COMMON — MEASURE OF DAMAGES. 


1. This action was originally commenced in justice’s 
court, for damages for the unlawful conversion of a 
quantity of corn and oats. It appeared that plaintiff and 
defendant were tenants in common of the grain, and 
agreed to a division thereof, and settled upon the por- 
tion belonging to plaintiff, without making any actual 
separation of the quantity to which plaintiff was 
entitled. Defendant retained possession of the grain. 
Plaintiff afterward demanded his share of the grain, 
and defendant refused to deliver it to him. 

Held, that the apportionment operated as a sever- 
ance of the tenancy in common, and plaintiff could 
maintain an action for the conversion thereof against 
the defendant his former co-tenant, although his 
portion was never in fact separated. Defendant’s 
possession after the severance was simply that of a 
bailee. (Matthews v. Coe, distinguished and limited. ) 
Lobdell v. Stowell. Opinion by Lott, Ch. C. 

2. It was proper for plaintiff to prove, on the trial in 
the county court, what had been the highest price of 
the grain between the time of the conversion and the 
trial. The highest price up to the last trial was the 
proper measure of damages. Ib. 


—__++—___. 
GENERAL TERM ABSTRACT. 


SUPREME COURT — SECOND DEPARTMENT. 


LIFE INSURANCE. 
Suicide by one insane: sane or insane: construction 


of policy.— Action on a policy of life insurance which 


provided that it should be void ‘in case he (the in- 
sured) should die by his own hand, sane or insane.”’ 
The insured died from a pistol shot wound received 
from the discharge of a pistol while in his own hands. 
The judge charged the jury that if the death was caused 
by an accidental explosion of the pistol, or if, at the 
time of the explosion, the mental condition of the 
assured was such that the act was not a voluntary act 
of his own will, in either case, the company was liable. 
The jury found that at the time of his death the insured 
was not a responsible being, and that the act was nota 
voluntary one. Plaintiff had judgment and defendant 


appeals. 





Held, that the directions to the jury were right. In 
Breasted et alv. The Farmers’ Loan and Trust Company, 
4 Seld. 299, the words in the policy were similar to those 
in this policy, except that the words “ sane or insane,”’ 
were omitted, and it was held that the words “death by 
his own hand ”’ had reference to criminal self-destruc- 
tion,and that a death by accident, and one by the party’s 
“‘own hand” stand on principle in the same category. 
The introduction of the words ‘‘sane or insane’’ in 
the policy can have no further effect than to hold the 
policy void if the assured intended self-destruction 
while in a state of insanity. Judgment affirmed. De 
Gogorza v. The Knickerbocker Life Insurance Company. 
Opinion by Barnard, P. J. 


LEASES. See Executors and Administrators 


MORTGAGES. 

Defendant executed a mortgage, which, when ac- 
knowledged by her,had no name of a mortgagee therein, 
Defendant’s husband, by agreement with his father, 
purposely left a blank, known only to them, in order 
that they could get the money and insert the name of 
the person who should advanceit. Having failed to avr 
complish this purpose, defendant’s husband inserted 
his father’s name, without authority from defendant 
to do so. Defendant never ratified her husband’s act. 

Held, that the mortgage was not made effectual as 
security for the loan. (Chauncey v. Arnold, 24 N. Y. 
330, cited.) Trundy v. Erkenbrack. Opinion by Bar- 
nard, P. J. 

NOTES AND BILLS. 

What is bona fide holding of note.— Where a party 
took a note for which he canceled an old obligation 
and advanced $250, the difference between the note 
and the debt given up, and postponed the time of pay- 
ment of the old debt until the note became due, 

Held, that he was a bona fide holder of the note. 
Cornell v. Perkins. Opinion by Barnard, P. J. 


PARTIES, JOINDER OF. See Contracts. 


PARTNERSHIP. 


1. Amending summons to bring in neuly discovered 
partners. — Where plaintiff has a claim against a firm, 
and being unable to ascertain the names of all the 
partners, has obtained judgment thereon against one 
partner only and made a levy on the partnership prop- 
erty, he can, by leave of court, amend the summons 
and complaint so as to insert the names of the part- 
ners previously omitted. Phair v. Baragonotti. Opin- 
ion by Barnard, P. J. 

2. Receivers of partnership property. — By the appoint- 
ment of a receiver of partnership effects, all the prop- 
erty of the firm passes to him, subject to all existing 
legal liens, ‘and a levy on the partnership: property, 
made ona judgment recovered against the partner- 
ship after the receiver was appointed, will be set 
aside. Ib. 

3. Dissolution of partnership: what is a declaration 
of dissolution.— Where goods were ordered in the 
name of a firm, by aclerkin its employ, after a dec- 
laration made to the clerk by one of the partners that 
he “‘ did not intend to go on with the business,’’ such 
a declaration did not terminate the partnership of 
itself, and the firm was liable for the goods so pur- 
chased. Kellam v. Northrop. Opinion by Barnard, 
P. J. 

: PAYMENTS. See Contracts. 

PRACTICE. See Partnership. 


PRINCIPAL AND AGENT. See Insurance. 
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PUBLIC OFFICERS. 


Expenses incurred in defending title to office: con- 
struction of statutes. — Application having been made 
to the State superintendent to remove the relator from 
nis office as trustee of a school district, under section 
18, title 1 of the general school act, and having been 
refused, said relator asked for a mandamus to compel 
the payment of his expenses incurred in that pro- 
ceeding. 

Held, that the controversy was a purely personal one, 
and did not present a case in which relator was entitled 
to have the district pay his expenses. It is only when 
the trustees of a school district bring or defend an 
action or proceeding touching any property or claim of 
the district, or involving its rights or interests, that 
such trustee can ask the district to pay the expense in- 
curred. Laws of 1864, chapter 555. The People ex rel. 
Berrian v. Drake et al. Opinion by Barnard, P. J. 

REAL ESTATE. 

1. Construction of a devise of real property.— Action 
to enforce specific performance of a contract to buy 
land. Plaintiff’s grantor took the land under a devise 
in which the testator used words ordinarily used to 
devise a fee, but applied them to “‘ the use of a farm of 
land” * * * ‘“aslongas he (the devisee) lives,” and 
in the same clause of the will disposed of the fee sim- 
ple of the premises after the devisee’s death. 

Held, that plaintiffs’ grantor had no more than alife 
estate in the land, and plaintiff could not give a good 
title to defendant. Judgment fordefendant. Hoag v. 
Henderson. Opinion by Barnard, P. J. 

2 Life tenancy: title to real property. — Where a life 
estate in land was devised to A., and after his death 
the remainder in fee is given by the same will to A.’s 
children. 

Held, that A. cannot give a valid title. Hustis v. 
Decker. Opinion by Barnard, P. J. 

RECEIVERS. See Partnership. 
RELIGIOUS CORPORATIONS. 


1. Trustees entitled to possession of church property. 
— Plaintiffs were the trustees of the M. E. church at 
Rockville Center, which is a corporation under the 
general act of 1813, providing for the incorporation of 
religious societies. Defendant was regularly appointed 
pastor of this congregation by the conference, having 
ecclesiastical jurisdiction for that purpose. Prior to 
the appointment of defendant, the plaintiffs, under the 
instruction of the congregation, advised said confer- 
ence that they would receive no minister whom the 
conference might appoint for the then ensuing year, 
and requested that no appointment be made. Defend- 
ant, being duly appointed, offered his services to the con- 
gregation, but was not received as pastor or permitted 
to act as such; but having obtained possession of the 
parsonage attached to the church, against the will of 
the trustees and congregation, he was sued in this 
action of ejectment. Plaintiffs had judgment. On 
appeal, 

Held, that the members of the congregation must be 
permitted, so far as the civil courts are concerned, to 
determine their own course of conduct toward the 
ecclesiastical tribunal to which they voluntarily sub- 
mitted in becoming Methodists; and the conference 
must be left free to declare, within its ecclesiastical 
jurisdiction, the relations between itself and those 
who, as Methodists, still refused submission to its 
authority. With this phase of the confroversy we 
have nothing to do; the action is a naked action at 





law. Plaintiffs have the legal title to the property in 
question and to its possession, and the members of the 
congregation, who are the corporation in fact, have 
authorized them to refuse to receive as pastor, any 
one whom the conference might appoint. Defendant 
relies only on his appointment by the conference. 
This furnishes no defense to the action. Judgment 
affirmed. The Trustees of the M. E. Church at Rock- 
ville Center v. Connor. Opinion by Barnard, P. J. 

2. The trustees and members of the society, forming 
a corporation, have exclusive cohtrol over the prem- 
ises in question, aud no tribunal external to them- 
selves, even in their own ecclesiastical organization, 
can, so far as the law is concerned, disturb them in their 


possession. Ib. ’ 
REFERENCE. 


1. Finding on conflicting evidence not to be disturbed. 
— Defendant, a member of the firm of W. & Co., em- 
ployed plaintiff to do defendant’s work in the business 
of said firm, and on defendant’s credit. Plaintiff did 
the work. The evidence was conflicting, but the ref- 
eree found for plaintiff and gave judgment against de- 
fendant individually, 

Held, that where the evidence conflicts, the referee’s 
finding will not be disturbed. Judgment affirmed. 
Girardin vy. Widerkorn. Opinion by Barnard, P. J. 

2. Ib.— Action to recover the price of a horse which 
plaintiff testified that he sold to defendant in July, 1870, 
for $100. Defendant testified that plaintiff purchased 
of him, in August, a colt for $500 and paid the horse in 
question to him upon the purchase, at $100. The referee 
found for plaintiff. 

Held, that the referee’s finding should not be dis- 
turbed. Judgment affirmed. Edson v. Dinehart. 
Opinion by Barnard, P. J. 

SHERIFF. 

Responsible for property retained by the debtor and 
forfeited after seizwre under attachment.—The complaint 
avers a seizure by defendant, under attachment papers 
in favor of plaintiff, against R., of certain property of 
the latter, of more than the value of plaintiff’s claim 
against him, the recovery of judgment, issue of exe- 
cution and return of the same unsatisfied. The proof 
showed aseizure of this property by the United States 
government in March, 1867, and its release in April, 
before the seizure by defendant, and its seizure by the 
government fora forfeiture in and by an illegal use by 
R. after the seizure by defendant. There was proof 
from which the jury might have found that the defend- 
ant left the property in R.’s hands to be used in viola- 
tion of law. 

Held, that in such case the sheriff would be liable for 
its forfeiture for such use and it was error to charge 
the jury that “if the government actually sold the 
property in October, 1867, there was no property to be 
levied upon and sold in January thereafter, when the 
execution reached the sheriff’s hands, and it follows 
that he is not liable.’’ Judgment reversed and new 
trial, granted. Doherty v. Campbell, sheriff, ete. Opin- 
ion by Barnard, P. J. 

STATUTES, CONSTRUCTION OF. See Public Officers. 

SURROGATES’ COURT. 

Appeal from surrogate’s decrees.— An appeal from a 
surrogate’s decree is ineffectual for any purpose, unless 
a bond be filed as required by 2 R.S. 619. Long v. 
Kissel, guardian, etc. Opinion by Barnard, P. J. 


TRUSTEES. See Religious Corporations. 
WARRANTY. See Contracts. 
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WILLS. 

Proof of authority: undue influence.— Action to set 
aside probate of will. Testator was 60 or 70 years 
old when the will was made, and did not speak English 
well. He executed it at the store of E., who was the 
executor named therein ; was testatur’s son-in-law, 
and whose wife was a large beneficiary under the will. 
One of the witnesses to the will testified that he signed 
it at E.’s request, and had no recollection of what tes- 
tator said ; he thought he saw testator sign, but could 
not swear to it. The other witness was requested to 
sign by E.’s son, and could not recollect whether de- 
ceased signed the will in his presence, but was under 
the impression that the deceased understood it was a 
will, but he did hot tell the witness what the paper 
was, and witness did not know what it was. Witness 
talked in French with deceased about some points in 
the paper. Deceased said there was a clause in it 
about $2,000, which he had given to E. in his business, 
and asked witness if the words in English were correct 
according to the idea which he expressed in French; 
that witness looked over the paper and found it correct. 
There is no mention of $2,000in this will. Another 
witness testified that the deceased acknowledged the 
paper to be his will, and that he had signed it; was not 
sure whether the other witnesses were then present; 
that testator said that he, witness, should certify it. 
This certificate is the usual formal acknowledg nent of 
deceased and E., that they had executed the foregoing 
instrument, and acknowledged that they executed the 
same. E. testified to the formal execution of the will, 
and contradicted beth witnesses as to the request to 
sign and publication of the will to the witnesses by 
deceased. Proponent’s lawyer drew the will, and he 
was not sworn, nor were any of the deceased’s family 
sworn, to show why the son was cut off from participa- 
tion in his father’s estate, except for a very small sum. 
The dealing between the deceased and EF. suggested a 
suspicion that he probably had a motive to be the exec- 
utor of the will. 

Held, that the probate should be set aside and the 
case be sent toa jury for determination. Inthe Matter 
of the Probate of the will of Andre Maclin. Opinion by 
Barnard, P. J. 

Also, see Costs; Executors and Administrators. 


FOURTH DEPARTMENT, APRIL, 1873. 


CANAL BOATS — CONTRIBUTORY NEGLIGENCE. 


Action for damages. Plaintiff was the owner of a 
packet-boat on the canal, carrying passengers ; defend- 
ant was a boatman, and navigating said canal with his 
boat. Plaintiff attempted to pass with his boat the 
defendant’s boat, claiming a preference in entering a 
lock, under the statute, as carrier of passengers. 
Defendant, to prevent such passage, inclined the bow 
of his boat so as to collide with plaintiff, causing serjous 
loss. Defendant’s counsel moved for nonsuit: 1. On 
the ground that plaintiff's boat was not chiefly used 
for transportation of passengers, and not entitled to a 
preference; 2. That plaintiff was guilty of contribu- 
tory negligence. Plaintiff asked to go to the jury on 
these and other questions. Also as to whether defend- 
ant intentionally and willfully ran his boat into plain- 
tiff’s. Court granted nonsuit. 

Held, the county court erred in directing a nonsuit. 
Boats carrying passengers have a preference under the 





Revised Statutes, and plaintiff’s boat was such a one, 
and entitled to enter the lock first. Plaintiff was 
entitled to have the jury pass upon the question, 
whether he contributed to his own injury or whether 
it was the willful act of thedefendant alone. Defend- 
ant had no right to obstruct the way or hinder plaintiff 
from passing, or do him an injury. It appears by the 
evidence, clearly, that defendant urged his boat against 
that of plaintiff. The case should have been sub- 
mitted tothe jury. Houghton v. Wallace. Opinion by 


Smith, J. 
CERTIORARI. 


The defendants on April 14, 1871, commenced initia- 
tory proceedings to pave a street. Subsequent action 
was had in alleged conformity with the city charter. 
On or about July 20, 1871, the work was commenced 
and was completed, accepted and approved by the city 
authorities, September 27, 1872. The superintendent of 
the work wasa person appointed by the defendants, on 
the petition of the relators and others. The certiorari 
was granted about 9th January, 1873, long after the 
work was completed, and the assessment roll for its 
payment was at the time in the hands of the city 
treasurer for collection. 

Held, that so long a time has elapsed, that it would be 
unjust and unreasonable to review the proceedings 
with a view of their reversal. The relators and those 
interested have laid by and seen the work completed 
under a superintendent of their own selection, and 
are estopped from questioning the right of the city to 
make such improvements. The common council, in 
principle and in fact, are agents of the property own- 
ers and relators, and those interested herein, by allow- 
ing the improvements to be made without remon- 
strance, have affirmed these acts. Granting the com- 
mon-law writ of certiorari is in the discretion of the 
court, and if improvidently issued the court will dis- 
miss the writ. Writ of error quashed with costs to 
respondent. People ex rel. Curtis v. Common Council 
of Utica. Opinion by Smith, J. 


CONTRACT. 


Plaintiff agreed with defendant to purchase, and 
defendant to sell a certain quantity of shingles, and all 
defendant might manufacture during a certain time, at 
a fixed price. Plaintiff advanced a sum of money on 
the contract and took shingles amounting to a part of 
the sum, and then refused to take more. Defendant 
sold the remaining shingles ata loss and claimed to 
deduct the loss from the amount of money in his 
hands belonging to plaintiff. In an action brought by 
plaintiff for the whole amount of his money in defend- 
ant’s hands, the referee allowed the amount of the 
loss to be deducted, and gave judgments for the 
balance. 

Held, that the referee’s conclusions were correct. 
He practically charged plaintiff with all the shingles 
manufactured and delivered under the contract, 
allowed him to apply on the contract price the pro- 
ceeds of the sale, and charges him with the loss sus- 
tained by defendant by his non-performance, and gives 
judgment for the excess. Judgment affirmed. Sim- 
mons v. Lee. Opinion by Smith, J. 


CONTRACT BY BAILEE. 


It appears that defendant was the owner of a horse, 
and intrusted same to one T. residing in another county, 
to be kept at pasture without any charge therefor. T. 
kept said horse on his farm and occasionally rode him. 
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he took said horse to a village to attend a fair and left 
him in the hotel barn at night. The horse was tied 
with a halter in a stall in said barn, and in the morning 
one of his legs was found to be broken. T. then sent 
for the plaintiff and employed him to take care of said 
horse, and attempt to cure him for a certain sum. 
Plaintiff agreed to do so, and removed the horse to his 
barn. Defendant, at the time of the accident, was 
absent, and in another county, but was shortly after- 
ward informed of the accident, and that the horse was 
left with plaintiff under above arrangement, and made 
no objection to it. In an action to recover for the 
keeping of said horse by plaintiff, 

Held, that T., as bailee in the absence of the owner 
of the horse, was bound to take such care of him as 
he would of his own, and would have been guilty of 
negligence, if he had omitted to do so. His contract 
was a reasonable one, as appeared by the evidence. As 
bailee in possession, he had implied authority to con- 
tract on behalf of defendant, until at least defendant 
could be informed of the accident, and make other 
arrangements if he chose. Defendant was appraised 
of the contract and did not disaffirm it, and is liable 
for amount of plaintiff’s claim. Hailer v. Blanchard. 
Opinion by Smith, J. 


COUNTY COURT — APPEAL. 


Appeal from the report of a referee in an action 
pending in the circuit court. No motion for a new 
trial was made in said court previous to this appeal, 
nor had the referee’s report been reviewed in said 
court. 

Held, that section 344 of the code, giving the right of 
appeal from judgments rendered in the county court, 
never intended to give such reviews upon cases and 
judgments not rendered or reviewed, and affirmed by 
said court. Motion for new trial should first have been 
made in said court. The same rule applies to judg- 
ments rendered by referees in that court, as to those 
rendered by the court itself. Appeal dismissed with 
costs. Hatcher v. Ferrill. Opinion by Smith, J. 


EVIDENCE — PRACTICE. 

This action was originally brought in a justice’s 
court. On the trial defendant offered in evidence an 
execution, in an action between plaintiff and one D., 
with the sheriff’s certificate attached, showing the 
payment of said execution against plaintiff by defend- 
ant, under section 293 of the code. Said payment was 
not alleged in the answer, and was in fact made after 
the commencement of this suit. Plaintiff objected to 
the testimony as not admissible, under the answer, and 
on the further ground that such payment was made 
after the commencement of the action. The justice 
received the evidence under objection, took four days 
for decision, and then gave judgment for the plaintiff, 
and rejected said evidence. 

Held, that while the justice erred in receiving said 
testimony, he could not reject if after the close of the 
trial. Defendant might have put in a supplemental 
answer if the justice had refused the evidence on the 
trial, but the receipt of it and its rejection after sub- 
mission of the case, when it is too late to rectify 
the mistake, is error. Hall v. Olney. Opinion by 


Smith, J. 
EVIDENCE. 


Action to recover the value of a cow belonging to 
plaintiff, and alleged to have been killed by defend- 
ant. Defendant alleged by answer, and proved, that 
said cow while trespassing on his premises drank whey, 





and claimed that she died from the effects thereof. 
Defendant called two witnesses, both dairymen, who 
testified from experience and observation, the effects 
of whey when drank by cows, showing that it killed 
them, etc. 

Held, that the evidence was admissible and proper. 
The cow drank whey as {alleged, and it was proper to 
show the effects of whey on cows. The testimony of 
men in the dairy business, and who have long kept 
cows, derived from their observation and experience 
in such matters, was not merely an expression of 
opinion but a statement of facts, upon which an opin- 
ion might be based, and was proper to present to the 
jury. Casles v. Youny. Opinion by Smith, J. 

MARRIED WOMEN. 

Action on a promissory note of $40, made by defend- 
ant, who was a married woman, and had no seperate 
estate, nor was engaged in any business separate from 
her husband, tried before a referee, who found for 
defendant. 

Held, that the contracts of married women are still 
invalid, as at common law, when not given in the cases 
allowed by the statutes of March 20, 1860, entitled ‘“* An 
act concerning the rights and liabilities of husband 
and wife.’’ The note is not saved by this or any stat- 
ute. The fact that defendant had expectations of 
receiving money upon the death of her husband, upon 
anante nuptial agreement does make the note valid. It 
was clearly void when given. Judgment affirmed. 
Kinne v. Kinne. Opinion by Smith, J. 

SURETY. 


Aetion on bond of surety. — Plaintiff appointed one 
F., by written power of attorney, an agent to sell sew- 
ing machines. F. gave the bond in suit as security to 
plaintiffs for the payment of money collected, etc. 
This action is brought to recover of surety a balance 
due,plaintiff by F. All the goods had been furnished 
F. by plaintiffs on his own order. F. had several part- 
ners interested with him in said sales, but it does not 
appear that plaintiff ever recognized them or relied 
upon them for payment, or ever sold them any of the 
machines they received, or ever relinquished the rela- 
tion of principal to F. 

Held, that plaintiff could recover on the bond. The 
relations of partnership, between F. and others un- 
sanctioned by plaintiff, did not affect plaintiff’s rights. 
Palmer v. Bagg. Opinion by Smith, J. 





SUPREME COURT — FIRST DEPARTMENT — MAY, 1873. 





ACCOUNTS. See Corporations. 
ADMIsstons. See Evidence. 
ASSIGNMENTS. See Corporations. 
ATTACHMENT. See Sale. 

BONDS. See Fvidence. 

CONTRACTS. 

1. Statute of frauds: promises to pay the debt of 
another.—Defendant wasowner and 8. asub-lessee of 
certain premises in New York. 8S. employed plaintiff 
to repair the premises at an agreed price, $4,700, of which 
he paid $1,000 when the work was partly done. In de- 
fault of further payment plaintiff left off the work, 
when defendant told him that he, defendant, had 
promised to pay S. $2,000 toward these repairs, and 
would pay it to plaintiff if he would complete the re- 
pairs; plaintiff did so and brought this action for the 

$2,000. 
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Held, that defendant was liable on his promise, which 
was an original one, and on valid consideration. Tall- 
man v. Bressler. Opinion by Fancher, J. 

2. Mortgage of lease: mortgagee not in possession is not 
liable for rent.—S. assigned to plaintiff the lease of 
said premises ‘‘as collateral security for the payment 
of $3,700 to become due to plaintiff on completion of the 
repairs; on the payment of said sum said plaintiff is to 
re-assign this lease to said S.”” Defendant sought to 
counter-claim against plaintiff forthe rent due under 
the lease. Plaintiff entered into possession of the 
premises only for the purpose of making said repairs. 

Held, that plaintiff did not have possession as assignee 
of the lease, and was not a mortgagee in possession, or 
liable for the rent. It is only when a mortgagee takes 
possession that he has the estate com onere and becomes 
liable as assignee on the covenants in the lease. Ib. 

See, also, Counter-claim ; New York City. 
COVENANTS. See Negligence. 
CORPORATIONS. 

1. Transfers of stock.—Defendant, a corporation under 
the laws of Maryland, issued to one G., and entered on 
its books, a certificate for 100 shares of its capital stock. 
G., on Aug. 30, 1859, signed a blank power of attorney 
on the back of said certificate, and delivered it to M. 
as collateral security for a debt then due from G. to M. 
This power of attorney was not filled up till about the 
time it was first presented to the company, January 9, 
1864, while this stock stood in G.’s name on the defend- 
ant’s books, no notice having been given to defendant 
of said power of attorney, and on September 28, 1863, it 
was attached and sold in due form of law by a judg- 
ment creditor of G. In 1860 M. failed, and, among 
other property, assigned said certificate to plaintiff. In 
an action against the company the referee found that 
the title:to the stock passed from G. to M. by the trans- 
fer of said certificate and the power of attorney; that 
the title of said stock passed from M. to plaintiff by 
the assignment to him, and gave judgment to plaintiff 
for the value of the stock in March, 1864, with interest. 

Held, that G. parted with all his interest in the stock 
by delivery of the certificate and power of attorney to 
M., and that the subsequent sale on attachment and 
execution against G. conveyed no title to the purchaser, 
the holder of the certificate and power alone had au- 
thority thereafter to have a transfer made on the 
defendant’s books. The by-law of the company that 
** no transfer of stock shall be valid unless made on the 
books of the company,” etc., is solely for the com- 
pany’s protection — until such transfer on their books, 
or notice thereof, the company will be protected in 
paying the dividends to the original stockholder, and 
the latter can vote at the elections; but a transfer of 
his stock by the shareholder, though not on the com- 
pany’s books, passes the title to the stock subject to 
any liens or claims of the company; and the latter is 
liable for suffering an act that invested a third party 
with the ownership of the shares without the produc- 
tion and surrender of the original certificate. Judg- 
ment affirmed. Smith v. The American Coal Company 
of Allegany County. Opinion by Fancher, J. 

2. Corporations do not cease to exist by abuse of their 
powers: transfers after sale of stock for non-payment of 
assessments. — Plaintiff took transfers, dated April 8, 
1867, of certificates of stock issued to D. on Feb. 26, 
1856, and also of certificates issued to G. Dec. 21, 1854, 
and brought this action for damages for defendant’s 
refusal to transfer this stock to him. Many years 





prior to such purchase by plaintiff, and while the origi- 
nal stockholders owned the shares, they were sold for 
non-payment of assessments, and new certificates were 
issued therefor to the purchasers, the original owners 
having notice of and submitting to such action by the 
company. The charter of the company wasa Vermont 
statute, and was expressly made subject to the compiled 
statutes of Vermont, which provided that the shares 
in any private corporation might be sold in case the 
owner should neglect or refuse to pay any tax or as- 
sessment duly laid agreeably to the by-laws thereof ; 
and the charter of the company authorized the making 
and alteration of such by-laws as a majority of the 
corporators should direct. The assessment and sale in 
question were authorized at a meeting of the stock- 
holders held in New York city, Dec. 26, 1856. Defend- 
ants had judgment. 

Held, that the assessment and sale were made under 
lawful authority, and whatever irregularities existed in 
the manner and place of holding the meeting at which 
they were made, the original owners of the stock in 
question, having participated and acquiesced in the 
proceeding, were bound thereby, and, having lost their 
title, could convey none. A corporation does not cease 
to exist by an abuse of its power, until the State has 
forfeited its charter. Judgment affirmed. Ormsbyv. 
The Vermont Copper Mining Company. Opinion by 
Fancher, J. 

Also, see Accounting. 

3. Penalties: individual liability of officers of foreign 
corporations. — Plaintiff Price, of the firm of Wilson, 
Price & Co., was a stockholder and director and the 
president of the N. J. Patent Company. That cor- 
poration was indebted to the firm of W., P. & Co. By 
the laws of New Jersey such a corporation is required 
annually to give a certain newspaper a verified notice, 
of the amount of stock actually paid in, signed by the 
president and a majority of the directors. The corpora- 
tion neglected to give that notice, and thereby plain- 
tiff incurred a statutory liability. Plaintiff having 
brought an action to settle the partnership of which he 
was a member, and for an accounting among the part- 
ners, the question arose whether the statutory liability 
he had incurred could be brought into the accounting. 

Held, that said liability for neglect was in the nature 
of a penalty; and, being imposed by the laws of another 
State, would not be enforced in our courts. Price v. 
Wilson et al. Opinion by Learned, J. 

3. Reference: striking out testimony.—Where the 
trial by a referee was adjourned pending the cross- 
examination of a party to the action, and such party 
was notified to appear for further cross-examination 
under penalty of having his examination stricken out 
in case of default so to appear, and he having failed to 
appear, his examination was stricken out on motion 
and notice to said party’s counsel. 

Held, tu be correct. Ib. 

5. Partnership: waiver.— Where by the articles of 
copartnership one of the partners was to be allowed 
$1,000 per annum for his services, and such services 
had been performed for sixteen months, the neglect of 
another partner having charge of the books, to credit 
him his salary, while the salaries of other partners had 
been credited, is not enough to show a waiver of the 


salary. Ib. 
COUNTER-CLAIM. 


Counter-claim on insurance policy: construction of 
policy. — Ruger Brothers owned the ship Elise Ruger, 
and chartered her to plaintiffs to carry coal from New 
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York to Japan, and in pursuance of an agreement with 
plaintiffs, to furnish the latter with a policy of insur- 
ance covering the freight money and coal, procured of 
defendants the policy on which this action is brought, 
by which defendants insured ‘“‘ Ruger Brothers, on 
account of whom it may concern; in case of loss to be 
paid to Pacific Mail Steamship Company * * * Such 
loss to be paid in thirty days after proof of loss, etc. ; 
the amount of any note or notes given this company for 
premiums, if unpaid, and all other indebtedness being 
first deducted.” The vessel sailed with the coal on 
board, and was never afterward heard from. In an 
action on the policy, defendants attempted to set off 
three notes which had no connection with this insur- 
ance held by them, for premiums made by Ruger 
Brothers, amounting to more than the loss— these 
were excluded, and plaintiffs had judgment for the full 
amount of their claim, less the amount of premi- 
um due on this insurance, $401.25. 

Held, that ‘‘whom it may concern” in the policy 
insures the real owner of the property, the plaintiffs in 
this case, between whom and the insurance company, 
there is a privity from the time of the insurance. 
Since Ruger Brothers had no interest in the property 
insured, the defendants cannot set-off their claims 
against Ruger Brothers, arising out of a different trans- 
action. Judgment affirmed. The Pacific Mail Steam- 
ship Co. v. The Great Western Ins. Co. Opinion by Fan- 


cher, J. 
Also, see Sales. 


DAMAGES. 

Measure of damages: evidence. — Plaintiff sent wool 
to defendant, a factor, and, on October 24, 1864, gave 
him an order to sell it, which being disregarded, plain- 
tiff abandoned the wool to defendant, and brought this 
action for its value. A motion was denied to dismiss 
the complaint, for insufficiency of evidence, to prove the 
weight or grade of the wool. Defendant furnished 
proof in the account for sales of two bales of the wool 
subsequently rendered to plaintiff, of what that wool 
was sold for, and there was evidence of the value of 
wool in October. The instruction to the jury was that 
plaintiff was entitled to recover ‘the highest price 
which wool of this description reached in the market, 
between October 24 and the time this suit was 
brought.” 

Held, that the motion to dismiss the complaint was 
properly dismissed. The instructions as to the meas- 
ure of damages was erroneous; the true rule was 
value of the wool on the day it should have been sold, 
defendant having a reasonable time in which to sell. 
Judgment reversed and new trial ordered. Whelanv. 
Lynch. Opinion by Ingraham, P. J. 

DELIVERY. See Sales. 
EVIDENCE. 

1. Evidence of fuiling to support wife. — Plaintiff was 
arrested on the charge of not supporting his wife, and 
committed by order of a police magistrate made on the 
ex-parte affidavit of plaintiff’s wife and her sister, 
without further hearing or proof. When arrested 
plaintiff pleaded not guilty to the charge. 

Held, that plaintiff was entitled to a hearing or trial 
before the justice, and could not be convicted of the 
charge of refusing to support his wife without some 
proof beyond the ex parte affidavits. In the Matter of 
Lichtenstein v. The Commissioners of Charities, etc. 
Opinion by Davis, J. 

2. Admissions contained in return of magistrate.— 
After commitment plaintiff gave a bond; the only 





knowledge of its character was derived from the state- 
ment in the return, that “‘ it was admitted that defend- 
ant had given a bond to pay complainant $8 per week, 
and had thereupon been discharged from arrest.”” The 
special sessions held that this admission precluded 
that court from entertaining any question, except as to 
the amount of the weekly allowance ordered by the 
police justice. 

Held, that the admission was not full enough to jus- 
tify the special sessions in refusing to look at all the 
proceedings before the police justice. Ib. 

3. Evidence of character: indictment: construction of 
statutes.— The indictment in this case, in addition to 
the charge of grand larceny, for which the plaintiff in 
error was tried, contained an averment that the priso- 
ner had been tried and convicted previously of grand 
larceny and sentenced to the State’s prison, from which 
he had been duly discharged and remitted of such judg- 
ment. An objection is made that admitting the 
record in evidence before he was convicted of the second 
offense, was proving his bad character before he had 
put his character in issue. 

Held, that this would undoubtedly be the rule if 
the object was merely to prove bad character. It was 
not offered for that purpose, but to prove a fact which 
the legislature had made proper to be proven, viz., a 
previous conviction. There is nothing in the statute 
which requires the prior conviction to be averred in the 
indictment. It seems to have been inserted since the 
passage of the law in this State in conformity with 
the practice in England, and that course was ap- 
proved of in Stevens v. The People, 1 Hill 261, but 
the proceedings there have been regulated by law, 
which not only requires the averments in the indict- 
ment, but also by another statute which postpones the 
trial of the question of a previous conviction, until the 
prisoner has been convicted of a second offense. There 
is no reason why we should follow the English statute. 
If the matter is properly inserted in the indictment it 
may with propriety be proved on the trial, and the ver- 
dict of the jury taken thereon. 

The inquiry is sanctioned by law, and so far it must be 
considered as altering the rule as to character which 
would otherwise exclude such evidence. Judgment 
affirmed. Johnsonv. I'he People. Opinion by Ingra- 
ham, P. J. 

4. Proof as to previous conviction.— Objection is also 
made that there was no proof that the prisoner was 
duly discharged and remitted of such sentence. The 
record shows a conviction on the 6th of February, 
1871, and sentenced to imprisonment for one year. The 
present indictment was found in June, 1872. 

Held, that the fact that the term for which the pris- 
oner was convicted had expired, was sufficient evidence 
to go to the jury as to his being discharged of that con- 
viction. Ib. 

Also, see Damages; Corporations; Fraudulent Convey- 
ances; Principal and Agent. 
——_—————_—. 

On and after the first day of July, the consideration 
of all irfvalid increase cases will be suspended by the 
pension office until after the biennial examination, 
which takes place on the fourth of September, proximo. 
The medical examinations, however, will continue in 
such cases, so that no applicant need suffer loss as to 
the commencement of the increase by reason of the 
date of the medical examination. Meantime all the 
original cases upon the files will be considered and dis- 
posed of so far as the evidence will warrant. 
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DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF MAINE.* 


CLERK OF COURT. 

The clerk of a court has no right, ex officio, without 
express order of court, to complete, alter or amend the 
record kept by a predecessor in that office, whose term 
has expired. Rockland Water Co. v. Pillsbury. 


EASEMENT. 
A voluntary release of an easement by an adminis- 
trator, without consideration, does not bind the estate 
nor the heirs of the intestate. Mowe v. Stevens. 


EVIDENCE. 


1. Evidence that defendant contracted with another 
to do some work to recover pay for which plaintiff sues 
is no defense. Bell v. Woodman, 

2. Ina suit between persons not party to a written 
contract it cannot be varied by parol testimony of a 
different oral agreement previously made, for such 
agreement is merged in the writing. Ib. 


HIGHWAY. 

1. Where riparian proprietors have laid out and sold 
their land in lots, as delineated upon a plan having 
streets indicated thereon, terminating upon a navigable 
stream, such streets will be considered as dedicated to 
the use of purchasers of such lots and of the public, 
down to the water, at all stages of the tide, unless there 
be some express reservation of the flats, although the 
lines upon the plan indicating the boundary of the tier 
of lots next the river be drawn at high-water mark. 
Stetson v. Bangor. 

2. The conversion of a way dedicated to the use of 
the purchasers of adjoining lots into a public way does 
not authorize the award of more than nominal dam- 
ages. Id. 

JOINT STOCK COMPANY. 


1. Every member of an unincorporated joint stock 
company is personally liable for all its debts. Frost v. 
Walker. 

2. It is sufficient to authorize a finding, that persons 
are members of such company, if it be proved that 
their names are signed to subscription papers for its 
capital stock, and that they paid, without objection, 
assessments upon the number of shares set against 
their respective names, even if it be not shown by 
whom their names were so subscribed. Ib. 

3. By contributing to the working capital the sub- 
scribers became entitled to share the profits of the 
company; and liable, as copartners, for its debts. Ib. 

4. It seems, that there is no distinction, in respect to 
this liability, between subscribers for stock and stock- 
holders; however, this may be, an actual payment of 
assessments upon shares subscribed for, will create 
this liability. Ib. 

SURETIES. 

1. The failure of the selectmen to examine the 
accounts of a town treasurer, as directed by the re- 
vised statutes, chapter 6, section 152, will not affect the 
tiability of the sureties upon his official bond. Farm- 
ington v. Stanley et al. 

2. Nor will a surety be released if the selectmen, 
failing to detect an error in addition, certify the treas- 





*From Edwin B. Smith, ., State Reporter, and to a 
pear in 60 Maine Rep. iat “4 fi 





urer’s account to be correct when, in fact, there is a 
deficit; even though this certificate be made known to 
the surety soon after its entry upon the treasurer’s 
book, and while the treasurer has attachable assets 
enough to cover the deficit, though he subsequently 
die insolvent. Ib. 

TRUST. 


1. If a cestué que trust be induced by fraud to dis- 
charge the trust, it must be considered as extinguished 
as to an innocent purchaser who buys relying upon the 
discharge. Penobscot R. R. Co. v. Mayo. 

2. But if a person whose own note is deposited in 
trust for others, among whom its proceeds are to be 
divided, obtain possession of it, without consent of the 
cestuis que trust, an action for money had and received 
brought against him, in the name of the depositary, by 
and for the benefit of one of those entitled to a share 
of the amount due on the note, is maintainable; nor 
can the suit be discontinued by the nominal plaintiff, 
without the consent of the party in interest. Ib. 


a 


JURY REFORM IN GERMANY. 


The jury system, which the Germans claim to have 
invented, is just now a subject of controversy in Ger- 
many. It is well known to students of law that two 
jury systems have long co-existed in German juris- 
prudence. Of one of these systems the peculiarity is 
that all questions of law, as well as of fact, are sub- 
mitted to the jury, which is composed of judges and 
jurors, generally three of the former to not more than 
six of the latter. The second system is that in use in 
England and this country. In the new criminal code 
recently laid before the imperial parliament, preference 
is given to the mixed jury, which is distinctively Prus- 
sian in its origin, though in use in parts of Switzerland, 
and it is probable that it will prevail, and becomea 
German institution. In practice it has been found to 
work well. 

—_———___——. 


LEGAL NEWS. 


During the past year, there were 464 divorces granted 
in Connecticut. 


The Macon (Ga.) bar gave a complimentary dinner, 
a few days ago, in honor of Hon. Herschel V. Johnson. 


Hon. C. B. Lawrence, ex-chief justice of the supreme 
court of Illinois, has resumed the practice of the law at 
Chicago. 

The Ohio supreme court has decided that’ the Cin- 
ciniati board of education has the right to exclude 
the Bible and other religious instructions from the 
schools. 


Hon. Sidney R. Breese, the newly elected chief 
justice of the supreme court of Illinois, is seventy- 
three years of age, and has been for years known 
throughout the State as “‘ the upright judge.”’ 


The Ohio Constitutional Convention has indefinitely 
postponed a proposition to so amend the constitution 
as to prohibit the legislature from passing any usury 
laws. 

Intelligence has been received of the death, at San 
Francisco, on the 28th ultimo, of Hon. Abraham QO. 
Zabriskie, ex-chancellor of the State of New Jersey 
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THE DEGREE OF SKILL REQUIRED OF PHY- 
SICIANS AND SURGEONS. 


It is certainly time that the courts should agree 
upon some definite and uniform rule as to the stand- 
ard or degree of skill to be required of physicians and 
surgeons in their treatment of patients, and it is alike 
for the interest of society and of the medical pro- 
fession that the standard shall be as high as is reason- 
ably practicable. 

In a recent Iowa case—Smothers v. Hanks, to ap- 
pear in 34 Iowa—the subject was considered, and the 
rule there laid down seems to us very unsatisfactory. 
The trial judge had charged the jury that: “If the de- 
fendant undertook, in the capacity of a surgeon, to 
treat the fractured arm of the plaintiff, he thereby 
contracted to possess and employ, in the treatment of 
the case, such reasonable skill and diligence as are or- 
dinarily exercised in the profession by thoroughly ed- 
ucated surgeons, having regard to the improvements 
and advanced state of the profession at the time; and 
if he has failed inso doing, without any fault or neg- 
lect of the plaintiff, he is liable in damages therefor.” 

The court—Beck, Ch. J., dissenting—held this in- 
struction erroneous, in so far as it required the skill 
and diligence of thoroughly educated surgeons, and the 
true measure of skill and diligence was held to be 
“that ordinarily exercised in the profession by mem- 
bers thereof as a body. That is, the average of the 
reasonable skill and diligence exercised by the profes- 
sion as awhole. Not that exercised by the thoroughly 
educated, nor yet that exercised by the moderately 
educated nor merely of the well educated, but the aver- 
age of the thorough, the well and the moderate—all 
in education, skill, diligence,” ete. As Chief Justice 
Beck pointed out, such a rule is impracticable for the 
simple reason, if for no other, that it is entirely imagi- 
nary. Judge Beck said: “An average, amean be- 
tween the thoroughly educated, the well educated, 
andthe moderately educated physicians, the classes 
into which the profession is divided by this opinion, 
would be neither the one class nor the other, but 
would constitute another class, or rather a standard 
for another class. In this newly created class would 
be found no member of the medical profession. Yet, 
this ideal standard, which, in fact, is the measure of 
no man, is applied to all. The rule cannot, therefore, 
be practically applied. Suppose an attempt be made 
todo so, and a member of the profession is asked 
whether a given treatment of a patient was in accord 
with the exercise of the skill demanded by this rule. 
In the first place, it would exceed the art of man to 
divine just the amount of skill to be possessed by one, 
in order to be the average surgeon or physician. In- 





asmuch as the witness never beheld the exercise of 
the precise degree of skill required, it would be im- 
possible for him to determine either the fact or ef- 
fect of its exercise. He would, therefore, be utterly 
unable to impart the information required. 

“There will be found no such difficulty in applying 
a rule based upon the.absolute skill and acquirements 
of individuals or classes of the profession. The skill 
of a thoroughly educated or indifferently educated 
surgeon may be readily determined. So the skill of 
the classes to which they belong may be known and 
comprehended. It would not be difficult to ascertain 
the degree of skill possessed by the great body of the 
profession—by that class which belongs to neither 
extreme, the thoroughly educated or the uneducated. 
A rule which takes as a measure, the skill of one of 
these classes, may be practically applied. The rule of 
the majority opinion, in my judgment, cannot be.” 

The case of McCandless v. Mc Wha.22 Penn. St. 
261, is a leading case upon this question and has 
been largely cited in the text-books. Here the plain- 
tiff had sustained a comminuted fracture of the leg, 
which was treated by the defendant, a physician and 
surgeon. The plaintiff claimed that, by reason of de- 
fendant’s want of skill, the leg had become shorter 
than the other. The judge at nisi prius instructed the 
jury “That the defendant was bound to bring to his 
aid the skill necessary for a surgeon to set the leg so as 
to make it straight, and of equal length with the 
other when healed, and if he did not, he was account- 
able in damages, just as a stone mason or bricklayer 
would be in building a wall of poor materials, and the 
wall fell down; or if they build a chimney, and it 
would smoke by reason of a want of skill in its con- 
struction, they could not only not recover pay for 
building, but would be accountable for damages; and 
if suits were more frequently brought, we would per- 
haps have fewer practitioners of medicine and surgery 
not possessing the requisite professional skill and 
knowledge than we now have. But it is due to the 
defendant to state that, with the exception of the 
matter complained of in this suit, there is nothing in 
the evidence given to show that he is not respectable 
in his profession.” 

The opinion of a majority of the court was deliv- 
ered by Woodward, J., and, in remarking upon the 
first instruction above, he says: “It is impossible to 
sustain this proposition. It is not true in the ab- 
stract, and if it were, it was inapplicable to the cir- 
cumstances under investigation. The implied con- 
tract of a physician or surgeon is not to cure, to re- 
store a fractured limb to its natural perfectness, but 
to treat the case with diligence and skill. The frac- 
ture may be so complicated that no skill vouchsafed 
to man can restore original straightness and length ; 
or the patient may, by willful disregard of the sur- 
geon’s directions, impair the effect of the best con- 
ceived measures. He deals not with insensate mat- 
ter like the stone mason or bricklayer, who choose 
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their materials and adjust them according to mathe- 
matical lines, but he has a suffering human being to 
treat, a nervous system to tranquilize, and a will to 
regulate and control. The evidence before us makes 
this strong distinction between surgery and masonry, 
and shows how the judge’s inapt illustration was cal- 
culated to lead away the jury from the true point of 
the cause. The question was, not whether the doctor 
had brought to the case skill enough to make the leg 
as straight and long as the other, but whether he had 
employed such reasonable skill and diligence as are or- 
dinarily exercised in his profession. For less than this 
he is responsible in damages; but if he be held to the 
measure laid down by the court below, the implied 
contract amounts on his part toa warranty of cure, 
for which there is no authority in law.” 

Further on the judge said: ‘ We have stated the 
rule to be reasonable skill and diligence; by which 
we mean such as thoroughly educated surgeons ordi- 
narily employ. If more than this is expected, it 
must be expressly stipulated for; but this much every 
patient has aright to demand in virtue of the implied 
contract which results from intrusting his case to a 
person holding himself out to the world as qualified to 
practice this important profession.” 

Judge Cole, in Smothers v. Hanks, entered into a 
rather elaborate criticism of the case of McCandless v. 
Mc Wha, for the purpose of showing that all that was 
really decided was that ordinary skill was required, 
which he says is the “correct rule of law,” but it 
seems to be quite a different rule from the one he had 
before announced, as above quoted. 

In Landon v. Humphrey, 9 Conn. 209, it is said that 
“a physician and surgeon in the performance of his pro- 
fessional duties is liable for injuries resulting from the 
want of ordinary diligence, care and skill,” and to the 
same effect is Gallaher v. Thompson, Wright, 466, and 
Howard v. Grover, 28 Me. 97. In Wood v. Clapp, 4 
Sneed, 65, the court said that a physician “ impliedly 
contracts with those who employ him that he has 
such skill, science and information as will enable him 
properly and judiciously to perform the duties of his 
calling,” but the court continued, “the law does not, 
however, require the highest degree of skill and science, 
but only such reasonable degree as will enable the 
person safely and discreetly to discharge the duties 
assumed.” And this doctrine is substantially affirmed 
in Long v. Morrison, 14 Ind. 595; and in Reynolds v. 
Graves, 3 Wis. 416. In Ritchey v. West, 23 Ill. 385, the 
court expressed the rule as follows: “The principle 
is plain and of uniform application, that when a per- 
son assumes the profession of physician and surgeon, 
he must, in its exercise, be held to employ a reason- 
able amount of care and skill. For any thing short of 
that degree of skill in his practice, the law will hold 
him responsible for any injury which may result from 
its absence.” To the same effect are Simonds v. Hen- 
ry, 39 Me. 155; Patton v. Miggin, 51 id. 595. 

Now it seems to us that the rule applied by the 





supreme court of Iowa, in Smothers v. Hanks, is sus- 
tained by none of the authorities. It is besides based 
upon a wrong principle, for instead of requiring the 
physician to so prepare himself as to be able to do 
reasonably well the work hé assumes to do, it re- 
quires the patient to be satisfied with a degree of 
skill scarcely sufficient to stock a cross-road practi- 
tioner. In the medical profession as in every other, 
the “moderately educated” will always greatly out- 
number the thoroughly educated and will, therefore, | 
according to this rule of estimating skill, drag the 
standard much below even what is termed “ ordin- 
ary” in some of the cases. 

The true rule was laid down in Wood v. Clapp, supra, 
that while the law does not require the highest de- 
gree of skill, it does require a physician or surgeon to 
possess such skill as will enable him properly and 
judiciously to perform the duties of his calling. This 
certainly is not an unreasonable rule, but is rather 
precisely what the cases mean when they say that 
a physician must be “reasonably” skillful. Such is 
the skill required of mechanics and artificers, and, not- 
withstanding what is said in some of the cases to the 
contrary, there is no valid reason why the same de- 
gree of skill should not be required of a physician as 
of a carpenter, of a civil engineer or of a ship builder. 
The same tests of skill cannot, of course, be applied 
—the test by results—but that is no reason why a 
different standard should be adopted. We very 
heartily indorse the language of the court in Wood v. 
Clapp, supra, that “there is no profession in which 
the members should be held more strictly liable for 
want of proper skill and science and due and faithful 
attention to their duties, than that of medicine. The 
health and lives of the people are in their hands and 
but few are qualified to judge of their pretensions.” 





+ 
eo 


CONCERNING AN APPOINTIVE JUDICIARY. 


The next general election in this State will be one 
of unusual importance, inasmuch as it will involve, in 
addition to the usual political questions, the question 
whether our judges are hereafter to be elected or 
appointed. . To the members of the bar this question 
is one of peculiar interest, and upon them will largely 
rest its solution. It is a duty which the profession 
owes to itself, to the public, to jurisprudence, to 
endeavor to secure the adoption of that system which 
will be the most certain, in the long run, to bring and 
keep the best judges upon the bench. 

If there is needed, at this time, any thing to teach 
us the dangers which environ an elective judiciary, 
and to instruct us most persuasively of the necessity 
of, placing the courts beyond the reach of popular 
passion or prejudice, we may find it in the recent 
experience of Illinois, where a herd of dissatisfied 
farmers have put an ignorant demagogue in the seat 
of an able and upright judge. We believe, however, 
that no such illustration is necessary, but that the 
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cause of an appointive judiciary may well rest upon 
its merits. Without any attempt at elaborate discus- 
sion, we purpose at this time to notice, briefly, some 
of the disadvantages of our present system of securing 
judges. 

In the first place experience teaches that an ap- 
pointive judiciary is more likely to be learned and 
able than one elected by the people—and we say 
this without in any wise reflecting upon the present 
judiciary of this State. Prior to 1846, our judges 
were appointed, and were, with scarcely an exception, 
men who did great honor to the bench, whose names 
are to-day always mentioned with respect, and whose 
decisions are regarded as high authority. Since that 
time we have had able judges, but we have also had 
too many whose only claim to the office has been 
their success in manipulating party caucuses and con- 
ventions. There is a very general conviction among 
the members of the bar, that the decadence of the 
legal profession began with the change in the method 
of selecting judges and the abbreviation of the judicial 
tenure. Some of the ablest of the speakers at the 
meeting, held for the purpose of organizing the Bar 
Association of New York, expressed this conviction 
with much emphasis. The experience of Massachu- 
setts may be usefully reverted to. The decisions of 
her supreme judicial court are undoubtedly received 
with more deference and respect in every court in 
the country, than the decisions of any other State 
court. This is so, not because Massachusetts has more 
or better material out of which to make judges than the 
other States, but because they are more carefully and 
judiciously selected. They are men of learning and 
character, and number, living and dead, some of the 
brightest names in the judicial history of the country. 

The people are the worst possible judges of those 
qualifications essential to a good judge. They could 
select an orator, an advocate or a debater, as his 
qualities are palpable and salient; but the qualities of 
a judge are peculiar, and are seldom appreciated by 
cursory and general notice. That uncommon, recon- 
dite and difficult learning; that power and turn of 
mind and cast of character called the “judicial,” are 
likely to go unremarked by the non-professional 
observer. To him the effective advocate seems best 
fitted to fill the judicial office; but experience has 
proved that the best advocate is not likely to prove 

he best judge, as the two functions exact diverse 
qualifications. 

But the chief objection to an elective judiciary is 
the effect it has upon the office; its dignity; its just 
weight ; its hold upon the general confidence. 

While it may be true that the selection of candi- 
dates for judges is generally left to the legal members 
of the conventions, it is equally true that these legal 
members are not usually such a class of lawyers as is 
competent to do any thing so important as the making 
of a judge— young, ambitious men, more familiar 
With the management of ward caucuses or town 





meetings than with the conduct of a cause in court. 
This is bad enough, butit is not all, nor the worst. 
Rufus Choate has left a picture —vivid and striking. 
and true — of a further phase in the matter of elect- 
ing judges, which we gladly quote: “So nominated, 
the candidate is put through 4 violent election; 
abused by the press; abused on the stump; charged 
ten thousand times over with being very little of a 
lawyer and a good deal of a knave or boor; and after 
being tossed on this kind of blanket for some uneasy 
months is chosen by a majority of ten votes out of a 
hundred thousand, and comes into court — breathless, 
terrified, with perspiration in drops on his brow, won- 
dering how he ever got there — to take his seat on 
the bench. And in the very first cause he tries, he 
has on one side the counsel who procured his nomi- 
nation in caucus, and has defended him by pen and 
tongue before the people; and on the other, the most 
prominent of his assailants; one who has been deny- 
ing his talents; denying his learning; denying his 
integrity; denying him every judicial quality and 
every quality that may define a good man, before half 
the counties in the State. Is not this about as in- 
fallible a recipe as you could wish to make a judge a 
respecter of persons? Will it not inevitably load 
him with the suspicion of partiality, whether he de- 
serves itor not? Is it happily calculated altogether, 
to fix on him the love, trust and affectionate admira- 
tion of the general community with which he ought 
to be clothed, as with a robe, or he fills his great office 
in vain.” 

The impression is gradually spreading in this state 
that the people cannot trust themselves entirely. 
This led to that clause in the constitution for sub- 
mitting the questionf ap appointive judiciary to the 
people this fall. It also to those provisions in 
the amendments proposed to the constitution last 
winter, limiting the legislative power. This impres- 
sion is entirely correct, and we urge the profession to 
give their united attention to bringing about asuccess- 
ful vote on the question of an appointive judiciary. 


— +e 
CURRENT TOPICS. 


The Walworth trial has afforded the first opportu- 
nity of construing the recent law defining murder, 
Judge Davis in his charge to the jury saidthat “ it 
might have been open to hold that an intentional 
murder, with actual malice, was justly within these 
words (deliberate and premeditated design to effect 
death) if there were not some other expression in the 
statute which would preclude a court from adopting 
that view of the effect of the law. And in creating 
the second degree the legislature have, therefore, 
said, ‘such killing, unless it be murder in the first 
degree, or manslaughter, or excusable or justifiable 
homicide, as hereafter provided, shall be murder in 
the second degree when perpetrated intentionally, 
but without deliberation or intention.’ The effect of 
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this provision, in my judgment, is that it becomes the 
duty of the court to instruct you that the deliberation 
and premeditation required to constitute murder in 
the first degree is something quite different from the 
actual presence of the intention formed at the instant 
of the striking of the blow or the firing of the shot. 
It is essential that it should appear, in a case where 
the offense charged is murder in the first degree, under 
this statute, that there was some actual predelibera- 
tion and premeditation in and upon the mind of the 
accused in respect to the subject-matter of the offense 
before the actual occurrence of the act which is al- 
leged to be the crime.” This construction is clearly 
in accordance with the intention of the legislature; 
but considering the construction put upon the act of 
1862, it would not be very inconsistent for the 
courts to hold that every designed murder was “ de- 
liberate and premeditated,” and that, therefore, there 
could be no offense coming within the definition of 
murder in the second degree. 


A Washington correspondent states that some 
prominent lawyers have suggested that the President 
can avoid the responsibility of selecting a chief jus- 
tice, and the “base intrigues of designing, incompe- 
tent aspirants for that high office,” by permitting the 
associate justices to select their own chief justice. 
It is of course proper and desirable that the president 
consult with the associate justices concerning the 
selection to be made, but upon him the constitution 
has devolved the duty of making the ngmination, and 
there is no way in which he can avoid the respon- 
sibility. We notice, in this connection, that the 
United States Jurist speaks of the appointment of Mr. 
Justice Miller as “ perhaps the spfest which could be 
made.” 


We pointed out recently an error into which the 
Journal of Commerce had fallen, as to the relations 


between the holder of a check and the drawee. That 
paper, in reply, asserts that it has “found that the 
‘average newspaper’ not only understands commer- 
cial law as well as some of the legal journals, but, on 
the whole, far better than the majority of lawyers, 
who are continually leading our merchants astray 
and involving them in all sorts of expensive and un- 
profitable litigation.” It forthwith proceeds to illus- 
trate its own knowledge of commercial law by assert- 
ing that the case of Chapman v. White, 6 N. Y. 412, 
wherein it was held that the drawee of a check or 
bill of exchange owes no duty to the holder until the 
check or bill is presented and accepted, was “ ques- 
tionable at the time, and is now generally abandoned, 
and most of the best authorities admit that demand 
checks are distinct from bills of exchange at sight, 
and do not need accepting.” By the “best authori- 
ties” the Journal of Commerce no doubt refers to the 
“ average newspaper,” for by no other authority has 
the case of Chapman v. White been questioned or 





abandoned. The courts have since uniformly fol- 
lowed that case, and the doctrine therein contained 
has been re-asserted in several recent decisions. The 
Journal of Commerce insists that if a bank, having 
money of the drawer, refuses to pay a check pre. 
sented by a stranger, he, the holder, may have it pro- 
tested, and then asks: “ When suit is brought on that 
claim, who pays the cost of protest?” For the in- 
struction of our contemporary we will answer: If 
the suit is brought by the holder against the bank, 
the holder will have not only the “ costs of protest” 
but the costs of the suit to pay, as the holder has 
absolutely no legal claim on the bank. 


We noticed, on page 388 of the preceding volume, 
the fact that Lord Romilly, Master of the Rolls, had 
held in Arskine v. Adeane, the extraordinary doctrine 
that, as between landlord and tenant, there is an 
implied warranty on the part of the former that the 
trees and shrubs which he plants or suffers to be on 
the land demised shall not be noxious or injurious to 
the tenant, We are not surprised to notice that the 
lords justices have reversed this decision, and have 
emphatically declared that there is no implied war- 
ranty of the kind on the part of the landlord, bu 
that, in the absence of express warranty, the tenan 
must take the land as he finds it. 





2+ 
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NOTES OF CASES. 


In McConologue’s Case, 107 Mass. 160, the cour 
held that State courts have jurisdiction to discharge, 
upon writ of habeas corpus, minors illegally enlisted 
into the army of the United States, and adds, that 
this jurisdiction “is too well settled by the concurrent 
opinions of the highest judicial authorities that have 
had occasion to pass upon it, and by a practice 
more than half a century in accordance therewith, to 
be now disavowed, unless in obedience to an express 
act of congress or to a direct adjudication of the 
supreme court of the United States.” The latter 
contingency happened in Zarbel’s Case, 13 Wall. 347, 
in which the supreme court denied the jurisdiction. 
The authorities in support of the Massachusetts decis 
ion are so numerous and respectable, and the argu- 
ment of Judge Gray so cogent, that, although it i 
practically overruled, it is difficult to escape the con- 
viction that that case is the better law. At least, if 
the United States supreme court had better reasons 
or authorities for their theory, Mr. Justice Field 
entirely failed to present them. 


In Eimery’s Case, 107 Mass. 172, it was held thats 
legislative investigation committee could not compe 
a man to answer questions, the answers to whid 
might accuse him of an indictable offense, or furnis 
evidence against him tending to convict him of aa 
offense, contrary to the provision of the Bill of Righ 
This provision the court held to be a limitation up 





Firth, 
Rep., 
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the power of the legislature, notwithstanding a statute 
which undertakes to secure him against any disclos- 
ures he may make as admissions or direct evidence 
against him in any civil or criminal proceeding. The 
court intimated that the rule would be different if the 
statute secured the witness absolutely from future 
liability, and exposure to be prejudiced, in any crimi- 
nal proceeding against him, as fully and as extensively 
as he would be secured by availing himself of the 
privilege accorded by the constitution. The case of 
People v. Kelly, 24 N. Y. 74, was conceded to have 
been correctly decided on the ground that the exemp- 
tion from liability conferred by statute upon a witness 
was in that case as broad and complete as the privi- 
lege given by the constitution. 


In Wells v. Calnan, 107 Mass. 514, the plaintiffand 
defendant had contracted for the sale and purchase of 
a farm, the price to be paid and the deed delivered at 
a future day named. The plaintiff alleged tender of 
the deed; the answer denied such tender. At the 
trial it appeared that the buildings on the farm were 
burned before the tender. Held, that the plaintiff 
could not recover. The court said “when property, 
real or personal, is destroyed by fire, the loss falls 
upon the party who is the owner at the time; and if 
the owner of a house and land agrees to sell and 
convey it upon the payment of a certain price, which 
the purchaser agrees to pay, and before full payment 
the house is destroyed by accidental fire, so that the 
vendor cannot perform the agreement on his part, he 
cannot recover or retain any part of the purchase-mo- 
ney. The following cases sustain this proposition : 
Thompson v. Gould, 20 Pick. 134 ; Bacon v. Simpson, 
3M. & W. 78; Taylor v. Caldwell, 3 B. & 8.826; 
Appleby v. Meyers, Law Rep., 1 C. P. 615; Boust v. 
Firth, Law Rep., 4 id. 1; Robinson v. Davison, Law 
Rep., 6 Exch. 269. See cases cited in vol. VII of 
this Journal, p. 291. 

——__—_- 


DAMAGES AGAINST CARRIERS. 
(Continued from p. 7.) 

Lastly, the case which presents the greatest difficulty 
is that where the carrier makes default in receiving the 
goods. 

But before examining this case it will be convenient 
to consider what will happen where the carrier, having 
received the goods to carry, takes them to a wrong 
place. The owner is, of course, not bound to take 
delivery anywhere but at the place to which the car- 
rier has undertaken to transport them, and if the car- 
tier misdelivers the goods he is liable as for their loss. 
But circumstances may well arise in which it would be 
prudent for the owners to take the goods at the place 
to which the carrier has brought them, though that 
place may not be the place to which he ought to have 
carried them; and it can hardly be that he is not enti- 
tled to do so with a reservation of his remedy against 
the carrier for the breach of his undertaking. If, then, 
he does so accept the goods under reservation of his 
tights, what will be the measure of damages in his 





action against the carrier? Following the analogy of 
the cases already considered, it would seem that he is 
entitled tu recover the difference between the value of 
the goods at that place and their value at the place 
where they ought to have been delivered. This latter 
value must be taken with reference to the time when 
the goods ought to have been delivered at the place of 
destination; the former value must be taken at the 
time when the goods first became available in their 
owner’s hands at the place of actual delivery, or within 
such reasonable time afterward as will enable him to 
deal with them prudently. It may be necessary to 
send the goods elsewhere, either home again, or to the+ 
place of original destination, or to some other place, 
in order to find a market; and in that case the cost of 
carrying them to the market must be deducted from 
their value when they reach it, in order to discover 
their value at the place of actual delivery. If, under 
the circumstances, they can be realized much earlier 
than they would have been if delivered according to 
the contract, it may be necessary to discount the value 
they would have had if so delivered; and, on the other 
hand, if they can only be realized after a longer time, 
this delay will diminish their value at the time of 
actual delivery. And again, in estimating the dam- 
ages, it may become necessary to take into account the 
freight that would have been payable if they had been 
duly delivered, but which may, under the circumstan- 
ces, not be payable. But all these are only details of 
calculation which do not affect the general principle. 

A difficulty, however, occurs here which is not pres- 
ent in any of the cases considered above. It may be 
that the goods are not articles of commerce, the value 
of which can be estimated by a market price; but 
things as to which it is essential that they should be 
delivered in specie at the place to which they were 
consigned. It must surely be the right of the con- 
signor, on the default of the carrier, to forward them 
himself to the place of destination; and though he 
cannot claim damages in respect of any special circum- 
stances not forming part of his stipulation with the 
carrier, yet the extra cost he incurs in forward- 
ing them, is certainly such a proximate consequence 
of the carrier’s default, that he will be entitled to 
recover from the carrier this extra expenditure; to 
this extent, at least, it must be possible to look at the 
special nature of the consignment. What has been 
said upon this head is, however, speculative, as we are 
not aware of any case in which this point has been 
raised; but the conclusions arrived at must, we think, 
on general principles, be correct. 

We return now to the case where the carrier has 
made default in receiving the goods to be carried. 
Following still the analogy which has prevailed under 
the other heads, it would appear that the damages will 
be the difference between the value of the goods as 
they remain in the hands of the owner at the place 
whence they where to be taken, and their value as it 
would have been at the place to which they should 
have been carried at the time when they should have 
arrived there, deducting, of course, from the latter the 
freight which it would have cost to take them there, 
but which in the event has not been paid. And this rule 
has been laid down. It was applied in America as 
early as the year 1817, in Brackett v. McNear, 14 Johns. 
170. The report of that case is imperfect, and the 
point seems not to have been argued; but the same 
rule was afterward deliberately adopted, and followed 
in O’Connor v. Foster, 10 Watts, 418, 1840. It was 
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there contended that the plaintiff could recover only 
nominal damages, unless he could show that the goods 
could not have been carried by some one else; but the 
court said: “‘We think it is the duty of the defend- 
ant to do this, if practicable, and not of the plain- 
tiff The market value of the article there 
(at the place of destination) at the time when it would 
probably have arrived and been ready for sale, is what 
it would have been worth to the plaintiff; and the 
difference between that, and the value at the place of 
shipment, added to the cost of freight, is the amount 
of loss which the plaintiff has sustained.” It is to be 
observed that in O’Connor v. Foster an alternative 
measure of damages seems to be admitted, namely, the 
extra freight which the sender has been compelled to 
pay for getting the goods to the place of destination, 
if he has, in fact, as a reasonable man, adopted that 
course, or which he would have been compelled to pay 
if he had not adopted that course, and, if a reasonable 
man, he ought to have adopted it; but the burden of 
showing that he ought to have done so, if in fact he has 
not, was thrown upon the defendant. “If, as is usu- 
ally the case here, another conveyance could have been 
obtained for this wheat before the canal froze up, by a 
little extra expense and the delay of a day or two, he 
would have no right to claim greater damages than 
would have been incurred by such extra expense and 
delay.’”’ But when this is examined, it will appear 
that it is only another form of stating the same rule. 
The value of the corn (the goods in question) at Pitts- 
burgh, the place of intended shipment, was its value 
with reference to (among other things) the neighbor- 
ing market of Philadelphia, the place of intended 
destination. If at the time when it was left behind it 
could still have been got to Philadelphia, its value at 
Pittsburgh was its value at Philadelphia, after deduct- 
ing the freight it would have cost to get there. If 
freights had risen before it could be sent, its value 
would be so much less at Pittsburgh, unless there had 
been a corresponding rise of price at Philadelphia. 

But in another American case the rise in freights 
was taken as a substantive thing, which itself afforded, 
without reference to any other circumstance, the 
measure of damages. This was held in Ogden v. 
Marshall, 4 Seld. 340, 1853, but from that decision two 
judges, Willard and Taggart, dissented, on the ground 
that the plaintiff did not show that he had any cargo 
to ship. If the case was that of a charter-party, 
which the plaintiff could have made use of by taking 
either his own cargo or that of any other person, there 
seems no reason to quarrel with the decision; if the 
ship had been placed at the plaintiff's disposal, he 
would have made a profit out of the rise in the rate of 
freight; but if this was not so, the decision seems 
open to question on the grounds relied on by the dis- 
sentient judges. 

The same question lately arose here in the case of 
Featherstone v. Wilkinson, 21 W. R. 442, L. R., 8 Ex. 
122. The defendant had contracted to supply a ship 
to carry a cargo of coals from Newcastle to Havre. 
He made default in supplying a ship, and the plaintiff 
thereupon chartered another vessel, for which he was 
compelled to pay a higher rate of freight. In anaction 
for the breach of contract, the plaintiff claimed, not 
only to recover the extra freight which he had thus 
paid, but also to recover damages in respect to a rise 
in the price of coals. The only evidence which he 
gave as to this was that he had secured a “turn” for 
the vessel at a colliery; that, owing to the defendant’s 





default, this turn was lost; that he could not get 
another turn until he could name a ship in substitu- 
tion, and that by this time coal had risen 1s. 6d a ton 
at Newcastle. The extra freight was conceded; but 
it was contended for the defendant that if coal had 
risen 1s. 6d a ton, it was 1s. 6d a ton more valuable 
in the market, and that, prima facie, it was to be 
taken that the price had also risen at Havre. But the 
court held that it lay upon the defendant to show 
affirmatively that the price had risen at Havre. It is 
certainly not easy to see how the defendant could call 
upon the court to presume from the rise at Newcastle 
a corresponding rise at Havre; and the argument 
seems to have taken up the question at too late a point. 
It would, we should have supposed, have been a much 
more plausible line of reasoning to say that the evi- 
dence as to the rise of price at Newcastle was irrel- 
evant. If O’ Connor v. Foster is right, and it is in close 
analogy with the other cases on this question, both 
English and American, the proper evidence of damage 
would have been the difference between the value of 
the coal at Havre at the time when it ought to have 
been delivered, and its value at Newcastle when it was 
left upon the plaintiff's hands. That difference would 
be probably the extra freight which it cost to get it to 
Havre, and perhaps, without further evidence, it 
might be presumed that it was so; leaving the defend- 
ant to show, if he could, that the rise in freight had 
also caused a rise in the price of coal at Havre. But 
what had the defendant to do with the rise at New- 
castle? Why should the question depend upon whether! 
the plaintiff had or had not a cargo on hand at New- 
castle? No notice was given to defendant about the 
“‘turn’’ at the colliery, or that the plaintiff might be 
put to purchase at a higher rate. If he was to assume 
any thing, would he not rather assume that the plain- 
tiff had a cargo on hand than that he had not? And 
if the plaintiff had had a cargo on hand he would have 
gained and not lost by the rise in price at Newcastle; 
he might have made his profit without sending to 
Havre at all. Suppose, again, plaintiff having a cargo 
on hand, the price had fallen at Newcastle, would he 
have been entitled to recover the difference? Why 
should he not, for what distinction can be made 
between the payment of an enhanced price and a 
depreciation in value? It seems to us that there was a 
great deal to be said for the proposition, that the 
plaintiff had given no evidence at all which showed a 
loss; but when it was once admitted that the plaintiff 
gave relevant evidence in showing a rise at Newcastle, 
and that a corresponding rise at Havre was to be pre- 
sumed by way of meeting that prima facie case, the 
defendant seemed to admit himself out of court, for 
obviously no such presumption could be made. No 
authorities were cited, nor, so far as the English 
court are concerned, are we aware of any on the pre- 
cise point in question. But neither was the question 
argued upon analogy, which might at least have been 
referred to. We cannot regard the decision as a very 
satisfactory one, and until it obtains some further 
confirmation we must hesitate to accept it as an 
authority .— Solicitors’ Journal. 
—_—_ 

Judge J. S. Black recently made a speech in the 
Pennsylvania constitutional convention in favor of 
swearing every member of the legislature at the close 
of every session that he had cast no vote in which he 
was personally interested, and had supported no cor- 
rupt proposition. 
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DIGEST OF RECENT AMERICAN DECISIONS.* 
BANKRUPTCY. 

1. Action by creditor after proving debt.— Under the 
provisions of section 21 of the United States Bank- 
rupt Act of 1867, a creditor who has proved his debt 
is deemed to have waived his right of action against the 
bankrupt, and cannot maintain such action. Wilson 
vy. Capuro, 85. 

2. Control of bankrupt’s assets exclusive in federal 
tribunals.— It is the intent of that act that the federal 
tribunals shall have the exclusive control of the assets of 
the bankrupt, and shall distribute the proceeds among 
his creditors. Ib. 

CONSTITUTIONAL LAW. 

1. Power of judiciary to declare statute unconstitu- 
tional. — The power of the judiciary to declare a stat- 
ute unconstitutional should never be exerted, except 
where the conflict between it and the constitution is 
palpable and incapable of reconciliation. S. & V. R. 
R. Co. v. City of Stockton, 149. 

2. Constitutional power of taxation: legislative dis- 
cretion. —The principle upon which taxation is to be 
imposed by the State government is pointed out by 
the constitution; but the extent to which it may be 
carried is left unlimited, except by legislative discre- 
tion. Ib. 

3. ** Public use ’’ to support taxation for railroad pur- 
poses. —The same kind of ‘public use’’ which will 
authorize the taking of private property in aid of a 
particular railroad, in the exercise of the power of 
eminent domain, will support the laying of a tax in 
aid of the same road under the taxing power. Ib. 

CRIMINAL LAW. 

1. Confession as evidence. — The confession of a party, 
made to a sheriff arresting him for grand larceny, after 
being told by the officer that it was useless to deny 
taking the property, that there was evidence to con- 
vict him, and that it would go lighter with him to con- 
fess, is not a voluntary confession, and cannot be prop- 
erly given in evidence. People v. Johnson, 452. 

2. Evidence of character of prisoner.—In a criminal 
case, prvof of bad character of the deceased is admissi- 
ble only when it tends in some way, in connection 
with the immediate circumstances under which the 
killing was done, to show that the prisoner had suffi- 
cient grounds, as a reasonable man, to fear that he was 
himself about to receive at the hands of the deceased 
some great bodily harm, and that he acted under the 
influence of fear in killing the deceased. People v. 


Edwards, 640. 
DEED. 


Inserting name of grantee in a deed.— A deed, in due 
form, signed and acknowledged by the grantor, does 
not become his deed until the name of a grantee is in- 
serted therein; and an agent of the grantor cannot 
insert the name of a grantee in the absence of the 
grantor, unless his authority is in writing. Uptonv. 


Archer, 85. 
EVIDENCE. 


Entering house of prostitution.— The fact that a mar- 
ried man enters a house of prostitution in the evening 
and remains all night raises a strong presumption of 
adulterous intercourse, and casts the burden on the 
party who does so of showing that he is innocent. 
Evans v. Evans, 103. 

LANDLORD AND TENANT. 
Landlord and tenant. —If the landlord sells and con- 


* From 41 California Reports. 








veys the leased premises, and assigus the lease, the 
grantee must inform the tenant of the sale before de- 
manding rent, and if the tenant refuse to pay rent to 
the grantee, when he does not know of the sale, the 
refusal is not a forfeiture of the lease. O’Connor v. 
Kelly, 482. 

MUNICIPAL CORPORATION. 

Opening of streets. —The opening of streets in a city 
is clearly a municipal purpose; and whether the cost 
of such enterprises should be borne by the contiguous 
property, or by all the property of the city, or a cer- 
tain proportion by each, is a matter for legislative dis- 
cretion. Linton v. Ashbury, 525. 

RAILROADS. 


1. Taking portion of a street for a railroad. —The 
condemnation of land in a street for the use of a rail- 
road company, to enable it to lay and operate its track, 
gives it no title to the land condemned, nor any inter- 
est in it, except a mere easement in common with the 
general public. S. P. R. R. Co. v. Reed et al., 256. 

2. Damages for laying more than one railroad track on 
street.—If a party dedicates a public street through his 
land, and a railroad company afterward procures a con- 
demnation of land along the street for its track, and 
damages are awarded to him therefor, this is no reason 
why he should not be awarded further damages, to be 
paid by another railroad company, which seeks to 
build another track on the same street. Ib. 

3. Damages for building railroad on street. —If the 
authorities of a city grant toa railroad company the 
right to lay its track along a public street, this grant 
does not preclude the owners of lots along the line of 
the street from recovering such damage as they sustain 
thereby. Ib. 

4. Idem.— A person who owns lots fronting on a street 
dedicated by himself to the public use is entitled to 
damages if a railroad company lays its track along the 
street, and by that means obstructs it for the use of 
teams and vehicles, and if the value of his lots is di- 
minished thereby. Ib. 

STATUTORY CONSTRUCTION. 

1. Statutory construction: policy of law not to be con- 
sidered.—In the consideration of a statute, duly passed 
by the legislature, the supreme court will not inquire 
into the motives of its authors, or entertain the ques- 
tion whether it be a wise or a foolish law. S. & V. R. 
R. Co. v. City of Stockton, 149. 


—_—_—_>_——_ 


DIGEST OF RECENT ENGLISH DECISIONS. 
FOREIGN DOMICILE. 


Testamentary suit: probate issued under law of 
domicile, and unrevoked: pleading: practice.—If a 
will of the deceased has been formally recognized and 
acted upon by the court of competent jurisdiction in 
the country of his domicile at the time of death, and 
remains unquestioned in that country, the cuurt of 
probate will not allow the validity of such will to be 
litigated here. Miller v. James, Ll. R., 3 Prob. and 
Div. 4. 

FRAUD. 

False representation: signature of party to be charged: 
signature by agent of company formed under 7 Geo. IV, 
ch. 46: principal and agent: action against joint tort- 
feasors.—The plaintiff sued W. & G. jointly, for a 
false representation with respect to the solvency of R. 
The defendant W. was sued as the public officer of a 
banking company, formed under 7 Geo. IV, ch. 46, and 
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the defendant G. was the manager at one of their 
branches. The plaintiff was a customer of the S. bank, 
and requested the manager of that bank to inquire for 
him as to R.’s credit. The manager wrote a letter 
addressed to “‘ the manager’’ of the defendant’s bank- 
ing company, requesting information whether R. was 
responsible to the extent of £50,000. The defendant G. 
wrote a letter, which he signed as manager, giving a 
favorable reply as to R.’s responsibility. The plaintiff, 
in consequence of this letter, supplied R. with goods, 
for which he never was paid in consequence of R.’s 
insolvency. The statement made by G. was false to 
his knowledge. The defendants’ banking company 
had no knowledge, otherwise than through G., that 
such a letter had been written, and gave him no ex- 
press authority to write the letter, but the writing of 
such a letter was an act done within the scope of the 
general authority conferred on G. as manager. 

Held, 1st. That the signature of G. as manager was 
the signature not merely of an agent, but the defend- 
ants’ banking company itself, and therefore the signa- 
ture of the party to be charged within s. 6 of 9 Geo. 
IV, ch. 14, § 6, so as to make the banking company liable 
for his false representation. 2d. That the letters showed 
that the communications were between the two banks; 
and the representation was not merely the represen- 
tation of G. personally, but of the defendants’ banking 
company. 3d. That inasmuch as it is usual for the cus- 
tomers of a bank to make inquiries like that made 
by the plaintiff, it must be taken to have been within 
the contemplation of the defendants that the inquiry 
as to R.’s solvency might have been made on behalf of 
a customer of the S. bank, and that the representation 
might be communicated to him; and that the banking 
company and G. were liable to the plaintiff, he being 
the customer who had made theinquiry. 4th. That, on 
the authority of Barwick v. English Joint Stock Bank 
Law Rep., 3 Ex. 259, the banking company was liable 
for the false representation of its manager, made in 
the course of conducting the business of the bank. 
Lastly, That as all persons directly concerned in the 
commission of a fraud are to be treated as principals, 
the banking company and G. might be sued jointly. 
Swift v. Winterbotham, P. O., and Goddard, L. R., 8 Q. 
B. 244. 

MARINE INSURANCE. 

Warranty as to the amount of insurance on the hull: 
non-communication of a material fact coming to the 
knowledge of the assured after the acceptance of the 
risk.—A proposal for insurance on freight was made 
and accepted on the llth of March. On the 16th the 
ship was lost. On the 17th the assured, with knowl- 
edge of the loss, but without communicating it to the 
insurers, demanded a stamped policy. The insurers 
then, for the first time, required to be informed as to 
the amount of insurance upon the hull, and inserted 
in the policy (which the assured accepted) the following 
warranty: “ Hull warranted not insured for more than 
£2,700, after the 20th of March.’’ The vessel was, in 
fact, insured for an additional £500 in an insurance 
club, by the rules of which all ships belonging to mem- 
bers were insured from the 20th of March in one year 
to the 20th of March in the following year, ‘‘and so on 
from year to year unless ten days’ notice to the con- 
trary be given,” and in the absence of notice the man- 
agers were to ‘“‘ renew each policy on its expiration.” 

Held, that, notwithstanding those rules, regard being 
had to the Stat. 30 & 31 Vict. ch. 23, §§ 7-9, the club- 
policy was not a continuing policy beyond the 20th of 





March of the current year, and that, the ship having 
been lost before that day, no new effective policy could 
have been made, and consequently that the warranty 
was complied with. 

Held, also, that the risk having been accepted by the 
insurers on the llth of March, the addition on the 17th 
of aterm for their benefit, and not affecting the risk, 
did not prevent the policy from being one drawn up in 
respect of the risk accepted on the 11th, and, therefore, 
upon the authority of Cory v. Patton, L. R., 7 Q. B. 
304, the non-com munication of the loss was not a con- 
cealment of a material fact so as to avoid the policy. 
Lishman and another v. The Northern Maritime Insur- 
ance Company, L. R., 8 C. P. 216. 


PRIVILEGED COMMUNICATION. 


Libel and slander : proceedings of court of inquiry insti- 
tuted by commander-in-chief under articles of war: evi- 
dence.—A court of inquiry, instituted by the command- 
er-in-chief of the army under the articles of war, to in- 
quire into a complaint made by an officer in the army, 
though not a court of record, nor a court of law, nor 
coming within the ordinary definition of a court of jus- 
tice, is, nevertheless, a court duly and legally constitu- 
ted and recognized in the articles of war and the mutiny 
acts; and statements, whether oral or written, made by 
an officer summoned to attend before such court to give 
evidence, are absolutely privileged, even though they 
be made mala fide, and with actual malice, and with- 
out reasonable and probable cause. Such statements 
are part of the minutes of the proceedings of the court, 
which, when reported and delivered to the commander- 
in-chief, are received and held by him on behalf of the 
sovereign, and on grounds of public policy cannot be 
produced in evidence. Dawkins v. Lord Rokeby, L. R., 
8 Q. B. Ex. Ch. 2565. 

RAILROAD. 

Carriers of cattle: negligence: conditions as to 
restiveness of cattle: principal and agent: agreement for 
interchange of traffic. —The plaintiff desired to send a 
cow from D. to S., and took her to the station at D., 
belonging to the G. N. Co., where he booked her for 
S. by the defendants’ railway. He signed a contract, 
under which it was agreed between him and the G. N. 
Co. that they should not be responsible for any loss or 
injury to cattle, in the delivering, if such damage 
should be occasioned by kicking, plunging, or restive- 
ness. The cow was put into a truck belonging to the 
defendants, and on arriving at 8S. was brought toa 
siding by the defendants’ yard for the purpose of being 
unloaded. A porter in charge of the yard began to 
unfasten the truck. The plaintiff thereupon warned 
him not to let the cow out, as she would run at him; 
nevertheless he did let her out; she ran about the yard, 
arid ultimately got on to the line and was killed. By 
an agreement between the defendants and the G. N. 
Co., it was provided that a complete and full system 
of interchange of traffic in possengers, goods, parcels, 
etc., should be established from all parts of one com- 
pany, and beyond its limits to all parts of the other 
company and beyond its limits, with through tickets, 
through rates, and invoices and interchange of stock 
at junctions; the stock of the two companies being 
treated as one stock m That the two com- 
panies should aid and assist each other in every possi- 
ble way, as if the whole concerns of both companies 
were amalgamated. In an action brought against the 
Gefendants for the loss of the cow, the court having 
power to draw inferences : 
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Held, 1st. That the action was rightly brought, inas- 
much as the agreement, if it did not constitute a part- 
nership between the two companies, showed that the 
G. N. Co. became the agents of the defendants to 
make the contract for the carriage of the cow. 2d. That 
the condition in the contract did not relieve the 
defendants from liability for negligence on the part of 
their servantsdn delivering the cow. 3d. (by Blackburn 
and Lush, JJ.; Mellor, J., dissenting.) That the 
inference to be drawn from the facts was, that there 
was negligence on the part of the defendants’ porter; 
and that they were, therefore, liable to the plaintiff 
for the loss of the cow. Gill v. The Manchester, Shef- 
field, and Lincolnshire Railway Co., L. R., 8 Q. B. 186. 


WILL. 


Execution : mark: acknowledgment. —The evidence 
of one attesting witness (the other being dead) proved 
that he was called into the room of the deceased, and 
asked by a third party, who had the will in his hand 
at the time, to witness the signature of the deceased. 
A mark or cross was then on the paper at the foot of 
the will. The witnesses signed their names. The 
deceased was present, and within hearing, but did not 
make any observation, and the will was not read to or 
by him in the presence of the witnesses. The writer 
of the will, who had asked the witnesses to sign their 
names, was not called, and no proof was offered of 
his death. 

Held, that the evidence failed to prove that the 
deceased acknowledged his signature in the presence 
of witnesses. Morritt v. Douglas, L. R., 3 Prob. and 


Div. 1. 
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GENERAL TERM ABSTRACT. 


SUPREME COURT— FIRST DEPARTMENT, MAY, 1873. 


EXECUTORS AND ADMINISTRATORS. See Wills. 


FRAUDULENT CONVEYANCES. 


1. When set aside.—Defendant G. owned certain land, 
and on November 5, 1869, conveyed it to defendant K. 
to whom he was indebted in the sum of $2,300, by a 
deed which recited the consideration as $20,000,of which 
a mortgage on the land for $10,000, which was assumed 
by K., formed part. Plaintiff recovered judgment 
against G. January 21, 1870, for $1,074.75, and in this 
action to set aside the said conveyance to K. had judg- 
ment declaring the property to belong to G. and to be 
subject tothe payment of hisdebt. K. also paid about 
$700 for interest on the mortgage, taxes and assess- 
ments, making the consideration for the land $13,000. 

Held, that there being no evidence to charge K. with 
a fraudulent intent, and conceding G. to have acted 
fraudulently, the judgment was erroneous. The con- 
veyance to K. was valid as between him and G. ; plain- 
tiff was entitled only to have the land sold and his 
claim paid with interest and costs. Judgment reversed 
and new trial ordered. The case of Chautauqua County 
Bank v. Risley, 19 N. Y. 369, examined. Orr v. Gil- 
more & Kissick. Opinion by Ingraham, P. J. 

2. Evidence of fraudulent intent.—The declaration of 
G. made after the conveyance were inadmissible except 
to show fraudulent intent on G.’s part; they were not 


evidence to charge K. with fraudulent intent. Ib. 
FORFEITURE. See Corporations. 


INDICTMENT. See Evidence. 





INSURANCE. 

1. Security insurance notes: statute of limitations .— 
Defendants made and delivered to the Columbian Ins. 
Co., four notes, one dated November 1, 1860, at twelve 
months after date for $500, another of same date at 
seven months after date for $500, another of same date 
at seven months after date for $1,000, and another 
dated January 14, 1861, at seven months after date for 
$1,330. The notes were delivered to the company as 
security notes, in advance of premiums to be earned 
upon policies to be issued by the company to the 
defendants, under the provisions of section 5, Laws of 
1849. No policies were issued to defendants, and no 
premiums earned bythe company. The charter of the 
company authorized it to receive notes for premiums 
on policies thereafter to be issued, and make all notes 
thus received available for any purpose connected with 
the business of the company, and provided that such 
notes should be payable within twelve months from 
date. In January, 1866, the company became insolvent, 
and plaintiffs, having become appointed receivers of its 
assets, began this action February 2, 1869. Osgood, etc., 
Receivers of Columbian Insurance Co. v. Strauss. 
Opinion by Fancher, J. 

2. Defendants moved to dismiss the complaint on the 
grounds that a recovery on the notes was barred by 
the statute of limitations, and that the note for $500, 
at twelve months after date, was not such as the com- 
pany was authorized to take. The court allowed 
defendants’ motion to exclude from the recovery the 
twelve months note for $500, since the days of grace 
extended its payment beyond the time allowed, but 
denied the motion for dismissal, based on the defense 
of the statute of limitations. The plaintiffs claim that 
the notes are to be read in connection with their char- 
ter, and therefore did not become due until January, 
1866, when the cash capital of the company was exhaust- 
ed. On appeal from judgment in favor of plaintiffs 
for the last-named three notes: 

Held, that the position of plaintiffs is untenable. 
The statute gave the notes validity, and they were law- 
ful obligations of the makers. The time of payment 
is made absolute, according to the terms of the notes, 
and they would be void if the plaintiffs’ construction 
be adopted, for the time of payment would be extended 
beyond the period allowed by statute. Judgment 
reversed. Ib. 

2. Rules given as to “assessment notes’? do not 
apply to the notes in question. Ib. 


Also, see Counter-claim. 
LEASES. See Contracts; Negligence. 
LEGAL TENDER Acts. See Payments. 


MARRIED WOMEN. 

Notes and bills: obligation of married women not con- 
nected with separate estate. — Defendant, a married 
woman, carried on business in her own name, assisted 
by her husband as agent, and in that business her notes 
were sometimes made. Defendant’s husband, with 
her consent, applied-for insurance on his own life, and 
in payment of the first premium, drew a note to which, 
as agent, he signed defendant’s name as maker and 
gave the note to C, who was to procure the policy for 
him. C did not take out a policy but converted the 
note to his own use and sold it to plaintiff, who took 
the same before maturity, bona fide and without notice 
of want of consideration or of the misapplication by C. 
In an action on the note, which bore no evidence that 





defendant charged or intended to charge her separate 
estate, the complaint was dismissed. 

Held, that a married woman cannot make a note 
unconnected with her separate business or property, 
and a person taking such a note, though bona fide and 
for value, cannot recover upon it against her. The case 
of The Corn Exchange Ins. Co. v. Babcock, 42 N. Y. 
613, examined and distinguished from this. Judgment 
affirmed. Bogert v. Gulick. Opinion by Fancher, J. 

MORTGAGES. See Contracts. 
NEGLIGENCE. 

Liability of lessee failing to comply with the covenant to 
repair.—Defendant leased Pier No. 34, North river, 
and covenanted in the lease to make al] ordinary re- 
pairs to the premises, such as replacing spring spiles, 
patching worn surfaces, etc., landlord to make all ex- 
traordinary repairs, as sheathing the whole surface of 
the pier, etc. Defendant did not occupy the pier, but 
reletit. Plaintiff brings this action for injury sustained 
by his horse on the pier. The judge charged the jury 
that *‘ if defendant had complied with his covenant and 
the horse’s foot would still have gone through, he is not 
responsible; it is for you to say whether, if defend- 
ant had complied with his covenant, the horse’s foot 
would have gone through.” Plaintiff had a verdict. 
Held, that the charge was correct. Judgment affirmed. 
Clancy v. Byrne. Opinion by Fancher, J. 


NEW YORK CITY. 

1, Taxes and assessments: validily of contracts with city. 
—On October 4, 1869, the board of assistant aldermen 
of the city of New York concurred in a resolution 
theretofore adopted by the board of aldermen, direct- 
ing the paving of Fourth and Fifth streets in said city 
from Bowery to Mangin street with a patent pavement. 
The resolution was vetoed by the mayor, but was 
adopted by both boards of the common council on Octo- 
ber 25. Pursuant to an advertisement by the Cro- 
ton aqueduct board, inviting proposals for said work, 
the relator sent the only proposal received for the 
same, which was opened January 10, 1870, and the con- 
tract awarded to relator. On December 2, 1869, a res- 
olution was adopted by the common council and ap- 
proved by the mayor, which amended said ordinance 
of October 25, 1869, by striking out ‘‘ Mangin ”’ street, 
and inserting ‘‘ Lewis” street. The commissioner of 
public works refused to make the contract, and relator 
applied for a mandamus to compel the execution of the 
same. Relator’s proposal was submitted to the commis- 
sioners appointed under the act of 1872, chapter 580, as 
an award of a contract from Bowery to Lewis street, 
and they certified that they were satisfied there had 
been no fraud in the award. The application for a 
mandamus was denied and relator appealed. 

Held, that the Croton board had no right to award 
a contract which had been made upon proposals to 
do the work in a different way from that which was 
contemplated when the notice was published for receiv- 
ing such proposals; no assessment made under such 
an award would have been valid. The commissioner’s 
certificate was not given as to any contract then exist- 
ing. or which had then been awarded, and gave no 
validity to the contract. The People ex rel. Trundy v. 
Van Nort, Commissioner, etc. Opinion by Ingraham, 
P. J. 

2. Contracts for patented articles.—The provisions 
which entitle the person making the lowest estimate to 
have the contract awarded to him do not apply to 
estimates for patented articles or mode of work. Ib. 
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NOTES AND BILLS. 


Undue influence to obtain indorsement.—In January, 
1868, the plaintiff, while a partner of one O., loaned 
to him certain certificates of stock which O. sold with- 
out plaintiff’s knowledge, and appropriated the pro- 
ceeds. Plaintiff endeavored to collect the money 
without avail, and had O. arrested» but released him 
on his wife’s promise to have him at plaintiff's office the 
nextday. The next day O., his wife and wife’s mother 
came to plaintiff's office, where a note was made by the 
wife and indorsed by her mother. The note was pro- 
tested and this action brought thereon against the in- 
dorser. On the trial the defendant testified that plain- 
tiff threatened to send O. to the State’s prison unless 
she indorsed the note. Plaintiff denied this, but a 
letter written by him after the protest contained 
said threat. The judge charged the jury that there 
was no evidence of duress or undue influence, and sub- 
mitted to them: Ist, whether the note was given for 
compounding of a felony ; 2d, if not given for the com- 
pounding of a felony, did plaintiff make false represen- 
tations in regard to his right to send O. to State’s 
prison, and that, for the purpose of avoiding that sup- 
posed right of plaintiff, defendant indorsed this note 
and for no other purpose? On appeal from judgment 
in favor of plaintiff: 

Held, that the judge’s charge was erroneous. The 
question should have been submitted to the jury, 
whether undue influence was used. The defense that 
a note was obtained by unlawful duress is available to 
the surety who united in executing it. Judgment re- 
versed and new trial ordered. Ingersoll v. Roe. 
Opinion by Fancher, J. 

Also, see Insurance ; Married Women. 


PARTNERSHIP. See Corporations. 


PAYMENTS. 


Legal tender acts: when subsequent adjudications 
do not disturb payments made under previous onevs.— 
Defendants held a mortgage for $8,000 on premises in 
New York city executed September 27, 1860, and pay- 
able with interest September 27, 1863. On April 14, 
1870, plaintiff, having previously become the owner of 
the premises, offered to pay the mortgage in legal 
tender currency, but defendants demanded gold, 
whereu pon the parties made a written agreement that 
plaintiff should deposit with the Union Trust Co. the 
difference between the value of the mortgage in legal 
tender currency and that in gold, and that the ques- 
tion whether the mortgage was payable in gold or 
paper currency should be submitted to the supreme 
court of the State of New York. Thereafter the par- 
ties agreed to delay the submission to the supreme 
court of New York, until after the decision by the 
supreme court of the United States of the so-called 
legal tender cases, and that in case such decision 
should reverse the case of Hepburn v. Griswold, plain- 
tiff should be entitled to the sum so deposited. The 
United States supreme court followed the decision in 
Hepburn v. Griswold, and on plaintiff's order the 
deposit was paid to defendants. Subsequently the 
United States supreme court held that the legal tender 
act was constitutional, and that it applied to contracts 
made before as well as after its passage (12 Wall. 457). 
Plaintiff brings this action to recover back the money 
thus paid to defendants. 

Held, that since, when the payment was made, both 
the New York and the United States supreme courts 
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had decided against the constitutionality of the legal 
tender act, as it respects contracts made before its 
passage, the contingency had arisen on the happening 
of which the parties had agreed the money should be 
paid to defendants. There was no mistake of fact or 
law when the payment was made. Judgment for 
defendants. Doll v. Earl et al., Ea’rs, etc. Opinion by 
Fancher, J. 
Also, see Sales. 
PENALTIES. See Corporations. 
POWERS IN TRUST. See Wills. 
PRINCIPAL AND AGENT. 

Review of evidence of agency for undisclosed principal. 
Defendant was a civil engineer, and plaintiff’s evi- 
dence was, that as such, he had often given orders for 
work to plaintiff, who allowed him commissions on 
such orders, and never knew him to be eigaged in 
building boats on hisown account. Defendant having 
ordered from plaintiff the boilers for which this 
action was brought, plaintiff received from defend- 
ant a payment on account of said boilers, gave a 
receipt purporting to be on account of one W., and the 
account was entered in the ledger in the name of W., 
and the boilers were delivered to vessels which W. 
was building; that defendant did not disclose W.’s 
name when he ordered the boilers in question, and 
that the bill to W. was rendered at defendant’s re- 
quest. There was testimony from defendant that he 
told plaintiff he wanted the boilers for vessels build- 
ing by W., that the work was furnished to W., that 
plaintiff allowed him a commission on these boilers, 
that they told him they had presented a billto W., and 
said they wished they could hold him for them. W. 
testified that the boilers were delivered at his ship- 
yard. Plaintiff had a verdict. 

Held, that the verdict was against the clear weight 
of the testimony, and a new trial should be ordered. 
In such cases a new trial is granted only on pay- 
ment of costs. Murphy v. Haswell. Opinion by 


Ingraham, P. J. 
PUBLIC OFFICERS. 


Police court clerks in New York city: construction of 
statutes. — Plaintiff was appointed police court clerk in 
pursuance of the Laws of 1858, chapter 264, section 6, by 
one of the police justices, and the latter notified the 
board of supervisors of such appointment, requesting 
them to fix his salary; said board passed a resolution 
which was approved by the mayor, fixing plaintiff’s 
salary ‘“‘at the same amount as is now allowed police 
court clerks, to date from his appointment May 1, 
1870." In an action for unpaid salary, defendants in- 
sisted that the appointment of plaintiff was void as in 
violution of section 3, chapter 382, of Laws of 1870, pro- 
hibiting the board of supervisors from “ creating any 
new office or department.” 

Held, that the office was created by the police 
justice, and the action of the board of supervisors was 
merely an expression of opinion on their part, that 
the “‘additional clerical help’’ appointed by the jus- 
tice was necessary, which was not within the prohi- 
bition of the act of 1870. The resolution of the board 
of aldermen passed December 20, 1869, which fixed the 
salary of police court clerk at $4,000, was in violation 
of section 11, chapter 876, Laws of 1869, and void; and 
plaintiff ’s salary must be determined with reference 
to the ordinance of December 31, 1864, fixing the 
amount at $2,500 per annum. Piaintiff’s failure to 
have his salary accruing in 1871 audited by the board 





of audit, created by chapter 9 of Laws of 1872, destroyed 
his right to demand its payment from the moneys 
raised under that act, but did not work a forfeiture of 
the salary itself. This case is distinguished from 
Donovan v. The Mayor, 38 N. ¥.291. Drake v. Mayor, 
etc., of New York. Opinion by Davis, J. 


REFERENCE. See Corporations. 


SALES. 

1. What is delivery of goods sold: tender: attach- 
ments. —B., H. & Co. agreed to sell to S. & Co. 100 
bales of cotton. They shipped it from Savannah to B. 
at New York, with directions not to deliver it if the 
standing of S. & Co. was doubtful. B., not being satis- 
fied with the standing of 8S. & Co., presented to them 
a draft for the price, which they accepted, but it was 
agreed that the cotton should not be delivered to them 
till the maturity and payment of the draft, and if the 
draft was not paid at maturity, S. & Co. were to give 
up their claim on the cotton. 8S. & Co. failed to pay 
at maturity, and B. sold the cotton to D. Flynn, who 
procured from plaintiffs an advance thereon, plaintiffs 
taking the cotton into their custody. On April 11th, 
the sheriff levied on the cotton under an attachment 
against the property of 8S. & Co. On April 34,8. & 
Co. sold 98 of said bales to T. Flynn, who on April 10th 
tendered a check therefor; this was refused, and T. 
Flynn then brought an action against B. and the sher- 
iff, by which the coroner took from plaintiffs the said 
93 bales. Thereupon plaintiffs brought this action to 
recover the cotton from T. Flynn and the coroner, and 
had judgment. On appeal: 

Held, that the title to the cotton was never in 8. & Co., 
and the levy by the sheriff or sale to T. Flynn trans- 
ferred no title to either. The tender of payment by 
T. Flynn was of no avail, because he only tendered for 
93 bales, because the tender gave him no right to the 
property if B. refused to deliver, but left him to the 
action for damages, and because T. Flynn had no title 
to all the cotton even for S. & Co., his vendor. D. 
Flynn obtained a good title. The correct rule of 
damages was its value at the time of taking and inter- 
est. Judgment affirmed. The New York Guaranty 
and Indemnity Co. v. T. Flynn etal. Opinion by Ingra- 
ham, P. J. . 

2. Delivery does not waive mode of payment: counter- 
claim. — Defendants bought, on joint account, of plain- 
tiff, through the latter’s broker C, 294 pounds of oil, 
agreeing to give therefor a note or draft at sixty days. 
Defendants knew that C’s business was that of 
broker, and that he did not have possession of the oil 
at the time of the contract. They refused to give their 
note as agreed, but tendered to C in payment, two 
protested notes indorsed by C, claiming to set off these 
notes against the oil. Plaintiff had judgment. 

Held, that the unconditional delivery of the oil did not 
relieve defendants from the mode of payment specified 
at the time of purchase, the only effect of such a de- 
livery being a waiver of any right to receive payment 
as a preliminary to passing the title to the property, if 
the defendants sold it before payment to a bona fide 
purchaser. Plaintiff was still entitled to demand the 
notes, and if refused, to claim immediate payment. 
The claim to set off the notes indorsed by C was prop- 
erly refused. Judgmentaffirmed. Smith et al. v. Milli- 
ken et al. Opinion by Ingraham, P. J. 

SOCIETIES. See Sunday. 
STATUTE OF FRAUDS. See Contracts. 
STATUTES OF LIMITATION. See Insurance. 
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STATUTES, CONSTRUCTION OF. See Public Officers ; 
Evidences; Wills. 
stock. See Corporations. 
SUNDAY. 

Meetings of societies can act on Sunday: societies can- 
not expel members without proof of charges against 
them.— Where a benevolent society held business 
meetings on Sunday, at which a member was expelled 
in pursuance of a notice to appear, which was also 
served on Sunday, such proceedings are not void as in 
violation of our statute. Making a contract or agree- 
ment on Sunday is not forbidden, nor is it illegal to 
hold business meetings on that day. But such amem- 
ber cannot be expelled merely because he did not 
appear, and without proof of the charges against him. 
The People ex rel. Corrigan v. The Young Men’s 
Father Matthew Benevolent Society. Opinion by Ingra- 
ham, P. J. 

TAXES AND ASSESSMENTS. See New York City. 
TENDER. See Sales. 
TRANSFERS. See Corporations. 
TRUSTEES. See Wills. 
UNDUE INFLUENCE. See Notes and Bills. 
WAIVER. See Corporations. 
WILis. 

1. Construction of powers given in trust to executors. 
Where a testator directed in his will that “at and 
after the decease of my wife all the remainder of my 
real estate shall then be sold and conveyed,’’ author- 
izing his executors to sell and convey the same, and 
divide the proceeds as specially directed : 

Held, that the words ‘“‘at and after the decease of 
my wife” simply fix the point of time when the power 
shall vest in the executors, and the words “shall then 
be sold and conveyed,” leave no room to doubt that 
the power was to be presently executed: its imme- 
diate execution can be enforced by any or either of 
the beneficiaries, although a large majority of them 
desire its postponement, and the latter would be most 
beneficial to the estate. See 1 R. S. 734.896. Van 
Boskerck v. Merrick. Opinion by Davis, J. 

2. Powers in trust, by whom to be exercised: construc- 
tion of statutes.—The executors under this will are 
grantees of a beneficial and irrevocable power in trust 
(1 R. 8S. 735, $108; id. 738, § 135), which is vested in 
them jointly as devisees or grantees thereof, and not 
as executors; both must unite in its execution, but if 
one be dead the survivor may execute it (1 R. S. 735, 
§ 112), and the execution must be by an instrument 
with the formalities, and sufficient in law to pass the 
estate as if the person executing the power were the 
actual owner (id. 735, 736, §§ 113, 117). The court can- 
not divest the executors in such a case of the power in 
trust devised to them by the will, because of their 
non-residence or poverty, or inability to agree in the 
settlement of their accounts. Nor can the court 
hamper its execution by the imposition of bonds as 
security for performance, and impose a forfeiture of 
the estate as a penalty for not executing the bonds. 
The most the court can do is to compel them to 
execute the power by selling, and in that manner only, 
in this case, can they be divested of the power; 
though while compelling the execution of the power 
by them the court can effectually secure the proceeds 
to the beneficiaries. The proper mode in cases of 
danger of loss is to require the money to be paid into 





court for distribution, and the court can direct this to 
be done, either absolutely or in default of satisfactory 
security for the distribution. The court cannot take 
the power from those to whom it was given, on failure 
to give the prescribed bond, and vest it in a trustee of 
its own nomination. The provisions of the Revised 
Statutes relative to trusts (1 R. 8S. 730, 731, §§ 70, 71, 72), 
relate to the “Express Trusts’’ treated of in that 
article, and do not apply to this case. Ib. 


FOURTH DEPARTMENT— APRIL TERM. 


AGENCY. 

Where the defendants employed one C as their 
agent to purchase cheese, generally for cash, but occa- 
sionally short intervals of time elapsed between the 
delivery of the cheese and the payment for it, and de- 
fendants acquiesced in that course of business, and 
plaintiff knew that C was the agent of the defendants, 
and did not give credit to him personally, on default 
in part payment by C for goods thus purchased as 
agent for the defendants, plaintiff had judgment at 
the circuit. 

Held, that C had an implied authority to purchase 
on credit, and defendants were liable. Judgment 
affirmed. Moreyv.Webb. Opinion by Smith, J. 

BAR — EVIDENCE — ESTOPPEL. 

1. Plaintiff brought an action in a justice’s court, and 
among other claims presented to the jury was a note 
of 342. Defendant in that action insisted that for a 
consideration the time for the payment of said note 
had been extended. The jury in that action found a 
verdict in favor of plaintiff for a portion of the sum 
claimed, and in their verdict stated ‘‘ that the forty-two 
dollar note stand over till April next,’’ the time to 
which, by the proof, it had been extended. This action 
was brought on said forty-two dollar note, and defend- 
ant claimed that it is barred by the former recovery. 
On the trial of this action a juror in the former suit 
was called, who testified under objection that the jury 
in said former suit found that the forty-two dollar 
note was not due when their verdict was made. 

Held, that a judgment is not a bar to a second action 
for the same cause if at the time of the rendition of 
the former judgment the cause of action had not then 
accrued. Parol evidence is admissible to show that 
the demand in the second suit was not recovered for 
in the first, and the reason why. That the evidence 
of the juror in the former suit was for this purpose 
competent. Marcellus v. Countryman. Opinion by 
Mullin, P. J. 

2. That part of the verdict of the jury in the former 
suit in relation to the note not being due, was incom- 
petent. The jury had no power to render any such 
verdict, but as the fact was established by a competent 
witness, defendant was not prejudiced by it. Ib. 

3. That defendant having succeeded in defeating a 
recovery in the first action, on the ground that the note 
was not due, is estopped from insisting on the falsity 
of that proposition in this action. He is bound by his 
position taken in the first action. If the finding of the 
jury in the first action was not right, it should have 
been corrected by appeal. It cannot be questioned now. 
Judgment affirmed. Ib. 


BILL OF SALE— EVIDENCE. 


Between a stranger toa sale and any of the parties 
to it, it is competent to show that although a bill of 
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sale was made to one person, the purchase was in fact 
made by another. Defendant is a married woman. 
Her husband and son made arrangements to purchase 
a canal boat for the son, who wasaminor. Defendant 
gave her notes for the price, and the bill of sale was 
made out tothe son. Plaintiffafterward purchased said 
notes and brings this suit to recover on one of them. 
The defense is that defendant is a married woman, 
and the notes were not given for the benefit of her 
separate estate. On the trial the judge charged the 
jury “‘that the contract of sale being in writing, and 
having been read to the parties (the vendor and pur- 
chaser), it would be the height of presumption to 
suppose that the vendor was so ignorant as not to know 
that the bill of sale conveyed the property tothe de- 
fendant’s son.” 

Held, that the charge of the judge was equivalent to 
an instruction to the jury, that the bill of sale was 
conclusive evidence that the sale was to the son and 
not to the mother. The court also charged the jury, 
“That if she (defendant) was informed that she would 
be the purchaser and would give the boat to her son, 
then she might be regarded as the beneficial pur. 
chaser.”” That, as the court did not inform the jury 
whose duty it was to give defendant this information, 
it was erroneous; if she had authorized her agent 
to make the purchase she needed no information as 
to the manner she might become the purchaser. If she 
did not authorize her agent to make the purchase for 
her, she could not be liable. Judgment reversed. 
McArthur v. Soule. Opinion by Mullin, P. J. 


COMMISSION — MERCHANTS’ COMMISSIONS. 


The plaintiffs were distillers, and in the winter of 
1871 shipped to defendants, who were commission mer- 
chants, four hundred and ninety-seven barrels of 
whisky, to be sold on a commission of two and one- 
half percent. Defendants themselves sold eighty-four 
barrels, and plaintiffs’ traveling agents sold two hun- 
dred and tventy barrels of said whisky, which de- 
fendants forwarded as ordered, and entered the 
sales on their books. Defendants also paid all the 
taxes on all said whisky, and made advances on it from 
time to time, and kept the account of said sales on 
their books. In the fall of 1871 there remained in 
defendants’ possession one hundred and ninety-three 
barrels of said whisky unsold. Plaintiffs demanded 
this whisky remaining. and defendants refused to de- 
liver it until their commissions were paid. They de- 
manded commissions not only on what they sold, but 
also on what was sold by the traveling agents of plain- 
tiffs, and on the one hundred and ninety-three barrels 
still remaining in their (defendants) possession unsold. 
Plaintiffs in order to get possession of the whisky paid 
the amount claimed for commissions, and bring this 
action to recover it back. 

Held, that defendants, under the agreement, were 
entitled to their commission of two and one-half per 
cent on all bona fide sales of said whisky. That it was 
not essential that the sale should be made by themselves, 
a sale by plaintiffs after a delivery of the whisky to them, 
which sale the defendants completed by forwarding the 
property, was such a sale as entitled defendants to their 
commissions. That the defendants were not entitled to 
two and one-half percent commission on the whisky 
remaining unsold. But they were entitled to such a 
proportion of it as the trouble and risk incurred bore 
to the whole trouble and risk which would have been 
incurred had the property been actually sold by de- 





fendants. Defendants’ demand being illegal in part, 
rendered the payment by plaintiff compulsory to the 
extent of the illegal part. Judgment reversed. Briggs 
v. Boyd. Opinion by Mullin, P. J. 


CONTRACT — EVIDENCE. 


Defendant is an elevating company in Buffalo. In 
1869 defendant contracted with plaintiff to elevate and 
store for a certain time five hundred thc d bushel 
of grain at a certain price. Plaintiff sold to L. & Co. 
the right under the contract to elevate and store one 
hundred thousand bushels of grain. Subsequently the 
elevating companies of Buffalo increased the rates for 
elevating grain one cent over the price fixed by plain- 
tiff’s contract. Defendant then applied to plaintiff to 
have the contract rescinded, and plaintiff agreed to 
and did rescind the contract except as to the right to 
elevate one hundred thousand bushels sold to L. & Co. 
L. & Co. after this sent an order to defendant for its 
acceptance to elevate and store the one hundred thou- 
sand bushels of grain according to the terms of the 
contract. Defendant’s agents refused to accept the 
order, and this action is brought for damages for such 
refusal. It was not proved that at the time L. & Co. 
sent the order to defendants that they had any grain to 
be elevated and stored. L. & Co. assigned their inter- 
est in said contract to plaintiff. The referee found for 
plaintiff $1,000 damages, being the difference between 
the price fixed in the contract for elevating and storing 
and the price then fixed by the elevating companies. 

Held, that plaintiff alone could sue. They could not 
transfer their interest to several parties and enable 
them to bring separate actions. Plaintiff might assign 
the contract to any number of persons, but only one 
action can be maintained fora breach of it. 2d. There 
being no provision in the contract forbidding it, plaintiff 
could accept the grain of any other persons and elevate 
it under the contract. 3d. The sale to L. & Co. was not 
the sale of any share or interest in the contract, but 
merely an agreement to give them the right to elevate 
the grain according to the contract. 4th. That the 
measure of damages adopted by the referee, under the 
case of Ogden v. Marshall, 4 Seld. 340, was correct. 

Evidence of the sale to L. & Co. was objected to by 
plaintiff ’s counsel, but received. 

Held, not error. That proof of the sale, although 
not necessary, was proper by reason of the agreement 
to surrender plaintiff’s interest in the contract except 
as to the one hundred thousand bushels sold to L. & Co. 
Judgment affirmed. Neilson v. Plimpton Elevating Co. 
Opinion by Mullin, P. J. 





CONTRIBUTORY NEGLIGENCE, 


This action was brought by plaintiff to recover for 
injuries sustained by him by reason of the negligence 
of defendant’s employees. Plaintiff was driving a pair 
of horses attached to a Jumber wagon. One of the 
horses was young and afraid of the cars. The road on 
which plaintiff was driving was nearly parallel to de- 
fendant’s track, and for seven hundred feet back from 
the place of accident the sight of the track was ob- 
structed by buildings, etc., nearly the entire distance. 
The signal post is sixty-seven feet from the crossing, 
and on the east of the highway there is an embank- 
ment so near the highway as to render it very difficult 
to climb the hill or to turn round without danger of 
tipping over. It was proved on the trial that plaintiff 
was driving on a trot, and that as he approached the 
crossing he did not look either to the right or to the 
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left, but kept right on. It was also proved that plain- 
tiff was hallooed at and warned of his danger, but it 
does not appear that he heard the warnings. It was 
also proved that plaintiff could have seen the train be- 
fore reaching the crossing had he looked for it. 

Held, that a person approachiug a railroad crossing 
without looking to see whether a train is approaching 
is guilty of negligence. 2d. That the fact that plain- 
tiff was driving a young team and knew of the cross- 
ing, that he did not attempt to make any observation 
as to the approach of a train, although the view was 
obstructed in places and the crossing dangerous, 
showed plaintiff guilty of negligence. Judgment 
affirmed. Morse v. Erie Railway Co. Mullin, P. J. 
Talcott, J., dissents. 

CORPORATION. 

Action by receiver to compel payment of alleged 
subscription to a corporation which has become insol- 
vent. The corporation, as between stockholders at 
least, was duly organized under the statute in relation 
to mannfacturing, mining, etc., purposes. Defendant 
was not one of the original corporators, nor ever sub- 
scribed for any number of shares of stock, but signed 
a preliminary agreement in which he agreed to unite 
in the formation of said corporation. 

Held, that the signature of the defendant to the pre- 
liminary agreement did not make him a stockholder, 
nor bind him to pay for stock, and that he is not liable. 
Judgment in favor of defendant affirmed. Dorri v. 
Sweeney. Opinion by Smith, J. 

DAMAGES — CONTRACT. 

Plaintiff owned a canal boat, and made a contract 
with defendants to tow the boat to New York city. 
The boat was towed and on the way, through the neg- 
ligence of the employees on the tow boat, the canal 
boat was sunk. The tow boat was owned by the 
Neversink Steamboat Company, and was chartered to 
defendants under the arrangement that defendants 
should pay so much a round trip for the use of the 
boat, the steamboat company to pay the expenses of 
the boat, and hire and pay the men who were engaged 
on the boat. On the trial plaintiff was nonsuited on 
the ground that the steamboat company and not the 
defendants were liable for loss of the boat. 

Held, that as the steamboat company owned the 
boat, paid the expenses and hired the men, and the 
accident having resulted from the negligence of the 
company’s employees in towing, the defendants are 
not liable. Judgment of nonsuit ordered. Russel v. 
Torrey et al. Opinion by Mullin, P. J. 


DEED — GIFT — EVIDENCE. 


Defendant purchased a house and lot and took a 
deed in the name of his daughter (the plaintiff). The 
deed was never in fact delivered to plaintiff, but 
defendant said the house and lot was plaintiff’s, and 
he intended that she should have the title. Subse- 
quently defendant purchased a farm, and plaintiff, on 
defendant’s promise that he would give security for 
the value of the house and lot, deeded it as part pay- 
ment for thefarm. Defendant never gave any security 
for the price of said house and lot, and this action was 
brought to recover the value of said property. 

Held, that the delivery of the deed to defendant by 
the grantor of the house and lot was for the plaintiff, 
and vested the title in her. The conveyance was by 
way of an advancement, and in such a case the title 
would pass to plaintiff, unless the limitation that it 





should not pass until actual delivery to plaintiff was 
clearly established. 2d. That it was not necessary in 
order to maintain this action that plaintiff should have 
made a demand for the security agreed to be furnished 
by defendant. Upon the execution of the deed by 
plaintiff, defendant became instantly indebted to her, 
as no credit was contemplated unless security was 
given. Judgment affirmed. Shrader v. Bouker. 
Opinion by Mullin, P. J. 

2. It was proved on the trial that on being applied to as 
to the assessment of the house and lot, defendant said 
that it belonged to his daughter. The evidence was 
objected to but received. 

Held, that the evidence was competent upon the 
question of the delivery of the deed. Ib. 

8. On the trial defendant’s counsel offered to provo 
that defendant’s purpose in taking the deed to plaintiff 
for the house and lot, was to make certain arrange- 
ments with plaintiff in consideration of said deed 
before he delivered it to her. 

Held, that the evidence was incompetent; it only 
tended to prove defendant’s individual intentions, 
the operations of his own mind, and could affect the 
rights of third persons, only when such intention 
becomes a legitimate subject of inquiry. Ib. 


———¢--o—————— 


GENERAL TERM DECISIONS—SECOND DE- 
PARTMENT. 


The following general term decisions were an- 
nounced at the session of the General Term of the 
Second Department, held at Poughkeepsie last week. 
— Barnard, Gilbert and Pratt: 

Veeder v. Thomas. — Judgment affirmed, with costs. 
Opinion by Justice Gilbert.—— Barnes v. Quigley.— 
Judgment and order denying new trial affirmed, with 
costs. Opinion by Justice Barnard.— Wilson v. 
Kerr.—Judgment affirmed, with costs. Opinion by 
Justice Barnard.— Sammins v. Smith.— Judgment 
affirmed, with costs. Opinion by Justice Barnard, 
Justice Gilbert not sitting.—— Tallman, executor, etc., 
v. Scudder et al.— Decree of surrogate affirmed, with 
costs. Opinion by Justice Pratt.— The Dutchess and 
Columbia Railroad Company v. Mabbett.— Judgment 
affirmed, with costs. Opinion by Justice Gilbert.—— 
Masterson v. The Village of Mount Vernon.— Judg- 
ment affirmed, with costs. Opinion by Justice Gil- 
bert, Justice Barnard not sitting. —— Pearson v. Rob- 
bins et al.— Judgment reversed and new trial granted, 
costs to abide event. Opinion by Justice Barnard, 
Justice Pratt not sitting. Crocheron v. The North 
Shore Staten Island Ferry Company.— Judgment and 
order denying new trial affirmed, with costs. Opinion 
by Justice Barnard, Justice Pratt not sitting.— In 
the matter of the petition of George Buckman.— Or- 
der modified by reducing assessment to half value of 
loss. Opinion by Justice Gilbert, Justice Pratt not 
sitting. —— Houseman, assignee, v. Claflin.— Judgment 
affirmed, with costs. Opinion by Justice Pratt, Jus- 
tice Gilbert not sitting.—— Fowler v. Fowler et al.— 
Judgment for defendants upon submitted case, with 
costs. Opinion by Justice Gilbert. Order to be settled 
by him.—— The Western Transportation Company v. 
Barber.— Verdict set aside and new trial granted, 
costs to abide event. Opinion by Justice Gilbert, Jus- 
tice Pratt not sitting.——Gandall v. Pitcher.— Judg- 
ment reversed and new trial granted, cost to abide 
the event. Opinion by Justice Barnard.—— O’Hara, 
administrator, v. Rider.—Judgment reduced $38.52, 
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and affirmed as to residue. Costs to appellant in county 
court, and no costs to either party on appeal. Opinion 
by Justice Barnard .—— Wilson v. Rocke et al. — Judg- 
men‘ affirmed, with costs. —— Barnes v. Samuels. — 
Judgment reversed and new trial granted, costs to 
abide event. Opinion by Justice Pratt, Justice 
Gilbert not sitting. —— Loomis v. Ruck. — Judgment 
affirmed, with costs. Opinion by Justice Barnard. ——- 
Denton v. Davis. —Judgment reversed and new trial 
granted, costs to abide event. Opinion by Justice 
Gibert, Justice Barnard not sitting. — Akin v. Weyer. 
— Judgment affirmed, with costs. Opinion by Justice 
Pratt. —— Fincke et al. v. Fincke et al.—Judgment 
affirmed, with costs. Opinion by Justice Gilbert. 
—-Scouten v. The Glens Falls Insurance Com- 
pany. —Judgment and order denying new trial 
reversed and new trial granted, costs to abide 
event. Opinion by Justice Gilbert.——Rowe v. 
Burke. — Judgment affirmed, with costs. Opinion by 
Justice Pratt. —— Fallon v. The Brooklyn City, Hun- 
ter’s Point and Prospect Park Railroad Company. — 
Order granting new trial affirmed, with costs. Opinion 
by Justice Pratt. —— Jones et al. v. Eager et al. —Judg- 
ment reversed and new trial granted at circuit, with 
costs to abide event. Opinion by Justice Gilbert. —— 
Dickinson v. Wilson et al. —Judgment affirmed, with 
costs. Opinion by Justice Pratt, Justice Gilbert not 
sitting. —— Richardson et al. v. Haulenbeck — Judg- 
ment affirmed, with costs. Opinion by Justice Pratt, 
Justice Gilbert not sitting. 


—__“_o 
BOOK NOTICES. 
Compertovtn om S on the Law of Marriage and Divorce, with the 


nee, Practice, Pleadings and forms; also of Separa- 


tion mong Divorce, and of the Evidence of Marriage 

Joel Prentiss Bishop. 2 vols. Fifth Edi- 
tion, rag Be and enlarged. Boston: Little, Brown & 
Company, 1873. 


Mr. Bishop gives the following as the manner in 
which this edition has been prepared: 

‘First. It contains a citation of the authorities 
which have appeared since the publication of the 
fourth edition. 

“Secondly. I have carefully read every word as it 
stood in the last edition, weighed anew every state- 
ment of the law, considered anew every form of 
expression, and made such alterations and corrections 
as seemed to be required. 

“Thirdly. I have added such new matter, and such 
new views of the old, as the accumulation of nine 
years, and my studies and experience in legal author- 
ship during that time, have enabled me todo. These 
nine years have been particularly prolific in this 
department of the law, and the added matter is in 
amount not far from a fourth of a volume. 

“Fourthly. I have prefixed sub-heads to the sec- 
tions, and made a few, but not many, new divisions of 
chapters. The numbering of the sections corresponds 
to that of the fourth edition. 

“ Fifthly. The alphabetical index of subjects is con- 
siderably enlarged.” 

Those familiar with Mr. Bishop’s legal works will 
not need to be assured that what he has undertaken to 
do he has done well, and certainly no one could rea- 
sonably require a more thorough plan of revision than 
that he has pursued. 

It is not necessary for us to speak of the merits of 
this treatise, but we will quote a passage from the 
preface, wherein the author, in a modest way peculiar 
to him, speaks—and very truly —of the position it 





occupies as an authority: ‘“‘ How well or how poorly 
the work was done it is not for me to say; but it is a 
simple fact, patent to all who look into our reported 
cases on this subject, that since this work was pub- 
lished it has been the work, almost the only one, con- 
sulted by practitioners and judges examining ques- 
tions treated of in it.” 


Doubted 


An Index of the Cases Reversed, Denied, 
‘Limited, Birplained and Distinguished by the 


aa of America, En nd Ireland from the Earliest 
Period the — By Melvil lle M. Bigelow, 
Author of “/The Law of Estoppel,” etc. Boston : Lit- 
tle, Brown & Company, 1873, pp. 566. 

Unless we greatly mistake, the profession will find 
this book to be of very great usefulness to them in 
determining the value of any case as an authority, a 
matter sometimes of great difficulty. The arrange- 
ment is excellent. The cases criticised are printed in 
double columns and in full faced type, and are followed 
by the report where found and date. Then are given 
in common type, the reference to the decisions in which 
the principal case has been overruled, or reversed, or 
doubted, etc., and whether the one or the other. 
As a “labor saving machine ”’ this book deserves a very 


hearty reception. 


The Law of Contracts. By Theophilus Parsons, LL.D., 
Author of Treatises on the Elements of Mercantile 
Law, on the Law of Shipping and Admiralty, on Marine 
Insurance, on Partnership, on Notes and Bills, and on 
the Law of Business for Business Men. Three — ; 
sixth edition. Boston: Little, Brown & Co., 1873. 

In this edition the whole work, the author assures 
us, has been thoroughly revised. New chapters on the 
law of Patents, Copyright, Trade Marks and Telegrams 
inserted. Additions made to almost every section and 
more than thirteen hundred recent cases quoted from 
or cited. Whether from the exigencies of publication 
or from oversight, we cannot of course say, but the 
author has failed to give any reference to a number of 
recent and important decisions. For instance, the 
cases of Rittenhouse v. The Independent Line of Tele- 
graph, 1 Daly, 474; and Baldwin v. The United States 
Telegraph Co., 1 Lans. 125; 54 Barb. 505, are cited and 
commented upon, while no mention is made of the 
fact that the first of these cases was affirmed by the 
court of appeals in 1870 (44 N. Y. 263), and the other 
reversed by the same court in 1871 (45. N. Y. 744). So, 
too, the valuable decision of the general term of the 
superior court of New York in Palmer v. De Witt, on 
the question of copyright before publication (2 Sweeny, 
530; 3 Alb. L. J. 34), and which was affirmed by the 
court of appeals (47 N. Y. 532), is not even mentioned. 
The added chapters have the same admirable arrange- 
ment, compression of detail and comprehensiveness 
of design that characterized the older parts of the 
work, and which have made it the most valuable work 
extant on the subject. 


The Statutes of Illinois: An apelytionl digest of all the Gen- 
eral Laws of the State in force at the present time. 
Official and standard by ant as ~~ Legislature, 1818 to 
1873: Edited by William ss, counselor at law. 

BA. Ill: Acts of 1873. Bpringheld? William L. Gross, 


passed at the regular session 
of the Twenty-Eighth General Assembly, 1873. Pub- 
lished in Pursuance of Law. Chicago: E. B. Myers, 1873. 
The first volume of Gross’ Laws of Illinois contains 
the general statutes down to 1870. The second contains 
the general laws of 1871 and 1872, and the one before us 
the general laws of 1873. The laws are arranged upon 


Statutes of the State of Mi 
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the analytical plan, under subjects. We had occasion, 
in Vol. VI, page 68, to commend this edition of the 
statutes, and this third volume is equally entitled to 
commendation. However, we fail to see the necessity 
or propriety of devoting sixty odd pages of each vol- 
ume to a reprint of the organic law. 

Mr. Myers’ edition is issued in pursuance of the au- 
thority of the legislature, and the acts are arranged 
chronologically after the manner of the general 
statutes of this State, which seems to us to be the 
better plan for an annual publication of the laws. 


——_ - # peo —— 


BOOKS RECEIVED. 

Wharton & Stilie’s Medical Jurisprudence, third edi- 
tion, vol. 2; Philadelphia: Kay & Brother. Rawle on 
Covenants for Title, fourth edition; Boston: Little, 
Brown & Company. Wisconsin Reports, vols. 29 and 
30; Callaghan & Company, Chicago. New York Court 
of Appeals Decisions, edited by Austin Abbott, vol. 1; 
New York: Diossy & Company. Iowa Reports, vol. 
33, by Edward H. Stiles, Reporter; Ottumwa: Pub- 
lished by the Reporter. 


—++—_——_ 


CORRESPONDENCE. 
Editor Albany Law Journal: 

DEAR Srr— More minds than those of the press have 
been “severely disturbed’ by recent directions of 
judges to juries to return verdicts of guilty. I wit- 
nessed one case lately (not concerned in it), where a 
very upright and honored judge gave this direction, and 
yet the variance between the allegations and facts, the 
indictment being a statutory one, was so patent that 
I made up my mind that I could not, if on the jury, 
say upon my oath that the defendant was guilty in 
manner and form, as charged in the bill of indictment. 

The prisoner was indicted under the United States 
statute, for sending matter by mail designed and in- 
tended to produce abortion. The allegations were very 
precise. The matter sent was admitted to be intention- 
ally innocuous, and incapable of producing an abortion, 
and the letter requesting the mailing was suspected to 
be and was from a well known detective, and the 
preparation was sent to out-withim. Upon this state 
of facts, the judge peremptorily directed the jury to 
return a verdict of guilty, reserving the question of law 
for his own further determination, and promising to 
set aside the verdict, if upon examining the authori- 
ties he should come to the conclusion that there was 
no corpus delicti. I should add that the letter inclos- 
ing the medicine warranted its sure effect, and pre- 
scribed the manner of taking it. The judge’s direc- 
tion went beyond any thing I had ever heard or read 
of, in a practice of over thirty years, and considering 
that an indictment, charging the precise facts as they 
occurred, would not and could not have been other- 
wise than the contrary of the facts constituting the 
offense by statute and charged in the indictment, and 
that the facts proved and admitted were not those 
charged, it became a question with me whether a pris- 
oner’s counsel in such case was not called upon, at the 
risk of commitment, to show tothe jury that they 
could not say, upon their oaths, what the court com- 
manded them to say. Your citation of The People v. 
Bennett, 49 N. Y. 187 (A. L. J., vol. 8, No. 1, p. 4), does 
not meet the difficulty, for that case only treats of the 
duty of the court where, upon undisputed facts, the 





law adjudges the prisoner not guilty, to direct a ver- 
dict of acquittal; it is silent as to directing verdicts of 
guilty. 

New York. B. W. Huntrineron. 

[ It seems to us that People v. Bennett does precisely 
meet the case we spoke of in referring to it. The court 
said,in that case, that ‘‘it has been settled that the juries 
are not judges of the law, as well asthe facts, in crimi- 
nal cases, but that they must take the law from the 
court.” If this is so, and it clearly is in accordance 
with the decisions, it can make no possible difference 
whether the law, as given by the court, is favorable to 
the defendant or unfavorable. The authority which 
justifies a direction to acquit will, in a proper case, 
justify a direction to convict. It is simply a question 
of power and not as to the manner in which it may be 
exercised.—Ed. A. L. J.] 

— - -©>o 
LEGAL NEWS. 


The lawyers of Michigan propose forming a State 
bar association. 


Judge W. W. Farwell has been chosen chief justice 
of the circuit court of Cook county, Ill. 

The late Chief Justice Butler, of Connecticut, be- 
queathed his large and valuable law library to the bar 
of Fairfield county. 

Hon. J. R. Tucker has been elected professor of law 
in Washington and Lee University, Virginia, in place 
of Judge J. W. Brockenbrough, resigned. 

Governor Woodson, of Missouri, has appointed Hon. 
W. B. Napton to fill, until the meeting of the legisla- 
ture, the vacancy on the bench of the supreme court of 
that State, caused by the death of Judge Ewing. 

The funeral of Ex-Chancellor Zabriskie, of New 
Jersey, took place on the 7th inst., and was attended 
by a large concourse of persons. On the same day the 
bar association of Hudson county, N. J., held a meet- 
ing and adopted appropriate resolutions of respect to 
the memory of the deceased jurist. 

The governor, State officers, together with prominent 
members of the bar of the State of North Carolina, 
have signed a recommendation to the president for the 
appointment of Hon. R. W. Pierson, of the supreme 
court of North Carolina, to the vacant chief justice- 
ship of the United States. 

The Pennsylvania constitutional convention has 
adopted an article which provides that the judicial 
power of the State shall be vested in a supreme court, 
in courts of common pleas, in courts of oyer and ter- 
miner and general jail delivery, in orphans’ courts, in 
justices of the peace, and in such other courts as the 
legislature may from time to time establish. The 
supreme court is to consist of seven elected judges, who 
will hold office for twenty-one years, but not be eligi- 
ble to re-election. 

—- me 


In connection with the mention of Senator Corklin’s 
name for the chief justiceship, a correspondent says, 
that he never had but one case before the United 
States supreme court, and that, being ignorant of 
the precise mode of getting the case before the court 
and under way, he applied to the clerk for infor- 
mation. The Hon. Mat. Carpenter, ot Wisconsin, 
overhearing his questions, abruptly inquired: ‘‘ Conk- 
lin, why don’t you get a lawyer to take charge of the 
case.”’ 
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CHIEF JUSTICE TANEY. 
A SKETOH AND A ORITICISM, 


_ “BY ISAAC EDWARDS, ESQ. 


(Read before the Albany Institute, January 7, 1873.) 

The-recent publication of a memoir of Chief Justice 
Taney naturally attracts attention. I do not propose 
a review of that work. My purpose is rather to 
draw attention to the true features and characteristics 
of a distinguished man, in a candid and truth-loving 
spirit. 

There: are some characters, in history, apparently 
condemned by destiny to fight in a lost cause. The 
stars in their courses: fight against them. The Em- 
peror Julian, nicknamed the apostate (and rechrist- 
ened ‘the apostle by an erudite Lord Chief Justice 
of England), is a conspicuous representative of the 
ill-starred company ; a unique figure in history, with 
genius and virtues that qualify him to shine as the 
ruler of an empire, he stands condemned and stained 
by an epithet of infamy, because he strove to restore 
the fading glories of pagan Rome, and entered into 
controversy with a new and subtle power, which had 
the promise of the future, and was already growing 
into the empire of mind. He could conquer the apen 
enemies of Rome, but he could not extinguish’ the 
Christian faith. With all his power and enthusiasm 
for the old pagan faith, he could not bring back the 
worship of Jupiter and Minerva. All that battle, 
therefore, with infinite skill and pious fraud and 
smoking altars, was delivered in a lost cause. 

Roger Brooke Taney was born on the 17th of 
March, 1777, in Calvert county, Maryland. He was 
the third child and second son in 4 family of seven 
children. His ancestors were among the early emi- 
grants to that State ; Roman Catholics seeking refuge 
from the severe penal laws of England. His father, 
Michael Taney, was educated in the Jesuits’ college 
at St. Omers; he returned home and was married to 
Monica Brooke, daughter of a neighboring planter or 
farmer, a little while before the commencement of 
the American Revolution. The Brookes were an 
English family, of the same faith, and among the 
early emigrants to the Catholic colony of Lord Balti- 
more; they appear to have settled first on the banks 
of the Patuxent, and were a family of a large estate 
in lands. The mother of the future chief justice was 
avery pious woman, of excellent judgment, and great 
gentleness. Her influence upon the character of her 
son appears to have been deep and lasting; it shows 
itself long afterward, in the wish expressed by him, 
that he might at last be buried by her side near the 
little Catholic church in Frederick city. 








His father owned a good landed estate, and slaves. 
Though not rich, his property was sufficient to enable 
him to live comfortably and educate‘his children. He 
loved the amusements of the country, and he was 
fond of fox hunting; a sport in which the circum- 
stances of the country enabled him to indulge with 
great freedom. 

The son was prepared for college, mainly, by the 
aid of private tutors; he entered Dickinson college 
at Carlisle, in Pennsylvania, in 1792, a little more 
than fifteen years of age, and graduated three years 
after. He returned home but twice during his col- 
lege course, walking on both occasions from Carlisle 
to Baltimore, about eighty miles. From his own 
account of his college life, his studies were prose- 
cuted with reasonable diligence. Dr. Nesbit, the 
president of the college, a. Scotch Presbyterian, ap- 
pears to have been a favorite with the class; under 
him our student was trained in Ethics, Logic, Meta- 
physics and Criticism, He was a close student, of an 
active habit, and, as he tells us, read much not pre- 
scribed in the college course. His standing in col- 
lege may be inferred from the fact that, though much 
younger than many in his class, he was elected to the 
second honor, ina class of about twenty-five. 

The winter after he left college was spent at home, 
chiefly in the amusement of hunting. In the spring 
it was necessary for him to enter upon a new course 
of life. It was his father’s plan to give his landed 
estate to the eldest son, and throw the rest of his 
children upon their own resources; thus working out 
in his own family the good and evil flowing from the 
English law of primogeniture. 

In the spring, after an idle winter, he commenced 
the study of law at Annapolis, in the office of Jere- 
miah Townley Chace, then one of the judges of the 
General Court of Maryland, a court of general juris- 
diction, which held four sessions a year for the trial 
of causes; two at Annapolis with a jury summoned 
from the western shore, and two at Easton, with a 
jury summoned from the eastern shore. Annapolis, 
being the chief center of population and commerce, 
was naturally the place where the most important 
litigation was carried on, and where eminent lawyers 
and judges either resided or attended court. _ It was 
therefore considered the place of all others in the 
State where a man should study law. His mode of 
study here is noteworthy. It isan admonition worth 
remembering. He says himself: ‘I associated only 
with the students, and studied closely. I have, for 
weeks together, read law twelve hours in the twenty- 
four. But Iam convinced that this was mistaken 
diligence, and that I should have profited more, if I 
had read law four or five hours, ahd spent some 
more hours in thinking it over, and considering the 
principles it established, and the cases to which it 
might be applied.” With an ordinary man the mode 
of reading pursued by him ends in a dismal swamp, 
in much vague knowledge, without any clear appre- 
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hension of principles. On the other hand, following 
the plan he recommends, and studying the law dis- 
tributively, in its application to subjects and transac- 
tions as they arise in the ordinary course of life, as a 
system of principles founded in reason and justice 
and public policy, even an ordinary man may get on 
with some success. The question is interesting. 
How can a man grasp and appropriate the reason and 
spirit of the law? A verbal answer may be easily 
given: it can be done by drawing largely upon the 
fountains of the law, by deep insight into the nature 
and wants of man, as an individual and as a member 
of society; and by an earnest inquisition into the 
intent and purpose of the law. It can be done as 
Kent did it, and Marshall and Mansfield; it requires 
experience, the wisdom of practical knowledge; it is 
gained through all the powers of the mind, preémi- 
nently through the moral sense. 

Mr. Taney was admitted to practice in the spring 
of 1799, after a clerkship of three years. He was 
now twenty-two years of age, ambitious of distinc- 
tion, full of courage and high hopes. He had wit- 
nessed the professional efforts of many distinguished 
lawyers, Luther Martin, William Pinkney and several 
others, who held almost equal rank with them, and 
he aspired to a like eminence. And yet we find him, 
on his own confession, so oppressed with a species of 
morbid sensibility that he could not rise to address a 
jury or an audience with calmness and self possession. 
This quality, this susceptibility to the influences that 
converge upon the advocate in his highest efforts at 
the bar, is worthy of note; he was never able to 
conquer it. Every address, every argument cost him 
an effort of his firm and resolute will. 

He was tall and slender, and his health was infirm 
from his earliest years; in his later years, his frame 
became very much attenuated. 

Soon’after his admission to the bar, he was chosen 
from Calvert county, a member of the House of 
Delegates, the popular branch in the legislature of 
Maryland. He was elected as a federalist, and served 
with credit in the session commencing in November, 
1799. He was a candidate for re-election the next 
year, and failed on account of the decisive change 
then occurring in the politics of the State. This de- 
feat was probably one of the most fortunate events 
in the course of his life. He now betook himself to 
the practice of law; choosing Frederick city as the 
field of his labors, because it seemed to offer better 
opportunities to a young man than a larger city like 
Baltimore. His choice was a wise one; it gave him 
a pleasant home in a beautiful valley, in the midst of 
a prosperous community; it gave him opportunities 
for study and a fair share of business; it brought 
him into close and intimate relations with the whole 
body of the people; and this in turn gave to him the 
strength which every wise-hearted man derives from 
the conscionsness that he is working in his measure 
for the common welfare. He was not indifferent to 





his own interests; but diligent aud studious. 

a practice here of about five years, like a sensible 
man as he was, he married him a wife, Anne Phebe 
Charlton Key, a sister of the author of the “Star 
Spangled Banner,” of a family residing in the imme- 
diate neighborhood on a plantation, owning slaves, 
without forgetting the nature of the African or his 
interests. Let me say here, lest I forget it, that Mr, 
Taney inherited slaves as property, and manumitted 
them. This marriage was a happy one; it was ce- 
mented by a genuine affection to the end of life, and it 
was embellished through more than forty years by a 
beautiful courtesy, in spite of the fact that the hus- 
band was a devoted catholic, and the wife a devout 
protestant. 

Mr. Taney rose steadily in his profession, and was 
employed in many important causes. He acted as 
counsel for Gen. Wilkinson, tried before a military 
court at Frederick, in 1811; the general being, at 
the time, under a cloud in consequence of the pa 
he played in connection with Aaron Burr. The 
charges were not sustained, and his sword was re- 
stored to the accused, rather against the public judg- 
ment. Some time after this (in March, 1819), we 
find him engaged in the defense of Martin Gruber, a 
Methodist minister from Pennsylvania, indicted for 
attempting to incite an insurrection among the slaves, 
In the course of his sermon this minister had used 
these words: “Bunt are there not slaves in our 
country? Do not sweat and blood and tears say 
there are? The yoice of my brother’s blood crieth; 
is it not a reproach to a man to hold articles of lib- 
erty and independence in one hand and a bloody 
whip in the other, while a negro stands and trembles 
before him, with his back cut and bleeding? 

“We Pennsylvanians think it strange, and it 
seems curious to read the prints or newspapers from 
some States and find — For sale, a plantation, a house 
and lot, horses, cows, sheep and hogs ; also a number of 
negroes — men, women and children, some very valuable 
ones ; also a pew in such and such achurch. In this 
inhuman traffic and cruel trade, the most tender ties 
are torn asunder, the nearest connections broken.” 

The counsel’s conduct of the defense was manly 
and noble. He did not attempt to take back the 
words of his client; he could not do that; for they 
had been bravely spoken, in the open light of day, to 
alarge and mixed audience; he therefore justified 
them, before ajury of slaveholders. He maintained 
the right of his client to entertain and to express his 
convictions freely, on all moral and religious ques- 
tions; he went further, he more than justified the 
words charged in the indictment. He spoke “ with 
abhorrence of those reptiles who live by trading in 
human flesh, and enrich themselves by tearing the 
husband from the wife, the infant from the bosom of 
the mother.” “A hard necessity,” said he, “ compels 
us to endure the evil of slavery for atime. It was 
imposed upon us by another nation while we were 
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yet in a state of colonial vassalage. It cannot be 
easily or suddenly removed, yet, while it continues, 
it is a blot on our national character; and every real 
lover of freedom confidently hopes that it will be 
effectually, though it must be gradually, wiped away, 
and earnestly looks for the means by which this nec- 
essary object may be best attained.” The jury, after 
being out only a few minutes, returned with a ver- 
dict of not guilty. A report of the trial was at once 


published, with a letter from Mr. Gruber, in which 
he says: “I hope, while I keep my senses, I shall 
consider involuntary, perpetual slavery, miserable in- 
justice; a system of robbery and theft.” 

Mr. Taney stood high in the public estimation; he 
was a popular man, trusted and confided in by the 


people. The purity of his life, and the integrity 
with which he discharged his duties as a citizen, and 
as a lawyer, were never called in question. He was 
regarded as a true representative or leader of opinion ; 
he was twice put in nomination as the candidate of 
the federal party during his residence at Frederick ; 
once for the house of delegates, and once for congress. 
Though defeated on both occasions, his allegiance to 
his party remained unchanged; he stood by his 
opinions in the day of adversity like an honest man. 
He remained a federalist until the war of 1812 had 
gone on for some time; and until the leaders of that 
party in the Eastern States had, by opposing the war 
during its progress, begun to cripple the government. 
The attack upon Washington and Fort Henry had 
aroused deep feeling in that part of the country. His 
party began to divide; some opposing the war 
utterly, as in the beginning, and some supporting the 
government in its prosecution. Naturally and justly, 
as we think, he held it to be the duty of the citizen 
to support the country against the enemy, without 
stopping to discuss the wisdom of the acts leading 
to the war. He interpreted his duty correctly in the 
light of public law; for by that law as declared by 
the highest court of our State, in the days of Kent 
and Spencer, every man is a party to the acts of his 
government. This may appear theoretical; it cer- 
tainly raises a question of morals, precisely the same 
question as that raised by Decatur’s famous toast — 
“My country, right or wrong.” The opposite view, 
my country only when it is right according to my 
theory, leads to anarchy and national humiliation; it 
denies the. unity of the Republic, and it repudiates 
the just authority of government. 

Just at the close of the war (in 1816), Mr. Taney 
was elected by common consent a member of the 
senate of Maryland; and served out his term of five 
years with great advantage to the State, and appa- 
rently with much satisfaction to himself. His biog- 
rapher tells us, he was not fond of public life, and 
did not much value or seek after political honors. 
Without this assurance and judging solely from the 
facts of his life, we should have inferred exactly the 





contrary. Nevertheless, we must admit that these 
facts are consistent with a higher love for his profes- 
sion, and that he rose steadily to the highest position 
at the bar in his native State. He had become a 
supporter of General Jackson for the presidency, and 
he was in 1827 appointed attorney-general of Mary- 
land. This appointment was made by Gov. Kent, a 
warm supporter of the administration of Mr. Adams; 
it conferred upon him considerable power and in- 
fluence; and it imposed upon him a heavy burden of 
hard work, work which he performed with ability 
and unflagging industry. 

When the cabinet of General Jackson broke up, in 
1831, some two years after his inauguration and 
under rather singular circumstances and influences, 
Mr. Taney was appointed attorney-general of the 
United States, and thus came into association and 
friendly relations with one of the most remarkable 
men ever chosen to the presidency. Without going 
into particulars, it is clear that his appointment was 
suggested and brought about through the influence 
of his friends; and that he afterward won the confi- 
dence of Jackson. Martin Van Buren did the same 
thing. And yet these two men, of about equal 
powers and with some points of resemblance, were 
utterly unlike each other in the real substratum of 
character, and they were both utterly unlike the old 
hero of New Orleans, whose inflexible will appears 
everywhere as the chief element, the main strength 
of his nature. 

Every one knows the steps of Taney’s advance- 
ment; how President Jackson waged war on the 
United States bank; how the bank used its means, 
its peculiar weapons of offense without scruple or 
conscience; how the president resolved on the remo- 
val of the United States deposits to the State banks ; 
how his secretary of the treasury, William J. Duane, 
refused to make the order to that effect; how Jack- 
son removed him at once and appointed Taney in his 
stead; how the latter immediately made the order, 
appointing certain State banks as the depositories of 
the public fund; how this act was justified in the 
president’s message to congress, and criticised by that 
body; how the appointment of the new secretary of 
the treasury was sent to the senate for confirmation, 
and instantly rejected by that body; and how Mr. 
Taney thereupon resigned the office and went home 
to Baltimore, a political martyr, as Mr. Van Buren 
came home from England. 

Early in 1835, a vacancy happening on the bench 
of the United States Supreme Court, the president at 
once nominated Mr. Taney for the place, and the 
nomination was “ indefinitely postponed.” The war 
of parties went on; the great Chief Justice Marshall 
died in the summer, and the president, in December, 
nominated Roger B. Taney to fill his place. The 
majority in the senate had passed over to the side of 
the administration, and in March, 1836, the nomina- 
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tion was confirmed. The boy that had walked home 
from college, eighty miles'in two days, was now 
chief. justice.of the United States. 

We have had a good many presidents; only a few 
chief justices. John Jay, an honored name in the 
history of New York, held the office till 1794, when 
he was sent minister to England. 

John Rutledge, of South Carolina, was then 
appointed, and held the office one term ; his appoint- 
ment was not confirmed. 

Oliver Ellsworth, of Connecticut, succeeded, and 
held the office till 99, when he was sent minister to 
France; as Jay had been sent to England. In Janu- 
ary, 1801, John Marshall, of Virginia, was nominated 
to the: office, and unanimously confirmed. ‘It is 
worthy of notice that these four men were federal- 
ists, that they were not men of extreme opinions, but 
men of large experience and great natural capacity. 
The fifth in the line was educated in the same school 
of politics. -Not until the great rebellion had been 
well nigh conquered, not until 1864, was that high 
office filled bya man, Salmon P. Chase, educated in 
the political faith of Thomas Jefferson. 

For many years Chief Justice Taney administered 
the law, and discharged the duties of his office, with 
great satisfaction to the country. It was thought by 
some that he showed a leaning toward the doctrine 
of State rights, a tendency to limit the powers of the 


general government to the strict letter of the consti- 


tution. He certainly showed no disposition to en- 
large the jurisdiction of that great court over which 
he presided ; an excellent virtue this, in the judge of 
a court constituted like that; the more excellent be- 
cause. it involves a voluntary restraint upon the 
natural ambition and love of. power incident to men 
and courts in all ages, and because a love of power 
indulged in this branch of the government must work 
harm in the action of the others, and so destroy the 
equilibrium of the whole. To appreciate the obliga- 
tions of his office, a judge of this court must be a 
statesman, he must comprehend the relation in which 
the States stand to each other, and to the Union; 
and he must also, in the administration of justice be- 
tween man and man, mingle or interpret the rules of 
law with good sense and sound reason. 

I ‘shall not dwell upon, or even enumerate the 
important public questions that came before the court 
while Judge Taney held a seat upon the bench. They 
were met as they arose, with candor and fairness. 

But, there is one novel case, of no sort of public 
interest, tried before him at the circuit in Balti- 
more, which I must mention. It involved a ques- 
tion of copyright. Reed of Boston had copy- 
righted the air to the song known as the Old Arm 
Chair ; and as the piece was popular, Carusi, of Bal- 
timore, adapted the words to a similar air, and was 
selling the song in this, its new form; and the action 
was brought by Reed for an infringement of his copy- 
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right. The question for trial was one of fact, vi 
whether the defendant’s new air was really a ne 
and original composition, or a mere evasive imitation 
of the old one. It was a question relating to the 
fine art of music, and it could only be determined by 
experts. So witness after witness was called on the 
question, and their testimony, like that of their fel 
lows everywhere, was not very harmonious; finally 
the plaintiff’s counsel proposed that Mr. John Cole, 
professional singer, should be sworn and required 
sing the two songs to the jury, so that they migh 
judge whether the two airs were similar or not 
After a long debate the motion was agreed to by the 
court, and Mr. Cole, under oath, proceeded to sing to 
the judge and jury: 

“T love it, I love it, and who shall dare 

To chide me for loving that old arm chair!” 

After hearing both songs, the jury, solid men o 
Baltimore, were unable to distinguish between the 
two, and therefore gave their verdict for the plaintiff. 
We see no fault to find with the ruling; the plaintif 
was only allowed to read the two compositions to the 
jury, and-surely it was their business to decide on 
this question of fact. 

The chief justice possessed many elements of great- 
ness; a mind of singular grasp and subtle discrimina- 
tion. He had been distinguished at the bar for his 
rare capacity as a special pleader. He was equally 
distinguished on the bench for his readiness and 
facility in dealing with questions of form and prac- 
tice, presented in cases coming up from so many dif- 
ferent States. His intelligence and _ intellectual 
activity were of a high order; and he was a wise 
man, after his type of character. He was a good 
presiding officer; his opinions were well considered, 
and written in the clear judicial style, becoming 4 
high court of justice. He was a man of pure life, 
the desires and pursuits of his mind were not cor- 
rupted by that reasonable alloy of ambition which 
entered into the pure gold of his character. Through 
all the earlier years of his administration, he bore 
himself calmly in his high office, with dignity and 
discretion. He had gained the confidence of the 
country; he was respected and ‘trusted as a capable 
and worthy administrator of justice and law. 

Without much personal or affirmative power, he 
possessed the influence accruing to him from his high 
position, and an immense power as a check on the 
action of congress. It may be that, as he advanced 
in years, his pride was flattered by the unassailable 
position he held, and by the exercise of such high 
prerogatives. One does not like to assert an ungra- 
cious thing; but we must all admit that, had this 
been the truth, it would have been only natural. 

It was his fortune to come upon a great duty, in 
the ordinary course of judicial administration. Oddly 
enough it came in the form of a civil suit for an as- 
sault. The action was brought in the United States 
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Circuit Court by Dred Scott, a resident of Missouri, 
against. John F. A. Sandford, of New York, for the 
act of arresting and imprisoning the plaintiff and his 
wife, and their two children, Eliza and Lizzie, one of 
them seven, and the other fourteen years of age. 
The defendant interposed a plea to. the jurisdiction of 
the court, on the ground that. Scott was not a citizen 
of Missouri, but a negro whose ancestors were 
brought into the country and sold as.slayes. Scott 
admitted the facts alleged against his ancestors, by.a 
demurrer; and the court held that these facts were 
not sufficient to call fora dismissal of the suit. The 
defendant then pleaded to the merits of the action, 
and averred that. Scott and his family were his slaves, 
his lawful property. 

The answer of Scott presented his claim to freedom 
on these grounds: that in 1834, he was the slave of 
Dr. Emerson, a surgeon, in the army, and was taken 
by him first to the military post of Rock Island, in 
Illinois, a free State, and from there to Fort Snelling 
on the west bank of the Mississippi river, in the ter- 
ritory of upper Louisiana, north of thirty-six degrees 
and thirty minutes of north latitude, where he re- 
mained two years, and where he was married to his 
wife, who had also been taken there as the slave of a 
major in the army; their oldest child being born on 
the river, north of Missouri, and the younger after 
they were brought back into the State of Missouri. 
On these facts a verdict was rendered affirming the 
defendant’s right to Scott and family, as his slaves. 

This was the celebrated case that came up before 
the supreme court at Washington for review. A 
cause more important in its bearings or more simple 
in form ‘never came up for decision before this august 
tribunal. The real parties plaintiff were four million 
strong, and the real defendants numbered about sixty 
thousand. On the side of the plaintiffs, was the silent 
divine sense of justice; on that of the defendants 
there was law, capable of being wielded either in 
favor of. freedom or slavery. 

The indictment and trial of the seven bishops 
played an important part in English history; the re- 
coil againstythe government, created by the verdict 
of the jury, developed an opinion, born of mingled 
reason and passion, which at length drove James the 
Second from the throne. It was a government 
prosecution, and it brought in a new line of kings. 

The decision in the Dred Scott case was foreshad- 
owed in the inaugural message of President Bu- 
chanan ; it was hailed by him as the voice of author- 
ity that was to settle forever the vexed question of 
slavery or freedom in the territories of the Union. 

Let us recall the situation: ever since the Missouri 
compromise of 1820, for more than a generation, 
slavery had been prohibited in the territories of the 
Union, by a law of congress, north of thirty-six de- 
grees and thirty minutes. By a mad act of folly and 
ambition, this statute, whose validity was. not. pre- 
viously questioned, was repealed in 1854, when the 





centiodion of Teme oma aresiern were oan. 
The repeal re-opened a great debate, and) brought: in 


a fierce conflict; a debate on the meritg.and rights of _. . 


slavery throughout the Union, -and;a conflict.on the 
territory of Kansas to secure the organization, of, the 
new State. This controversy: was. going on with 
great heat and passion when; this remarkable cause 
was heard, and when Mr. Buchanan. was sworn into 
office. 

It was not a Getitions case, he fate were: real ;. but 
the question as to. the jurisdiction. of;the United 
States Circuit Court was argued.in St,.Louis.in April, 
1854, while the question of the repeal of the Missouri : 
compromise was pending before congress.) :» 

On review the..cause. was-twice, argued, . It was- 
capable af being decided. on.the .grotind, that the 
courts of the United States had no: jurisdiction; or 
on the ground that the laws.of: Missouri, from: which 
State the appeal came, were controlling and conclu-' 
sive. But because one of the parties plaintiff was 
born above the line of 36° 30’ it:seemed:to give the 
opportunity to discuss. and: decide on:the validity of 
the act of congress prohibiting slavery north:of: that 
line, and consequently upon ‘the right: to 7-_ slaves 
in all the territories of the Union: « 

The court had no sympatliy with the exisdated pins 
ple. A majority of the judges'came forward,:béyond 
the issues presented, to uphold and maintain: the in- 
stitution in. its utmost -rigor. . They decided first’ on 
the question of jurisdiction, ‘that.a negro man ‘could 
not be a citizen, and therefore .could not bring a suit 
in the United States Circuit Court:against the ‘citizen: 
of another State; that he, could not be treated:as: a: 
citizen because he was regarded by the framers. of the 
constitution as having no rights,’ and-no’lot-or; partin 
the body of the people; not,even 'so good’ a status:as 
a private corporation; a mere creature’of.the law:has; | 
and’second, that while :congress may °organize ‘and 
make all needful rules ‘and laws: for the government 
of a territory, it could not ‘exclude slavery or legally 


-establish the famous Missouri compromise -of 1820; 


and that the people of a territory were equally with- 
out power to act upon the subject, because the 
constitution carried or recognized'the institution as 
already existing.in all the territories.’ From such a - 
skillful combination of negative conclusions, with one 
daring affirmative, the inference’ was easy that Scott 
could not. acquire his ‘freedom by being taken’ into 
the territory north of the historic line of 36° 30’ and 
that his oldest child born above that line was never- 
theless a slave.* 





* Chief Justice Taney, Md., leading opinion. e 

Wayne, Ga., agreeing with him. ‘s 

Greer, Pa., agreeing with him and with Nelson; prima 
facie jurisdiction. 

Daniels, Va., agreeing with him. 

Campbell, Ala., agreeing with him (does not touch ques- 
tion of jurisdiction). 

Catron, Tenn., agreeing with him, on other grounds; as- 
serts power of congress on other subjects. 
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We do not question the personal integrity or good 
faith of these judges. Without being aware of it, 
they were being carrried forward on a mighty cur- 
rent of opinion ; in truth, as in theory, they delivered 
an impersonal opinion ; they declared the law as they 
had been trained and educated to apprehend it. The 
dissenting judges did the same thing; coming to an 
exactly opposite conclusion. Perhaps no decision 
ever pronounced in America shows more clearly the 
animus or what Montesqieu calls the spirit of the 
law; meaning thereby the natural drift and purpose 
of the law-creating mind in a State or nation. 

It is now only sixteen years since the decision was 
pronounced; and it stands there in the nineteenth 
volume of Howard's Reports as obsolete and dead as 
the slave code of Rome; the record of it has been 
blotted out with the blood of a civil war, and on its 
page has been written the new law of equal rights 
for all men. 

There are two considerations bearing upon the 
decision which perhaps ought not to be overlooked ; 
one relates to citizenship, and the other to the merits 
and defects of a written, and therefore inflexible 
constitution. From the earliest times the term 
citizen has carried with it the notion of privilege. 
During its early history, the citizens of Rome consti- 
tuted a real aristocracy. Following out the law of 
her development, the rights of citizenship were at 
length extended to the body of the people, to other 
communities and even to distant towns and cities. 
We find the word conveying a similar sense in mod- 
ern times. It flashes out in the first French revolu- 
tion, a name of such potential charm that it ends, 
after a while, in a citizen king. No one stops to in- 
quire precisely what rights belong to him as a citizen. 
Weall assume without debate, we have been educated 
up to this point, that whoever has the right to vote 
and own the soil he cultivates, is a citizen; and yet 
we all know that a woman and a child is compassed 
about with the rights of citizenship. 

The consequences flowing from a written constitu- 
tion meet us every day. They assume the features 
of sharply defined statute law; and so we often find 
a great question of public and State policy hinge 
upon the interpretation of a single word or phrase. 
The court is under oath, sworn to uphold the consti- 
tution; it is not free to seek out the path of reason; 
it must go by the written law. Under an unwritten 
constitution, like that of England, the courts, and 





Nelson, N. Y., agreeing with him, hardly touches the 
power of congress, goes upon the laws of Mo., and question 
of jurisdiction. 

McLean, O., dissents totally. 

Curtis, Mass., dissents totally. 

Conclusion : ‘* That it appears by the record that the plain- 
tiff is not a citizen of Missouri, and that the circuit court of 
the United States for that reason had no jurisdiction in the 
cause and could give no judgment in it. Judgment for 
that reason reversed, with a direction that the suit be dis- 
missed for want of jurisdiction.” 





every branch of the government, have much greater 
freedom ; reason, guided by precedent, plays a more 
important role; the constitution is not amended by a 
positive act, it is developed, like the common law, by 
the inspiring reason which gives form and character 
to every growing people. 

The memoir of the chief justice is written, as its 
author tells us, to vindicate the chief against the 
unjust aspersions, hatred and calumny, which were 
provoked by this celebrated decision. It reproduces 
the opinion, and aims at a reversal of the public 
judgment; unwisely, as we think, it attempts to jus- 
tify the uncalled for decision of a bare majority of the 
court, denying to congress the right of affirmative 
legislation over a territory, on one subject only. The 
fame of the chief justice is secure, if it be left to the 
main current and tenor of his life ; it is not so secure 
when it is made to hinge on the correctness of a 
judgment hardly supported by the strict letter of the 
law, with an adverse action upon a disfranchised race. 

The chief justice had presided over the court now 
more than twenty years, and he was in the eightieth 
year of his age when the opinion was pronounced. 
It is scarcely fair to his memory, to seize upon the 
decision as a just criterion of his merits as a magis- 
trate. It may show, it certainly does show, great 
intellectual vigor. 

It is claimed in his defense, and the remark is often 
made, that he did not express it as his personal 
opinion that “a negro has no rights which a white 
man is bound to respect.” And this claim is literally 
true; he attributes this opinion to the people and age 
in which the constitution was framed: the apology 
is nevertheless one of verbal criticism, rather than 
one of substance; because, as we understand the 
subject, it is the opinion then pronounced by the 
court which was relied upon to infuse that opinion 
into the constitution. A plain man cannot find the 
sentiment in the words of that great document; and 
if he deal candidly with the history of those times, 
he will be slow, he will hesitate to impute to its 
framers an opinion so iniquitous and so at war with 
historic truth. = 

We have here a peculiar phase of character. This 
eminent man refused to own a slave, and yet gave 
the weight of his office and juridical skill to 
strengthen an evil heritage. Full of clemency to- 
ward the individual, he almost created a common 
law to uphold the system. 

Let us, however, deal justly with his memory. He 
showed no bias of mind in his ordinary duties as a 
judge. He lived to the great age of eighty-seven, 
discharging the duties of his office with all fidelity. 
He lived in charity and good will toward men, and 
died at last without a stain upon his personal charac- 
ter. He saw the light before the battle of Saratoga 
had been fought, and, well stricken in years, he heard 
also the thunders of Gettysburg. 
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CURRENT TOPICS. 


Some of the Washington correspondents allege 
that the President has concluded to tender the office 
of Chief Justice to Senator Conkling, and the news- 
papers are discussing the matter in downright earnest, 
forgetting, or not knowing, that the Senator is ineli- 
gible. The sixth section of the first article of the 
constitution provides that “‘no senator or representa- 
tive shall, during the time for which he was elected, 
be appointed to any civil office under the authority 
of the United States, which shall have been created, 
or the emoluments whereof shall have been increased 
during such time.” As the “emoluments” of the 
office of chief justice were increased during the last 
session of congress, neither Mr. Conkling nor any one 
of his colleagues can be appointed to the supreme 
bench. The impression is at present widely enter- 
tained that Mr. Evarts will receive the appointment. 


The recent vote of the House of Commons upon the 
subject of arbitration and international law must have 
been a gratifying surprise, even to the promoters of 
an international peace congress. This vote was upon 
a motion that, in the opinion of the House, her Ma- 
jesty’s Government should communicate with foreign 
powers for the purpose of improving international 
law, and with the view of establishing arbitration as 
a permanent resort for the settlement of differences 
between nations, and the motion was carried, not- 
withstanding the strenuous opposition of Mr. Glad- 
stone. It certainly looks as though “the federation 
of the world” is not always to be an enthusiast’s 
dream, but that the time is approaching when it will 
be possible to assemble the great nations of the civil- 
ized world in convention for the purpose of establish- 
ing a consistent and authoritative system of interna- 
tional law. 


Since the Walworth trial the newspapers have been 
very industriously engaged in discussing the act of 
the last session, defining the degrees of murder, and, 
naturally enough, most of them find fault with it. 
The burden of all their objections to it is, that it 
practically does away with capital punishment, by 
providing that the intent to take life must be proved 
to have been “ deliberate and premeditated” in order 
to justify a verdict of murder in the first degree. As 
a specimen of the logic advanced by these Solons, 
we quote from the New York Times of Tuesday 
week: “If A takes B’s life, not by accident, he 
should be visited with the severest punishment known 
to the law. That was the change which most people 
desired to see carried out. They did not want to 
have it laid down that unless you proved that A 
intended to kill B, he should only be found guilty of 
murder in the second degree.” This sort of stuff 
will, of course, have its weight with the masses, but 
one cannot help wondering how the editor of an 





influential paper could possibly lapse into such sheer 
nonsense. It seems difficult to believe that any intel- 
ligent person who at all understands the matter, can 
doubt that the new murder law, interpreted as it was 
in the Walworth case, is an additional safeguard to 
society. There seems to be little room to doubt that 
had Walworth been tried under the old law he 
would have been convicted of no graver offense than 
manslaughter in the third degree. The difficulty expe- 
rienced in the last few years in inducing juries to con- 
vict of crimes punishable by death, is alone a suffi- 
cient justification for the new law. 


The last annual report of the committee on Civil 
Service Expenditures shows that the gross yearly ex- 
penses of the judicialsystem in England is £1,407,000, 
and the cost above fees received, £599,000; and in Scot- 
land £125,000, or, after deducting receipts, £63,000. 
The last appropriation for the courts in this State were 
as follows: For the court of appeals and commission 
of appeals, $142,000; for the supreme court, $250,- 
600 —in all $392,600. This does not include the 
county courts nor courts of cities, which would at 
least double the aggregate. 


The English judicature bill appears to have 
reached a crisis. It seems to have been all along 
pretty generally conceded that more equity judges 
were needed than were provided for in the bill, and 
the attorney-general, in his speech on the second 
reading in the Commons, declared that the govern- 
ment did not mean to haggle about money, but would 
consent to an increase of the judges if it appeared to 
be necessary. Now, however, the government seems 
to have taken a “back track,” by proposing an 
amendment which diminishes the numerical strength 
of the court instead of increasing it. The present 
judicial establishment, so far as judges of first in- 
stance are concerned, is eighteen common-law judges, 
four chancery judges, one divorce judge and one ad- 
miralty judge—in all twenty-four. The bill, as it 
now stands, proposes to reduce this number to 
twenty-two. The government now proposes to re- 
duce this number by striking out one judge. The 
Saturday Review alleges that if the government per- 
sists in its course it will prove fatal to the hope of 
legislation on the matter during the present session. 

—— — -¢>o—-_— 

In Commonwealth v. Whitcomb, 107 Mass. 486, it 
was decided that under a statute providing that who- 
ever “ designedly by a false pretense, * * and with 
intent to defraud, obtain from another person any 
property,” shall be punished. An indictment will lie 
against one falsely pretending to be a minister, and 
who has thereby obtained money as acharity. A con- 
trary doctrine was held in People v. Clough, 17 Wend. 
351, but only because the preamble to the statute was 
thought to refer only to trade and credit. 
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In Laughlin v. The Chicago & Northwestern Rail- 
way Co.,.28 Wis. 204, was decided a novel point in 
the law. of carriers, viz.: That where goods shipped in 
parcel pass through the hands of successive carriers, 
and when delivered to the consignee the parcel is 
found to have been opened, and some of the goods 
stolen, the jury may presume, in the absence of evi- 
dence to the contrary, that the loss happened through 
the fault of the last carrier. This decision is based 
mainly on the theory that the condition of a thing 
once proved is presumed to continue until the con- 
trary is shown. The only ease cited, bearing directly 
on the point, was Smith v. The N. ¥. C. R. R. Co., 
43 Barb, 225, and the court remarked that it knew of 
no other case. The case of Smith v. The N. Y. C. 
R. R. Co. was affirmed in the court of appeals in 
1869, but the case was not reported. The decision 
was substantially in conformity with that in the Wis- 
consin case. 


In Binney v. Annan, 107 Mass. 94, the inventor of 
a machine agreed with a mechanic that the latter 
should perfect it, procure a patent for it, and assign 
the patent tohim.° The mechanic procured the patent, 
but refused to assign it. It was held that the State 
court had jurisdiction in equity to compel the assign- 
ment. ‘A similar question was decided in Middlebrook 
v. Broadbent, 47 N. Y. 443, which was an action on a 


bond conditional upon the validity of a patent. It 
was contended that the federal courts had sole juris- 
diction, but the court in an elaborate opinion: held 
otherwise. 


———- ope -- --— 


ASSIGNMENT OF CHOSES IN ACTION. 


It is a well-known rule that the assignee of a chose 
in action takes subject to all the equities to which it is 
liable in the hands of the assignor. For this rule it 
will be sufficient to refer to such cases as Mangles v. 
Diwon, 3 H. L. Cas. 702, and Graham v. Johnson, 17 W. 
R. 810, L. R., 8 Eq. 36. To this rule, however, there are 
exceptions, and it is our present purpose to discuss the 
principal cases in which the strict rule has been modi- 
fied in equity, and in which it has been held that, where, 
from the nature or terms of the contract between the 
parties, it appears that it must have been intended 
that assignments free from equities should be allowed, 
there tlie assignee is entitled to hold free from equities 
which would have attached as against the assignor. 

The case which is commonly cited as the leading 
case on the subject, and as antagonistic to the inter- 
ests of the assignee, is Atheneum Life Assurance So- 
ciety v. Pooley, 7 W. R. 167, 3 De G. & J. 294. In that 
case debentures under the common seal of a joint-stock 
company, the issue of which by the directors to the 
first holder was a fraud upon the company, found their 
way in the ordinary course of business into the hands 
of a bona fide purchaser for value without notice of the 
fraud, and he was registered by and received interest 
from thecompany. It was nevertheless held that the 
purchaser, being only the purchaser of a chose in action 
not assignable at law, took subject to the equities attach- 
ing as between the company and the person to whom the 





debenture was 
been overruled, although it may be doubted whether 
it can stand with some of the more recent cases to 


which we shall haye occasion to refer. Considerable , 


doubt was thrown upon its authority by Vice-Chancel- 
lor Malins in the most recent. case upon the subject, 
Re South Essex Estuary Company, Carey’s claim; and 
we are, at any rate, fairly entitled to draw attention 
to the contract which it presents to some more recent 


decisions, as an example of the gradual evolution of a . 


new doctrine. But, however this may be, of the fol- 
lowing there can be no question, that, although in the 
absence of any thing more than a mere assignment, the 


assigiee will take subject to the equities subsisting be- ' 


tween the original parties to the contract, there is 
nothing to prevent a debtor from contracting an obli- 
gation with hig creditor that he will not avail himself 
of such equities as against the assignee of the creditor. 
This was the nature of the decision in In re Agra and 
Masterman’s Bank, Ex parte Asiatic Banking Corpora- 
tion, 15 W. R. 414, L. R., 2 Ch. 391. There the ques- 
tion arose upon a letter of credit given by Agra and 
Masterman’s Bank, and containing a promise to ac- 
cept bills drawn upon the bank, the particulars of 
which were to be indorsed, by parties negotiating bills 
under it, on the back of the letter of credit; and it 
was held that, whatever might be the effect of the con- 
tract at law, in equity the holders of bills negotiated 
under it were entitled (L. R., 2. Ch. 397), as assignees of 
the original contract, to hold free from equities attach- 
ing as between the original parties. But the principle 
is set more clearly in relief in Re Blakely Ordnance 


Company, Ex parte New Zealand Banking Corporation, - 


16 W. BR. 533, L. R., 3 Ch. 154. In that case an antece- 
dent contract was entered into between a promoter 
and Messrs. Blakely & Dent, whereby the latter agreed 
to sell their business to a company, when formed, part 
of the pufchase-money to be paid in debentures of the 
company payable to bearer, an agreement which was 
adopted by the articles and carried into effect by de- 
bentures being given under the seal of the company, 
covenanting for payment to Blakely & Dent, “ their 
executors, administrators, or assigns, or to the bearer 
hereof.”” That a deed or bond might covenant for 
payment to bearer, and that the bearer could sue upon 
it at law in his own name, was held to be a proposition 
which could not be supported. But it was held that 
the effect of the whole transaction was that the com- 
pany could not set up against the bearers equities to 
the benefit of which they would under other circum- 
stances have been entitled. They had contracted not 
to avail themselves of. such equities, and could not 
subsequently be heard to advance them in their own 
favor. Re General Estates Company, Ex parte City 
Bank, 16 W. R. 919, L. R., 3 Ch. 758, is a similar case, 
in which the instrument — as to which there was some 
question whether it was not in fact a promissory note, 
although called on its face a ‘‘debenture ’’ — was, in 
form, an undertaking ‘‘to pay to the order of A. B.”’ 
Lord Justice Wood there said: ‘*‘ Where there is a dis- 
tinct promise held out by a company, informing all 
the world that they will pay to the order of the person 
named, it is not competent for that company after- 
ward to set up equities of their own, and say, that be- 
cause the person who makes the order is indebted to 
them they will not pay.’’ Higgs v. Northern Assam 
Tea Company, 17 W. R. 1125, L. R.,4 Ex. 387, is 
another case, and one of additional interest as having 
been decided at common law on a special case, in 





issued...This case has never . 
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which debentures payable to A B, “* his executors, ad- 
ministrators, or assigns,’’ were held. to be, in the hands 
of assignees who had been treated by the company as 
proprietors, free from a right of set-off, which would 
have attached as between the company and the 
assignor. Adding to these, two cases in the South 
Essex Estuary and Reclamation Company — namely, 
Ex parte Chorley, 19 W. R. 430, L. R., 11 Eq. 157, and 
Carey’s claim, in which the official liquidator was not 
allowed to call in question, in the hands of purchasers 
for value without notice, the validity of Lloyd’s Bonds, 
which might have been invalid in the hands of the 
person to whom they were issued —we are left with 
the one case of Re Imperial Land Company of Mar- 
seilles, Ex parte Colborne and Strawbridge, 19 W. R. 
223, L..R., 11 Eq. 478, in which the principles of all the 


former decisions will be found very fully considered.: 


In the last-mentioned case the instruments were de- 
scribed on their face as debenture bonds, were stamped 
as bonds, but were expressed to be that the company 
“bind themselves and .their: successors to pay to the 
bearer.”” It was there held that the instruments 
were promissory notes, or, at any rate, negotiable in- 


struments, and that holders for. value without notice: 


of equities were entitled to prove free from equities. 

The decision of Lord Cairns in Re Natal Investment 
Company, 16 W. R. 637, L. R., 3 Ch. 345, when com- 
pared with the cases above referred to, is, no doubt, 
not free from difficulty. Vice-Chancellor Malins, in- 
deed, in Ex parte Colborne and Strawbridge, went so 
far as to say that he was unable to see how that decis- 
ion could be reconciled with Ex parte New Zealand 
Banking Corporation and Ex parte City Bank. In Re 
Natal Investment Company, the debentures were made 
payable.to “A, or to his executors, administrators, or 
transferees, or to the holder for the time being of this 
debenture bond.” His lordship held the word 
“transferees”’ to be equivalent to assigns; and. the 
further words, ‘‘to the holder for the time being,’ to 
add nothing to the legal effect of the bond, beyond 
this — that, to save the trouble and expense of assign- 
ments by deed, the company would recognize. the 
holder as being in as good a position as if hg had be- 
come assign by deed. Of this case it may be well to 
notice that it was not a case of set-off, but a case of 
failure of consideration for the debenture assigned. 
On this ground it is distinguishable from both of the 
cases referred to. The case must probably be taken to 
have been decided on its own particular facts, and, at 
any rate, we have the authority of Lord Hatherley in 
Re General. Estates Company, Ex parte City Bank, for 
saying that he did not overrule the other cases, — 
Solicitors’ Journal. 





BANKRUPTCY LAW. 
NOTES OF RECENT DECISIONS. 
ASSIGNEE — DUTIES OF. 

It isthe duty of an assignee to disclose to the credi- 
tors, upon inquiry, and where it appears they are 
ignorant thereof, the main facts known to him rela- 
ting to the condition and assets of the bankrupt estate. 
Where he knows there is a large sum of money on 
deposit in a bank, belonging to the estate,. against 
which the bank claimed, and were purchasing set-offs, 
it is his imperative duty to state these facts to credi- 
tors inquiring concerning the value of their claims. 
It is not a sufficient excuse that he could not give 
definite estimates as to what the estate would pay, or 


‘Truptey. 





that he says he did not initend to mislead any one. He 
is presumed to intend the necessary consequendés of 
his. own acts, and the suppression of : the existence 
of this large deposit must: mislead: .creditors: and 
affect their action. Nor isa sufficient answer or excuso 
that the books of the bankrupt could be examined by 
the creditors, The assignee ‘should also make, in 
season, the reports. prescribed by the ‘rules. in’ bank- 
Where an assignee has failed in properly 
informing creditors in regard to-their rightsiand the 
value of the assets, and the information has been sup- 
pressed in the interest of one class of: creditors, it is 
the duty of the court to remove him. Ona revisory 
petition to the. circuit court, the proper'practice is to 
direct the district court to remove the assignee and to 
appoint some other competent person in his place. In 
re Perkins, U. 8. C. C. Ill.,.8 N. Bs R. 56: 
PRACTICE. 

1. To the rule to show cause why the debtor ‘should 
not be adjudged bankrupt, respondent appeared on the 
return day and filed a general demurrer to the petition. 


MT he argument of the demurrer was postponed a few 


days, by consent, and, after argument, was overruled 
as frivolous. Debtor then asked leave to file a general 
denial and demand for trial by jury. (Form 61.) 

Held; the respondent having elected to demur on the’ 
return day, has waived the right given him under sec- 
tion 41, to file a general denial and demand a jury 
trial. It:is discretionary with the court, on overrul- 
ing the demurrer, to thereupon adjudge the debtor a 
bankrupt or to allow him to answer over on terms: In 
this ease respondent’s demand for trial by jury was 
refused, but he was allowed to file a general denial 
referable instanta to the register to take proof. In re 
A. Benham, Sup. Ct. Utah, 8N. B. R, 94. 

2. The application for review given by the first para- 
graph of the second section of the act extends to that 
elass of cases.wherein the district court, by section 1, 
is given jurisdiction to. issue summary orders, and to 
proceedings of that court in the ordinary proceedings 
in bankruptcy, or upon petition thereiu, where special 
aid and relief is sought in any matter embraced in 
that jurisdiction. In re Casey, U.S.C. C. Vt., 8 N. B. 
R. 71. 

8, The precise form in which this application is to be 
made is not regulated by statute. The practice of this 
couyt is, the party desiring. such review must present 
to this court a petition setting forth: 1. Somuch of the 
proceédings in the district court as is necessary to show 
the order complained of, the main facts upon which it 





‘was based, or the evidence, where. the facts are in dis- 


pute. , 2. Pointing out specifically the supposed error or 
errors, and asking a review and reversal or modification 
of the order complained of... A. general allegation of 
error jnan order, without saying specifically in what the 
error consists, has, been repeatedly held insufficient, 
and will be disregarded. Ib. 

4. There. is no specific limitation, of time within 
which a review of- summary proceedings may be 
sought. Such review may be applied for at any time 
before the supposed erroneous order. is carried into 
execution. An order in a suit in equity for the fore- 
closure of mortgages. as follows: ‘‘ That,a decree of 
foreclosure be made in favor of A on mortgages num- 
ber one and three, and in favor of B,on mortgage 
number two, and that the case be referred to the clerk 
of said court to ascertain the sums due on'said mort- 
gages respectively,’’ is only an inlerlocutory order; and 
therefore cannot be appealed from. Ib. 
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5. The circuit court will only entertain an appeal 
under the eighth section of the act, in suits in equity, 
from final decrees and not from interlocutory orders 
not settling all the rights in controversy. Ib. 

6. A notice of appeal cannot be considered as proper 
process under paragraph one, section 2, for revising 
summary proceedings of the district court under sec- 
tion 1. Ib. 

7. A notice of appeal does not per se bring before the 
circuit court the proceedings in the district court or 
any part of them. Query, If it is even sufficient to 
warrant the circuit court in making any order to have 
the proceedings in the district court certified to the 
circuit court. Possibly where a party had honestly mis- 
taken his remedy, and there would be otherwise a 
failure of justice, the circuit court might give sufficient 
effect to the notice of appeal to allow a proper petition 
for review to be filed nunc pro tunc as an amendment 
thereto. Ib. 

SALE — FRAUD. 

The bankrupt law does not recognize every sale of 
property made by a person in embarrassed or failing 
circumstances as necessarily a fraud on the act, but 
only such transfers made for a fraudulent object. 
Hence a debtor who is unable to command ready 
money to meet his obligations as they fall due is not 
forbidden by the said act from making a fair dispo- 
sition of his property in order to accomplish this 
object. Tiffany, Trustee, v. Lucas, U. 8. Sup. Ct., 8 
N. B. R. 49. 


we 
ae 





DIGEST OF RECENT AMERICAN DECISIONS.* 


SUPREME COURT OF WISCONSIN. 


AGENCY. 

It seems that where a husband absconds, with an 
intention not to return, his wife would have authority 
to sell and dispose of his property for the necessary 
support of herself or his family, and the law would 
likewise presume that she was authorized to care for 
and preserve the property, and to do such acts and 
make such contracts, as might be necessary for that 
purpose, and probably also, in most cases, to carry on 
his ordinary business; but apart from this, he would 
retain the dominion and right of disposition of his 
own property. Butts v. Newton, 632. 


BILLS AND NOTES. 


1. In case of a note payable to order, indorsement, 
as well as delivery, before maturity, is necessary to cut 
off equities existing between the maker and payee 
before the delivery. Beard v. Dedolph et al., 136. 

2. But the bona fide holder of such note by delivery 
only is protected against every thing subsequent to such 
delivery, especially if the note be afterward indorsed 
to him; such indorsement being held to relate back to 
the time of delivery as to any equity outside of the 
note itself. Ib. 

3. A note to which the maker’s signature has been 
procured by false representations as to the character 
of the paper itself, he being ignorant of its true char- 
acter, and having no intention to sign such paper, and 
being guilty of no negligence in doing so, is void even 
in the hands of a holder for value, before maturity and 
without notice. Walker v. Ebert, 194. 

4. In an action on a negotiable promissory note by 


* From 29 Wisconsin Reports. 





one who claims as such holder, where that defense is 
properly set up in the answer, the defendant should be 
permitted to show that at the time he signed the note he 
was unable to read or write the English lauguage, in 
which it was written, and that it was then represented 
to him, and he believed it to be a contract of an 
entirely different character, and that he never deliv- 
ered the instrument to any one. Ib. 

5. In such a case, the defendant, never having 
intended to sign such an instrument, must be regarded, 
at least in the absence of evidence of negligence on 
his part, as never having executed it. Ib. 


CORPORATION. 

A corporation may suspend or expel a member for a 
breach of his corporate duty, such a violation of any 
reasonable rule or even by-law of the corporation, 
though its charter grants the power of suspension or 
expulsion only in general terms, or does not expressly 
grant such power at all. Dickenson v. The Chamber 
of Commerce, etc., 45. 

DIVORCE. 

In divorce suits, the court has plenary power over 
the whole subject of alimony and allowance, both 
before and after judgment rendered; and it may 
reserve its adjudication as to the amount of permanent 
alimony until after the judgment of divorce, and, in 
the mean time, may order the payment of temporary 
alimony or suit money. Williams v. Williams, 517. 

EXPRESS COMPANY. 

Where a package is delivered toan express company 
directed to “A, care of B,’’ a delivery to B at the 
proper place discharges the company’s liability. lav. 
American M. U. Express Co., 611. 


MUNICIPAL CORPORATION. 


The legislature may authorize a town or other muni- 
cipality to levy taxes therein, for public purposes not 
strictly of a municipal character, but from which the 
public have received or will receive some direct advan- 
tage; or where the tax is to be expended in defraying 
the expenses of the government, or in promoting the 
peace, good order and welfare of society, or in paying 
claims founded upon natural justice and equity, or 
upon gratitude for public services or expenditures, or 
in discharging the obligations of charity and humanity. 
State ex rel. McCurdy v. Tappan, Town Clerk, 664. 


NEGLIGENCE. 

1. The fact that plaintiff, at the time he suffered 
injuries to his person or property from the negligence 
of defendant, was doing some unlawful act, will not 
prevent a recovery, unless the act was of such a charac- 
ter as would naturally tend to produce the injury. 
Sutton v. The Town of Wawwatosa, 21. 

2. Thus, the fact that plaintiff was driving his cattle 
to market on Sunday, in violation of the statute, when 
they were injured by the breaking down of a defective 
bridge, which the defendant town was bound to main- 
tain, would not prevent a recovery upon due proof of 
defendant’s negligence in constructing and maintain- 
ing such bridge. Ib. 

3. The owner of a warehouse adjoining a railway 
track, and of goods stored therein, is bound, as against 
the railway company, only ‘“‘to use what would be 
ordinary care and prudence under the circumstances, 
to avoid injury” to such warehouse and goods by fire 
from the locomotives on the road. Ward et al. v. The 
Mil. & St. Paw R. R. Co., 144. 
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4. Inan action for such injury, brought by such own- 
ers against the railway company, it was error to 
instruct the jury that plaintiffs gould not recover unless 
their warehouse was “‘in such condition as very pru- 
dent and cautious men would generally keep their own 
property in under like circumstances.’’ Ib. 

5. What constitutes ordinary care in respect to prop- 
erty depends upon the value, character and situation 
of the property in question; the question in each case 
being, what care would usually be exercised by men 
of ordinary prudence, in respect to property of the 
same kind, and similarly situated. Ib. 

STAMPS. 

The burden is onthe party who disputes the validity 
of an instrument, on the ground that it was not 
stamped at the time of its delivery, to show that the 
stamp was omitted with intent to evade the revenue laws. 
Rheinstrom v. Cone, 26 Wis. 163, adhered to; and John 
v. The State, 23 id. 504, modified. Grant v. Conn. Mut. 
Life Ins. Co., 125. 

——- eo ——_ 


COMMISSION OF APPEALS ABSTRACT. 
AGREEMENT — LICENSE. 


1. Defendant gave to T. & T. a license to explore and 
test his lands, and in case they found or became satis- 
fied that there was oil therein, and elected before a 
specified time to take, agreed to convey to them or 
whomsoever they should direct. They did not exam- 
ine or make an election, but assigned the contract. 
Plaintiff, as assignee thereof, claimed the right to elect, 
and asked specific performance. 

Held, that prior to an election, T. & T. had no inter- 
est in the lands. That the right of election was per- 
sonal, and could not be transferred, and that, therefore, 
plaintiff ’s election did not satisfy the contract, or give 
aright of action. Mindenhall v. Klinck. Opinion by 
Earl, C. 

2. A mere license is personal to the licensee, and is 
not assignable. So, also, a right of election to take 
title to lands, uncoupled with a vested interest 
therein, cannot be claimed or exercised by an as- 
signee. Ib. 


COMMON CARRIERS — ABANDONMENT — PRACTICE. 


1. Where a disaster happens to a cargo in conse- 
quence of a peril or accident, not within the excep- 
tions in the bill of lading, a mere acceptance of the 
goods by the owner at the place of disaster or an inter- 
mediate port, will not preclude him from his remedy. 
It must appear that the acceptance was intended as a 
discharge of the vessel and her owner from any further 
responsibility. The case of The Propeller Mohawk, 8 
Wall. 153, distinguished. To establish the settlement 
of alarge and unquestionable claim for a small sum, 
the evidence should be clear and satisfactory. Home 
Ins. Co. v. Western Transportation Co. Opinion by 
Earl, C. 

2. A plaintiff upon appeal must stand by the theory 
of his case, as presented by his complaint, and upon 
the trial. Accordingly, held, that where plaintiff sued 
and claimed upon the trial as assignee, he could not 
upon appeal assert a claim other than that given by the 
assignment. Ib. 

COMMON CARRIER. 


1. Plaintiff delivered to defendant a trunk, to trans- 
port from Baltimore to New York. Defendant gave a 





receipt, containing a statement among other things, 
that as part of the consideration of the contract, it was 
agreed that the holder in case of loss should not 
demand beyond the sum of $50, at which the article 
forwarded was thereby valued, unless otherwise ex- 
pressed. 

Held, that by accepting the receipt and omitting to 
have a different value expressed, plaintiff assented to 
the valuation, at $50, and to a limitation of his claim 


' to that sum, in case of loss. An express company is a 


common carrier, and it may limit its common- 
law liability by express contract. Blossom v. Dodd, 
43 N. Y. 264, distinguished ; Belger v. Dinsmore, Presi- 
dent, etc., Adams Ex. Co. Opinion by Lott, Ch. C. 

2. The legal presumption is, in the absence of fraud, 
concealment or improper practice, that stipulations 
limiting its common-law liability, contained in a receipt 
given by such company for freight, were known and 
assented to by the party receiving it. Ib. 


CONTRACT. 


Action to recover commissions claimed to have been 
earned by plaintiffs, as ship-brokers, in chartering a 
vessel for defendant. The latter, after failing to char- 
ter his vessel to the United States government, 
employed plaintiffs, who were related to one of the 
government agents, to effect a charter, which was 
accomplished by them. 

Held, that plaintiffs’ relationship, and the probable 
influence they could exert in consequence, did not 
forbid their employment, or render the contract 
illegal. Southard et al. v. Boyd. Opinion by Earl, C. 


INSURANCE. 


1. A condition ina policy of insurance, that no insur- 
ance, whether original or continued, shall be considered 
as binding until the actual payment of the premium, 
may be waived by the company or its authorized agent, 
and this waiver may be shown by direct proof that 
credit was given, or may be inferred from circum- 
stances. Bodine v. Exchange Fire Ins. Co. Opinion 
by Earl, C. 

2. An insurance agent can employ a clerk, and 
authorize him to contract for risks, to deliver policies 
and renewals, to collect premiums and to give credits 
therefor, and the act of the clerk in such cases is the 
act of the agent, and binds the company. Ib. 


MARRIED WOMEN — LEASE — ESTOPPEL. 


1. Action upon a written warranty for rent, undera 
paroldemise. The defense is, that plaintiff was a miar- 
ried woman; that the demised premises were not her 
separate estate; and that she had no legal capacity to 
make the demise sued upon. 

Held, that where a married woman leases lands, 
whether for money paid from her separate estate or 
upon credit, to the extent of her interest therein, the 
lands become her separate estate, and she can let them 
or enter into any contract in reference to them, the 
same as if she werea femme sole. Prevot v. Lawrence. 
Opinions by Earl & Gray, CC. . 

2. A lessee, who by virtue of the letting remains in 
possession during the term of the lease, and who is not 
disturbed in any manner therein, is estopped from 
cenying the lessor’s title although he did not obtain 
possession originally from such lessor. Ib. 

8. In order to claim the benefit of the estoppel in a 
suit for the rent, itis not necessary to allege in the 
complaint, that the lessee occupied under the lease. 
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It is sufficient to set out the lease, and if the lessee 
answers, denying the title, it is conclusively established 
by showing use and occupation. Ib. 


PROMISSORY NOTE — NOTICE OF PROTEST. 


1. Defendant indorsed a promissory note, made pay- 


able at a bank in the city of Rochester, where she 
resided, and had resided for ten years prior to the 
indorsement, and six months before the note fell due 


she removed to New York city. Plaintiff’s agent 


made various inquiries shortly before the maturity of 
the note, among others, of a relative of defendant, 
and was informed she still resided in Rochester. When 
the note was left at the bank, for collection, the teller 
was informed that all the parties lived in Rochester, 
and he so advised the notary, who protested the note. 
No inquiry was made in Rochester upon the day the 
note matured. Notice of protest was mailed to defend- 
ant, addressed to her at Rochester. 

Held, that within the meaning of the act of 1857, 
Rochester was the city where, ‘‘ from the best informa- 
tion obtained by diligent inquiry,’ defendant was 
reputed to reside; that the service was sufficient, and 
defendant properly charged. Requav. Collins. Opin- 
ion by Earl, C. 

2. That the diligence required to charge defendant 
was no greater than that required by the common law, 
in a case where the place of payment differs from the 
place of residence. Ib. 


REAL ESTATE BROKER. 


1. To entitle a real estate broker to compensation for 
services in selling a piece of property, it is sufficient 
that the sale is effected through his agency as its pro- 
curing cause; and if his communications with the 
purchaser are the means of bringing him and the 
owner together, and the sale results in consequence, 
the compensation is earned, although the broker does 
not negotiate and is not present at the sale. Lloyd et al. 
v. Matthews. Opinion by Lott, Ch. C. 

2. It is not necessary that the purchaser be made 
known to the owner as the broker’s customer, if he is 
so, in fact. The owner is entitled to know that the 
broker has been instrumental in sending the purchaser, 
but when advised by the latter that he has received 
information of the purpose to sell and the price, if is 
the owner’s duty to inquire whence the information was 
derived. Ib. 

3. Where the owner has placed his property in the 
hands of two or more brokers to sell, notice to one of 


a change of purpose does not affect the other, nor is 


the latter chargeable with notice, because of acts of 
the owner in improving the property inconsistent 
with a design to sell, and his agency is not thereby 
revoked. Ib. 

_ STREET —.NUISANCE, 


1. An unauthorized excavation in.a street of a city, 
for the benefit of adjoining premises, is a nuisance, and 
all persons who continue or in any way become respon- 
sible for it, are liable to any person who is injured 
thereby, irrespective of any question of negligence. 
Irvine v. Wood et al... Opinion by Earl, C. 

2. If the excavation is by license of competent 
authority, the one making itis bound to do it in a 
careful manner, and to see that it is properly and care- 
fully covered, so as to make-the street as safe for pass- 
age as before; and a liability attaches to whomsoever 
subsequently continues and uses it in an improper or 


= 





unsafe condition. Notice of a defect, which could be 
discovered by proper examination, is not necessary in 
order to fix this liability. Tb. 

8. Accordingly held, that where a coal hole had been 
excavated in the sidewalk of a city, and not properly 
covered, which’ coal hole was used by a lessee of the 
premises, for the benefit of which it was excavated, 
‘and in Consequence of the defective covering, & passer- 
by fell through and was injured, that the lessee was 
liable jointly with the lessor for the injuries result- 


ing. Ib. 
UNITED STATES KEVENUE LAW — EVIDENCE.” 


1. Under the provisions of the act of congress of 
June 30, 1864 (13 U. 8. Stat. at Large, 270, § 97), which 
provides, that every person who shall have made a 
contract prior to the passage of the act, for the delivery 
of manufactured articles, is authorized to add to 
the contract price any duty subsequently imposed, 
and to sue for, and recover the same, a person 
contracting to manufacture and deliver certain ma- 
chinery, upon which after the making and before the 
delivery an increased tax or duty is imposed, is author- 
ized to add the amount of the increase to the contract 
price, and can sue for and recover the same, with- 
out having himself paid it. Babbitt v. Young. Opin- 
ion by Gray, C. 

2. A party to a written contract who contracts in his 
own name, with nothing in the contract to indicate 
that he is acting for another, will not be permitted to 
prove by parol that he was in fact, to the knowledge 
of the other party, acting as agent simply. Ib, 


VENDOR AND VENDEE — INSURANCE — PARTIES — 
PRACTICE. 


1. Defendants contracted to purchase of plaintiffs 
a quantity of barley in store, and to be delivered at 
Lodi, Seneca county. On the refusal of the former to 
take and pay forthe same, they were notified by the 
latter that the grain would be sold on their account, 
and they would be held responsible for the difference 
between the contract price and the avails of the sale. 
Plaintiffs made every effort to sell at Lodi, but finding 
the market dull, they shipped the grain to New York, 
where they sold it for the best price they could get. 
In an action to recover the loss, 

Held, that the place of sale was not of necessity 
restricted tothe place where the vendees had con- 
tracted to receive the property ; that the vendors were 
authorized to exercise a reasonable discretion as to the 
place of sale, and to exercise it in a reasonable time, 
and that whether this discretion was properly exercised 
and in good faith, were questions of fact for the jury. 

Also held, that the vendors had the right to insure 
the property, and charge the premium to the vendees. 


| It is not necessary in such a case that the sale be made 


in the name of the vendee, if in fact’ it is made 
for him. Lewis et al. v. Greider et al. Opinion by 
Gray, C. 

2. An agreement, by which one employed to pur- 
chase grain is to receive for his services one-half the 
profits realized, does. not constitute him a partner, so 
as ‘to make him a necessary party plaintiff in an action 
brought by his employer upon a contract, in reference 
to the grain so purchased. Ib. 

8. An appeal from a judgment of a general term 
does not bring up for review an order denying a 
motion for a re-argument, made subsequent to the 
judgment. Ib. 
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GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT —APRIL TERM. 
DRAWEE—PAYEE. 

Action 9n an order in favor of the plaintiffs drawn 
by one S. on the defendants for $100. Defendants had 
funds of S. to that amount at the time, and the order 
was drawn by agreement between defendant. and S. 
Defendants refused payment. Judgment for defend- 
ant. 

Held, that an order upon a particular fund or upon 
particular money in the hands of the drawee not 
otherwise appropriated, with notice of such order, and 
particularly upon its presentment to the drawee for 
payment, is an equitable assignment of the money of 
the drawer in the hands of the drawee to the amount 
of the order. More particularly is this so when the 
order was drawn by agreement with the defendant. 
Lewis v. Berry. Opinion by Smith, J. 

ELECTION — CONTRACT OF COUNTY COMMITTEE. 


The defendants were members of the republican 
county committee of Erie county. Said committee in 
1866 entered into a contract in and by which it was 
provided ‘‘that plaintiff, in consideration of $1,750, 
would act as agent for said committee until one week 
after the State election; that he would makea full and 
accurate list of reliable men in every district in said 
county to whom documents may be sent, or with 
whom the said committee may correspond, and who 
may be relied on to perfect local organizations, to attend 
the polls and get out voters; that he (plaintiff) shall 
also keep a record of his doings and a list of such names, 
and perform such other duties as the said committee 
may direct, and that he was to pay his own expenses. 
It was also made plaintiff’s duty to try to make the 
party friends in every election district pay the expenses 
in that district,’ etc., etc. Plaintiff performed the 
duties and brings this action for the amount fixed in 
the contract. On trial plaintiff was nonsuited. 

Held, that for all services performed under said con- 
tract not in contravention of the statute, plaintiff is 
entitled to recover. The statute forbids ‘ the contri- 
bution of. money for any purpose intended to promote 
the election of any particular person or ticket.” 

Held, that before there can be a violation of this 
statute there must be a ticket or candidate in the field. 
2d. That plaintiff was also entitled to recover for such 
duties as he performed after the nomination of candi- 
dates as were provided for by the contract and not for- 
bidden by the statute. 3d. That it was not a violation 
of the statute for plaintiff to keep a record of his do- 
ings, to make a list of suitable men to whom docu- 
ments might be sent, and with whom the committee 
could correspond, and who might be relied on toe per- 
fect local organization. 
under that provision of the contract which provided 
“that the plaintiff-should eudeavor in every election 
district to make the party friends in each district bear 
the expense necessary to carry said election,” were in 
violation of the statute, and plaintiff could not recover. 


5th. That although plaintiff’s contract was in terms 


with the committee, only the defendants who voted 
for the giving of such contract and who afterward rati- 
fied or agreed to it are liable. That the termination 
of their terms of office did not relieve them from lia- 
bility. On the next trial it will be proper to submit 
to the jury the question whether it was not the inten- 


4th. That services performed | 





tion of the parties to evade the statute by enabling 
plaintiff to get pay for services that were wholly illegal, 
and should the jury so find, it will be for the court to 
determine what the effect will be on plaintiff's right 
to recover. A new trial peat Siger.v. Daniels. 
Opinion by Mullin, P. J. 

EVIDENCE — CONTRIBUTORY NEGLIGENCE. 

1. This action was brought to recover damages for 
negligent killing of a little girl, seven years of age, by 
defendant’s employees. On the trial plaintiff gave evi- 
dence, tending to prove that the train could only be 
seen for about 200 feet from the place of the accident; 
and that the train was moving at the rate of 25 miles 
per hour. Plaintiff then offered to prove “ that there 
was in use on most railroads a patent brake, and that 
it was not used on defendant’s train, that caused the 
death.’’ The court told plaintiff’s counsel ‘that if 
defendant in its defense should give evidence as to 
distances and speed of train, so as to make use of the 
brake material, he would allow the plaintiff to recall 
the witness.’’ Defendant did subsequently give evi- 
dence as to distance and speed of train; differing 
materially from that given by the plaintiff. Plaintiff 
then offered to prove that, with the patent brake then in 
use on most railroads, the train in question, running 
at the rate of eight miles per hour, could have been 
stopped before it reached the place of the accident. 
The evidence was rejected. 

Held, that the fair construction of the language of 
the court in its request to plaintiff’s counsel to post- 
pone the evidence as to use, etc., of the patent brake, 
was that plaintiff might go into the whole subject, and 
not that he might recall a single witness. The rejec- 
tion of the evidence must be held to be on the ground 
that it was immaterial, and so considering it the rejec- 
tion of the evidence was erroneous. Judgment re- 
versed on the ground of the rejection of the evidence 
as to the use of patent brakes. Costello v. The S. B. 
& N.Y. R. R. Co. Opinion by Mullin, P. J. 

2. That itis the duty of a railroad company to use 
upon its road all improvements in machinery, etc., in 
the construction of.cars, etc., commonly used, and it 
is negligence if they do not use them, for which they 
are liable to a person injured if the improvement 
would have contributed in any appreciable degree to 
prevent the injury*Ib. 

3. That the charge of the judge, that a child, sui 
juris is bound to exercise the same care and caution 
in approaching a railroad track as an adult, was errone- 
ous. Ib. aa 
EVIDENCE — ADMISSION OF AGENT. 

1. In 1869 defendant purchased of plaintiff a farm, 
and took a contract therefor. By the terms of the con- 
tract, $500 were to be paid dcwn, and $500 in Novem- 
ber, 1870, and balance. in six years. Previous to the 
execution of this contract, plaintiff and defendant 
had entered into a contract in writing, ‘in and by 
which plaintiff had agreed to loan defendant $3,000, to 
be invested in real estate by defendant, and defend- 
ant was to give a mortgage back on property so pur- 
chased as security. When the payment of $500 came 
due, in Noyember, 1870, on the land contract, ‘defend- 
ant refused to pay unless plaintiff, in pursuatice of the 
contract to loan, would loan defendant the $500. and 
take a mortgage back. Plaintiff refused to loan the 
money, on the ground that, the contract to loan had 
been rescinded by the execution of the land contract. 
This action was brought to recover the posséssion of 
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the property, and on the trial plaintiff gave evidence, 
tending to prove by the admissions of defendant’s 
husband, who was her agent in the purchase of the 
land, that the agreement to loan was rescinded by the 
land contract, as the parties understood. The admis- 
sions were after the contracts were made. The referee 
found for plaintiff. 

Held, that the admissions of an agent are inadmissi- 
ble against the principal, unless made when he is per- 
forming some act for his principal, and in reference to 
the thing done. Judgment reversed. Gutchess v. 
Gutchess. Opinion by Mullin, P. J. 

2. That what a witness may understand from his 
knowledge of the facts and statements made to him is 
inadmissible. It was his province to state what was 
said or done, from which he derived his understand- 
ing, and it was for the referee to say what was intended 
by the parties. Ib. 

INSURANCE, 

Action on policy of insurance. Judgment for plain- 
tiff. Plaintiff held a mortgage upon real estate and 
procured a policy of insurance to be issued thereon in 
the name of the mortgagor, with the provision that 
the loss, if any, should be paid to plaintiff. Subse- 
quently plaintiff foreclosed his mortgage and acquired 
title to the premises. He then applied to the agent 
of the insurance company, stating his ownership, to 
have said policy stand the same as before the transfer 
of title. The agent consented and agreed to make the 
proper entry on the books. 

Held, that the policy was, in legal effect, assigned to 
the plaintiff at the time it was issued. If the policy 
expired at the time of the sale the assent of the insurer 
constituted a new contract and was equivalent to the 
issue of a new policy to plaintiff. Judgment affirmed. 
Pratt v. N. Y. Central Ins. Co. Opinion by Smith, J. 

LANDLORD AND TENANT. 

Defendant was tenant of plaintiff at a certain rent 
per month. Plaintiff, desiring to remove the house to 
another lot, told defendant and defendant agreed to 
remain while it was being moved and pay rent. After 
this defendant removed from the,house and refused 
to pay rent, on the ground that the building was un- 
tenantable. Plaintiff brings this action for the rent 
from the time of the hiring to the commencement of 
the action. There was a judgmenffor plaintiff. 

Held, that defendant, knowing that the house was to 
be removed, and having agreed to stay and pay rent, 
was boundand could not afterward leave because the 
house was untenantable. Judgmentaffirmed. Ajhsle- 
cunse v. Krohn. Opinion by Mullin, P. J. 

.. LEASE— DAMAGES, 


Defendant, who resides at Richmond, Va., owns a 
store in Buffalo. Plaintiffs, desiring to lease said store, 
wrote defendant in reference to it, and after some cor- 
respondence, defendant finally wrote plaintiffs that they 
could havea lease of said store for five years for $1,000 
per year, if the security plaintiffs offered was satisfactory 
Defendant offered one Kasson as security. The defend- 
ant understood the name of the surety to be Kannon, 
and upon inquiry decided not to accept the surety and 
wrote plaintiffs, and then gave a lease to other parties. 
This action is for damages for breach of agreement to 
give alease. On the trial plaintiffs were nonsuited. 

Held, that there was no agreement to lease proved. 
That had defendant made an agreement by which he 
was bound to give a lease, on receiving satisfactory 
security; he could not arbitrarily refuse to accept se- 








curity proved to be sufficient. But until he was legally 

bound to accept such security he might at his pleasure 

refuse to accept any. Motion for a new trial refused. 

McGroth v. Brown. Opinion by Mullin, P. J. 
NEGLIGENCE — REFERENCE. 

1. Action to recover damages for injury sustained by 
explosion of defendant’s steamboat, defendant being 
acommon carrier. There was a latent defect in the 
boiler. The boiler was tested under laws of the United 
States, and allowed by the government inspector to 
carry twenty-five pounds of steam. The referee finds 
that at the time of the explosion the boiler was under 
twenty-seven pounds; that allowing this excess was 
negligence. 

Held, that the finding was correct. Carroll v. Staten 
Island R. R. Co. Opinion by Smith, J. 

2. On the settlement of the case before the referee, 
defendant’s counsel requested the referee to find in 
respect to a large number of questions of fact, referee 
refused and counsel excepted. 

Held, that there is no authority for taking exceptions 
at that time and in that manner, or inserting excep- 
tions not actually taken, the requests should have 
been made before the submission of the case, and then 
on refusal of the referee to find as required, excep- 
tions could have been taken, or counsel could, within 
the ten days allowed for excepting to the report, have 
applied to the court to have the case sent back to 
the referee. Ib. 

8. The explosion occurred on Sunday, and defendant 
claims that plaintiff was not traveling for any of the 
purposes allowed by the statute in reference to Sun- 
day. 

Held, that the action not being on an executory con- 
tract for labor, etc., but for the violation of a plain 
duty on the part of defendants as common carriers, and 
for defendants’ negligence, plaintiff had a right of 
action disconnected from the statute. Judgment for 
plaintiff affirmed. Ib. 

PAROL MORTGAGE— QUESTION FOR JURY. 


1. A parol mortgage, where the mortgagee is to have 
the possession of property, is valid. Bardwell v. Roberts. 
Opinion by Mullin, P. J. 

2. Plaintiff brings this action to recover the value of 
a pair of oxen, sold by one B. to defendant. It was 
proved on the trial of this cause that one B. purchased 
a pair of oxen, and that plaintiff joined in a note for 
the price. Evidence was also given by plaintiff tend- 
ing to prove that at the time of the purchase there was 
an agreement between B. and plaintiff that plaintiff 
should keep possession of the oxen until the note was 
paid. That in pursuance of this agreement plaintiff 
took the oxen to his house; that B. afterward took 
them away and sold them to defendant. Evidence 
was also given tending to show that defendant knew 
of the arrangement between plaintiff and B. The 
county judge refused to submit any question of fact to 
the jury, and directed a verdict for the defendant. 

Held, that the question of fact should have been 
submitted to the jury. Ib. 

PARTITION — COMMISSIONERS. 

Where, in proceedings to partition land, the commis- 
sioners determine that the portion set apart for the 
widow’s dower cannot be actually partitioned without 
injury to other parties, it is their duty to report their 
determination to the court, and the court may then 
order a sale of such portion, subject to the life estate 
of the widow. A determination by commissioners 
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that the portion set apart for dower shall be sold on 
the death of the widow is of no effect. This action of 
the commissioners left a portion of the land unparti- 
tioned, and this is not a case in which a partial parti- 
tion can be had. Commissioners have power to re- 
quire the payment of money by parties to equalize 
shares. But where, in the exercise of this power, the 
commissioners have imposed an unjust burden on any 
of the parties by requiring the payment of a sum be- 
yond the means of such party, the court should refuse 
to confirm such report. Order confirmation reversed. 
Post vy. Post. Opinion by Mullin, P. J. 
PARTNERSHIP. 


Defendants are partners, and were indebted to plain- 
tiffs. B., one of the partners, was also indebted to plain- 
tiffs on his individual account. To pay his private 
debt, B. gave the firm a note without the knowledge or 
consent of the other partners. The note was dis- 
counted at a bank by plaintiff, and when it came due 
was paid by defendants, and credited to said B. instead 
of the firm. Defendants claim that said note should 
have been credited to the firm instead of B., and set it 
up as a counter-claim. 

Held, that to make defendants liable on the note, 
they must have ratified the acts of B. in giving it for his 
own debt. That, although defendants knew of the 
existence of the note before it was paid, such informa- 
tion did not apprise them that it was given to pay 
B.’s debt in fraud of their rights. That defendants not 
being aware of the improper use made of the note, the 
payment was not a ratification of the act of B., or of 
the plaintiffs in crediting the note to B.; instead of 
defendants being indebted to plaintiffs, they had the 
right to suppose that the note was for a firm debt, and 
that it would be credited to them. Judgment reversed. 
Hayes v. Baxter. Opinion by Mullin, P. J. 

PRACTICE — DISCOVERY. 

In an order made for the discovery of books and 
papers, the following provision was inserted: “ For 
failure to comply with this order defendants shall be 
precluded from making any defense, and their answer 
shall be stricken out unless defendants should, immedi- 
ately, upon the expiration of the time allowed for 
making the discovery, apply to a justice of this court 
for an order to show cause why this order had not 
been complied with, and defendant’s attorney shall 
have his clients before the judge making the order for 
examination.’’ This order was afterward made abso- 
lute, and from the last order defendant appeals. 

Held, that although there is no authority in the Code 
for the rule of the supreme court, requiring the inser- 
tion of the above provision in the order fora discovery, 
the rule was confirmed and legalized by section 13 of 
chapter 400 of the Laws of 1870. 2. That, evenif the rule 
had been confirmed, the provision was entirely harm- 
less. 3. That as defendants procured the insertion in 
the order of the provision giving leave to apply to 
another judge for an order to show cause, they cannot 
complain of itnow. 4. On consent of counsel a motion 
may be made in any county in the State. Order 
affirmed. Rice v. Ehle. Opinion by Mullin, P. J. 
Talcott & Smith, JJ., concur in the result. 

—$_—_$< 

The lower branch of the Connecticut legislature 
passed a resolution continuing until next year the com- 
mittee appointed last year ona revision of statutes, 
and instructing them to embody this year’s laws in the 
revision. 





CORRESPONDENCE. 
THE CASE OF MISS ANTHONY. _ 

Mr. Editor: In the LAw JourRNAL of the 5th inst., 
you approve the course of Judge Hunt in refusing to 
submit Miss Anthony’s case to the jury and directing 
a verdict of “guilty.’”’ If one will recall to his mind 
some passages of our legal annals in England and 
America, he may not be surprised to find history re- 
peating itself, and judges usurping the functions of 
the jury, and even playing the part of the advocate; 
but it does seem wonderful to me that you, an unim- 
passioned spectator, a critic and guide to your brethren 
of the bar, should approve conduct in a judge unwar- 
ranted in law and subversive of justice. 

In directing a verdict against Miss Anthony, Judge 
Hunt did not content himself with instructing the 
jury as to the law, and allowing them to “find a ver- 
dict ;’’ but he directed them to find her guilty. It was 
his verdict, not theirs. If he had a right to do so, the 
law must give a remedy for a refusal on their part. Is 
there any? If the jury had acquitted in spite of the 
direction, could the judge have set aside the verdict 
and had “guilty’’ entered? If he could not, the claim 
is an absurdity. 

In Erskine’s day, the English courts tried the same 
game, except that they did not play it quite so far as 
Judge Hunt has. The Dean of St. Asaph’s was in- 
dicted for libel onthe government. Erskine defended 
and proved his client innocent; but Buller, J., in- 
structed the jury — not, as in the case we are consider- 
ing, to find the accused guilty, for that would have 
been too great a shock even for them; but —that they 
must find a verdict of guilty, if they were satisfied the 
defendant had published the alleged libel; and that 
they had no right to consider the question of intent. 
The jury found the prisoner ‘guilty of publishing 
only ;’’ and the court treated that as a verdict of 
“guilty.’’ Mr. Fox thereupon carried a bill through 
parliament which declared the law of England to be 
that juries in libel cases may find a verdict upon the 
whole issue. 

The decision in 49 N. Y. 137, cited by you, is not 
against my view. It holds—no more, no less— that 
if the prosecution fail to prove all the elements of 
guilt, the court should instruct the jury to acquit. 
This is in favor of liberty. In such case, a verdict of 
guilty would be set aside, but who can set aside a ver- 
dict of not guilty? The true line between the power 
of the court and of the jury is well stated in 8 Johns. 
515. 

You say the jury might have been trusted “ pro- 
vided there were ‘twelve honest, intelligent jurymen’ 
in the box, which might be fairly doubted.’’ The only 
reason for doubt, I can see, is the circumstances that 
they obeyed the court, and acquiesced in the verdict 
of guilty which they had not ‘ considered,’’ and which 
they, in fact, never ‘‘rendered.’’ While State judges 
make stump speeches to juries, and federal judges 
usurp their functions, we are not entitled to find much 
fault with them. They are quite as good as the judges. 

LAW REPORTING. 
Intron, N. Y., July 7, 1873. 

Dear Sir: Among your readers, who have been 
deeply interested in the developments relating to our 
present system of reporting judicial proceedings, is 
the subscriber. I trust the bar will continue to pre- 
sent their views on this subject and keep the matter 
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agitated until our solons (?) are forced to provide 

measures fo relieve us of this chaotic incubus of indi-' 

. gest law. ‘It is becoming so' that none but & modern ' 
Creesas' can furiish: ‘a'law ‘office with any thing ap- 
proaching "a. complete’ “library ; whereas, it is well 
known thafa lafge majority of the profession begin 
poor. Our present’ reporters seém bound 'to “ fill the 
world with words.” They are “accused by a thousand 
several’ tongues, and éach tongue brings in a séveral 
tale; and each’ tale condemns” them and their reports; 

' -@nd:still, not one of them “rises to explain.” Is there 
’ no system by which order, certainty, brevity, prompt- 

‘néss and econémy can ‘be secured in law reporting, 
and the profession rélievéed from'thé very opposite of 
all these as at present experienced? 

Have the present reporters a life-lease of the legisla- 
ture or judiciary committees? Cannot even the judi- 
cial decisions be furnished the profession without 
jobbery in high places? It occurs to me to be a very 
simple and feasible system to have a State reporter ap- 
poimted by law, located at the seat of government, to 
be paid an ample and independent salary and furnished 
with office, materials and clerks, with his duties clearly 
and definitely defined; thus securing a competent and 
responsible head, and enabling the profession to obtain 
the reports at cost. Then let the court in banc, at the 
time when a decision is rendered and adopted as the 
opinion of the court, determine (for who should know 
better than they?) whether such decision ought to be 
reported, and if so, indorse it ‘‘to be reported,” and 
the clerks of general terms and courts of appeal for- 
ward such indorsed decision, ora certified copy thereof, 
to the State reporter, who would report so much 
thereof and no more, as in the exercise of a sound dis- 
cretion he would deem necessary to give an intelligent 
resume of the law of the case. Would it be too much 
to ask this of the judges? They, a fortiori, are pre- 
sumed to know the law, and they cannot be ignorant 
of the present condition of the reports, and it would 
seem that in the exercise of the same discretion, and 
considering the claims of their profession, as well. as 
those who ate come after, they could, without much 
additional labor, ‘determine which cases should and 
should not be reported. The objection might be 
raised that no such office as State reporter can be con- 
stitutionally created ; in that case, and until that diffi- 
culty can be remedied, let the reporter provided for 
the court of appeals as per section 2, article 6 of the 
constitution, and that of the supreme court, provided 
for by section 23, after the office shall be brought to 
the qualification and independence indicated, act’ as 
such. 

Then we should have but two sets of reports (regard 
being had, of course, to State institutions only), and 
these should be designated “‘ New York Reports, Court 
of Appeals ;"" “New York Reports, Supreme Court,” 
etc., and not Barbour’s, nor Howard’s, nor Jones’, ior 
Micawber’s. If reported properly they would ‘be 
issued about half as often as now, and yet contain all 
that is necessary with all the other excrescences dut 
off. Although upward of thirty supreme court judges 
in the State, yet, of course, they constitute but dne 
supreme court, and their decisions can be reported ‘as 
such as well as those of the court of appeals. Should 
any objections be raised as to the expense of paying 
such reporter or reporters such a salary as would ob- 
viate all temptations to outside peculations or jobs 
with publishers, why, let the expense be imposed on 
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that they would bear the small pittance that it would 
demand of each, thankfully. 
}) In regard to brevity, by the judges in rendering de- 
cisions, it would seem that'‘‘a word to the wise” 
ought to be sufficient. 

We have learned and upright judges, buf they will 
not claim to be any better than the old fathers of the 
common law, whose opinions are very models of 
brevity and conciseness; and a simple reference to a 
former decision ought to suffice, without making us 
buy law several times which is already on our shelves. 
I apprehend that we should proceed in relation to the 
written law as though it was made for all-time and 
not for fifty or a hundred years. We received it in a 
comparatively compact and well digested condition 
from our fathers; do present indications give assur- 
ance that we are to transmit it so? 

Our present State government is not yet a century 
and mirabdile dictu! if the reports increase in the same 
ratio during the coming century as in the past, where 
will a man begin to study law? Whither are we 
drifting? F. V. M. W. 

————»~— 


BOOK NOTICE. 
Vol. 2. Philadelphia: Kay & Brother, 183. 

The first volume of this treatise, noticed in this jour- 
nal, vol. 7, page 9, was devoted exclusively to a con- 
sideration of mental unsoundness and psychological 
law. The present volume covers the other subjects 
pertaining to medical jurisprudence. The general sub- 
divisions are as follows: ‘‘ Questions relative to the 
foetus and new born child; ’’ ‘‘ Questions arising out of 
the difference of sex;’’ ‘“‘ Questions relative to iden- 
tity;’’ ‘‘ Questions relative to the cause of death;” 
under which are several chapters on poisons ; “ Sur- 
vivorship ; ” ‘‘ Medical Malpractice ;’’ Legal relations of 
Homicide, Foeticide and Infanticide;’’ ‘ Legal rela- 
tions of Identity ;” and “‘ Legal relations of Experts.” 

The first edition of this treatise was published in 
1855. Soon after, Dr. Stille died, and the subsequent 
editions have been prepared by Mr. Wharton, assisted 
by prominent medical gentlemen. The assistants for 
this edition were Drs. Ashhurst and Linkler, of Phila- 
delphia, and Amory, of Brookline, Mass. 

These volumes present the whole subject of medical 
jurisprudence, and so thoroughly and exhaustively is 
each topic discussed that one using it will seldom find 
it necessary to resort to the other works on special 
topics. 


a eer 


LEGAL NEWS. 

Prof. Simeon E. Baldwin, of the Yale law school, 
has sailed for Europe, where he will spend the sum- 
mer. 

Yale college has conferred the degree of Doctor of 
Laws on Hon. D. 8S. Seymour, chief justice of the 
supreme court, of Connecticut, and Hon. Edward 
Pierrepont, of New York city. 

A Washington dispatch to the New York World says, 
that while the belief has become general that the chief 
justiceship has been tendered to Senator Conkling, it 
is thought doubtful about his accepting. 

A silver vase, worth $5,000, and two oil paintings, one 
a life size portrait of Thomas Addis Emmet, and the 
other of Chancellor Kent, the gift of the late Hugh 
Maxwell, have been presented to the Law Institute of 





the legal profession, if necessary, and Iam confident 


New York city. 
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WHERE TO BEGIN THE STUDY OF THE LAW. 


As law schools have become established institutions 
in this country and important aids in legal education, 
it is a question of considerable moment, especially to 
the lawyers of the future, at what period in the 
student’s career he should avail himself of their advan- 
tages. There exists on this question, as on most 
others connected with legal training, a wide diversity 
of opinions, some holding that the study of the law 
should be commenced in the law school and continued 
in the office of the practitioner, while others favor a 
preliminary course in the office. 

Two eminent jurists and writers on legal education, 
Judge Sharswood and Professor Washburn, are 
among the number whose opinions differ. Judge 
Sharswood says: “A law school, law lectures and 
recitations, essays and forensiz discussions can act 
properly only as auxiliary to the studies of the law 
office. I am disposed to believe, from a limited ex- 
perience, that they will be found mos#valuable to those 
who have just been admitted to the bar. The attend- 
ance on the school a portion of their time, that con- 
ference upon the subject of their pursuits which Lord 
Coke terms the life of study, and the occasional inde- 
pendent exercise of their powers in the public discus- 
sions and duties prescribed, will afford to young men 
thus situated, an agreeable as well as useful relief to 
the tedium of solitary study, andlike milestones to the 
travelers on a long journey, will enable them to meas- 
ure their own progress and keep them from dis- 
couragement and dispair. A few of the first years of 
every man’s novitiate thus spent may be of incal- 
culable advantage, while if the same thing had been 
attempted, and especially much relied on at the very 
commencement of study, its tendency might be rather 
to dissipate and confuse, than strengthen and invigor- 
ate the mind.”—Law Lectures, 60. 

Protessor Washburn is not quite so positive in his 
opinion, “so much depends” as he says “upon the 
circumstances of each particular student.” But, after 
referring to the fact that the course of study in some 
of the law schools covers two years, and the necessity 
of the student’s learning primarily the definitions and 
terminology of the law, he says: “Ifhe (the student) 
can go through a course of two years, he can acquire 
the rudiments of the science so much faster there than 
elsewhere, that it seems clear that he should begin it 
in the schools. But if his means or circumstances 
preclude his remaining beyond a portion only of the 
two years, it is probably equally clear that to gain 
the most that he can in a given time, from the lectures 
and teaching of the schools, he had better postpone 
his attendance upon these til] he has surmounted, in 








some way, these early embarrassments in the way of 
his progress, so far, at least as to have gained a knowl- 
edge of the terminology of the law.”— Lectures on 
Study and Practice of the Law, 58. 

So far as regards some of the law schools of the 
country, it will probably make but little difference at 
what time a student seeks their aid. These are the 
schools which claim to produce “thoroughly educated ” 
lawyers with less than a year’s study, legal hotbeds 
for forcing men into lawyers. But there appear to be 
several good reasons why the student should avail 
himself of the advantages of a properly conducted law 
school at the commencement of his studies. It seems 
to us that any law school that undertakes to make 
practitioners, to dispense with the training of the 
office is based upon a wrong theory. The proper 
function of the school is to teach general jurisprudence 
— law as a science, not a science of precedents, but a 
broad and liberal science of principles, leaving the 
student to learn in the office of the busy lawyers, the 
ends and purposes of the law, its application to the 
business of life. 

Itis generally conceded, we believe, that the student 
should begin by studying the general system of law 
and its grounds and reasons, and this he is not likely 
to do by commencing in an office. So far as any 
instruction or assistance from the master is concerned, 
the office is practically no better than solitary reading. 
The intimate relation which exists between the 
English special pleader and his students, is not often 
to be found in thiscountry. So far as our experience 
and observation goes, the practitioner seldom knows 
what the student in his office is reading, or whether 
he be reading atall. The first step in the law, as in 
other things, is often the most important, and it is 
therefore of prime necessity that the pupil have in 
limine the assistance and instruction of a competent 
teacher. Left to his own unaided exertions he is 
more than likely to fall into that slovenly and super- 
ficial habit of mind and that “cursory and tumultu- 
ary reading,” as Lord Coke hath it, which result in 
making the merely “ case lawyer,” the one who knows 
nothing beyond the ita lex scripta est. A writer in the 
Encyclopedia Americana, after speaking of the two 
methods of acquiring a knowledge of the law, the 
first by a methodical study of principles, says: “ The 
other is, to get an outline of the system, by the aid of 
commentaries and to fillit up by the desultory reading 
of treatises and reports, according to the bent of the 
student; without much shape or certainty in the 
knowledge so acquired, until it is given by investiga- 
tion in the course of practice. A good deal of law 
may be put together by a facile or flexible man in the 
second of these modes, and the public are often satis- 
fied; but the profession itself knows the first by its 
fruits, to be the most effectual way of making a great 
lawyer.” The second method is the one which the 
office has a tendency to develop. 

Nothing can or ought to dispense with a regular 
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clerkship in a lawyer’s office; itis there, and there 
only, that the student can learn the practice of the law 
and how te apply the principles he has acquired, with 
prompt exactitude, to the innumerable and ever 
varying combinations of circumstances presented to 
the attention of the lawyer. But it is in the law 
school that he should get that method of study, that 
habit of mind, that insight into the great principles of 
the law which he is not likely to get in the office, and 
without which all his getting may prove, to adopt the 
beautiful comparison of Locke: “like fairy money 
which though gold in the hand from which he received 
it, will be but leaves and dust when it comes to use.” 


——-—- ope 


THE LIABILITY OF A BANK TO THE HOLDER 
OF A CHECK. 


The New York Journal of Commerce has called in 
the aid of “a member of the legal profession of 
mature years” to demonstrate the fallacy of our 
statement, that the holder of a check on a bank has 
no legal claim against the bank until the latter has 
accepted the check. We should not deem the matter 
deserving of further notice were it not of great 
importance to business men that there should be no 
mistake about the status which the holder of a check 
sustains toward the bank on which it is drawn. 

The legal gentleman “ of mature years,” says: “The 
question lies in such narrow compass that any man 
of intelligence can see what the law must be, unless 
the law is unreasonable, unjust and oppressive.” We 
have nothing to do, on this question, with the law 
as it “must be,” but with the law as it 7s, and that, 
the legal gentleman aforesaid has entirely failed to 
“see.” His “mature years” have led him to entirely 
ignore the recent decisions on the question and to 
cite several ancient decisions, some of which unques- 
tionably sustain his contention, but the most of 
which have no analogy to the matter in hand. 

It becomes important, in the outset, to understand 
what is the relation existing between a bank and a 
depositor, for on that point this whole question 
hinges. This question was very elaborately dis¢ussed 
in Foley v. Hill, 2 H. L. Cas. 28, and it was unani- 
mously held — Lord Chancellor Cottingham and 
Lords Brougham, Campbell and Lyndhurst delivering 
opinions — that the relation between a banker and a 
customer who pays money into the bank is the ordin- 
ary relation of debtor and creditor, not of agent and 
principal, nor of trustee and cestui que trust. The 
money depositeé becomes the absolute property of 
the banker impressed with no trust, and which he 
may dispose of at his pleasure, subject only to his 
personal obligation to the depositor to pay an equiva- 
lent sum upon his demand or order. This decision 
has been approved and followed in the later cases. 
Bank of the Republic v. Millard, 10 Wall. 152; The 
Marine Bank vy. The Fulton Bank, 2 id. 252; Thomp- 
son v. Rigg, 5 id. 663; Carr v. The National Security 





Bank, 107 Mass. 45; ina National Bank v. Fourth 
National Bank, 46 N. Y. 82; 7 Am. Rep. 314. 

It is a settled rule of law that a creditor cannot 
split up his demand against the debtor and require 
the latter to pay it in parcels, and this rule is decisive 
of the present question, the banker being only an 
ordinary debtor to the depositor. 

The case of Chapman v. White, 6 N. Y. 412, has 
been usually regarded by the courts as an authority 
for the proposition, that the ordinary holder of a check 
has no claim upon the bank. The “mature” gentle- 
man of the Journal of Commerce does not so regard 
it, and, if his statement of the case were correct, we 
should not so regard it ourselves. The reporter's 
head-note to that case is as follows: “The Bank of 
Geneva having a large deposit in the Canal Bank, on 
which the latter paid interest, sold to the plaintiff, on 
the 7th of July, a draft for $500 on the Canal Bank, 
payable on demand to the order of its cashier, which 
the plaintiff sent by mail to the cashier, with instruc- 
tions that it was sent to pay his (plaintiff’s) note of 
$500, payable at that bank on the 12th of July. The 
draft was received by the cashier on the 8th, and 
was neither indorsed by him, nor accepted by the 
bank. On the 10th the bank failed. On the 12th 
the plaintiff’s né®e was presented at the bank and 
payment refused. Andj*afterward, the draft was 
returned to the plaintiff, at his request, by a receiver 
of the assets of the bank. Held, that the plaintiff 
had acquired no right to be paid the amount of his 
draft from the assets of the bank, in preference to its 
general creditors.” It is true that the court said, that 
there was nothing to show that the deposit of the 
Geneva Bank was held by the drawee when the draft 
was received; but the decision was put upon the 
broad ground that the drawee owed no duty to the 
holder. Under the circumstances of the case it was 
not absolutely necessary to determine the question 
we are discussing, but the court did determine it. 
Judge Gardiner, who delivered the prevailing opinion, 
said: “It is immaterial whether the implied engage- 
ment upon the part of the banker is to pay the sum 
in gross or in parcels as it shall be required by the 
depositor. In either case the draft or check of the 
latter would not, of itself, transfer the debt or a lien 
upon it toa third person without the assent of the 
depository.” 

But, however wide of the mark Chapman v. White 
may come, there are some other cases that hit it 
precisely. Bank of the Republic v. Millard, 10 Wall. 
152, is one of these. Mr. Justice Davis, who deliv- 
ered the opinion of the court, stated the question 
involved, in the following terms: “The only ques- 
tion presented by the record which it is material to 
notice is this: ‘Can the holder of a bank check sue 
the bank for refusing payment in the absence of 
proof that it was accepted by the bank or charged 
against the drawer?’” The question we are con- 
sidering was, therefore, fully and unmistakably pre- 
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sented. The court held that the holder had no such 
right. The following is a portion of the language of 
the decision: “It is very clear that he (the holder) 
can sue the drawer if payment is refused, but can he 
also, in such a state of case, sue the bank? It is con- 
ceded that the depositor can bring assumpsit for the 
breach of the contract to honor his check, and, if the 
holder has a similar right, then the anomaly is pre- 
sented of a right of action upon one promise for the 
same thing existing in two persons at the same time. 
On principle there can be no foundation for an action 
on the part of the holder, unless there is a privity 
of contract between him and the bank. How can 
there be such a privity when the bank owes no duty 
and is under no obligation to the holder. The holder 
takes the check on the credit of the drawer in the 
belief that he has funds to meet it, but in no sense 
ean the bank be said to be connected with the 
transaction.” 

In Bellamy v. Majoribanks, 7 Exch, 404, Park, B., 
said: “The lawful owner of a cheque is of necessity 
entitled to receive payment of it. He could net sue 
the drawee unless he had accepted the cheque, a 
practice not usual but legal, but he could sue the 
drawer on non-payment of it, if he was the holder for 
value.” In Addison on Contracts (6th ed.), 810, under 
the title “‘ Cheques on Bankers,” the author says: “ But 
the holder cannot sue the banker upon whom it has 
been drawn, unless the banker has accepted the 
cheque or promised to pay it to the holder.” To the 
same effect are Loyd v. McCaffrey, 46 Penn. St. 410; 
Bullard v. Randall, 1 Gray, 605; Dana v. Third 
National Bank, 13 Allen, 445; Harris v. Clark, 3 N. 
Y.93; Thornhill v. Hull, 2 Cl. & Fin. 28. 

The question was directly raised and passed upon 
in Carr v. National Security Bank, 107 Mass. 45, 
which was an action of contract by the payee and 
holder against the drawee on a bank check. The 
drawee was a bank holding funds of the drawer and 
was in the habit of paying his checks, but refused to 
pay that of the plaintiff. The defendant demurred on 
the ground that the plaintiff had not set forth a cause 
of action. The court sustained the demurrer, and in 
the course of its opinion said: “A check drawn by 
him (the depositor) in common form, not designating 
any special fund out of which it is to be paid, nor 
corresponding to the whole amount due to him from 
the bankers at the time, is a mere contract between 
the drawer and the payee, on which, if payable to 
bearer, and not paid by the drawees, any holder might 
doubtless sue the drawer, but which passes no title, 
legal or equitable, to the payee or holder, in the 
moneys previously paid to the bankers by the drawer; 
and the banker’s promise to the drawer to honor his 
checks does not render them, while still liable to 
account with him for the amount of any check as part 
of his general balance, liable to an action of contract 
by the holder also, unless they have made a direct 
promise to the latter by accepting the check when 





presented or otherwise.” Nothing certainly could be 
more explicit than this language. 

We will only refer to one other decision on this 
side of the question. In ina National Bank v. 
Fourth National Bank, 46 N. Y. 82; 7 Am. Rep. 314, 
the facts were that the “Florence Mills” having a 
balance of $694 to its credit with defendant, sent to 
it, on the 2d of April, by mail a check on another bank 
for $4,895, accompanied by a letter containing this 
direction: ‘“ which (the check inclosed) please credit 
our account and charge us our note of $5,000 due the 
4th inst.” The check was received and credited in 
account on the 3d, and on the same day, defendant 
paid a past due note of $5,000 of the “ Florence 
Mills,” payable at defendant’s bank and charged it in 
account. On the 4th the note referred to in the letter, 
held by plaintiff, was presented and payment refused. 
The court of appeals held that the direction in the 
letter did not transfer the fund, and that plaintiff 
acquired no title to it and could not recover. The 
pwinciple involved was identical with that involved 
in the cases where a bank had refused to pay acheck, 
and the decision of the court was placed upon the 
same ground. The opinion is elaborate and discusses 
fully the question we are now considering. One 
extract from the judgment will indicate the view of 
the court on that question: “The cases all agree, that 
notwithstanding the agreement which bankers make 
with their customers, to pay their checks to the 
amount standing to their credit, a check-holder can 
take no benefit from this agreement, and that a check 
does not operate as a transfer or assignment of any 
part of the debt or create a lien at law or in equity 
upon the deposit.” 

The few cases opposed to this doctrine are de- 
serving of but little consideration. In Fogarties 
v. State Bank, 12 Rich. L. R. (South Carolina), 518, 
the bank was held liable to the holder of a check, 
but much stress was laid upon the clause in the bank’s 
charter, that it ‘shall receive money on deposit and 
pay away the same to order free of expense.” The 
court regarded the bank as “ trustee,” a notion which, 
as we have shown, has been entirely exploded. The 
opinion is not fortified by authorities and shows an 
entire misapprehension of the relations between the 
banker and his customers. The same may be said of 
Munn v. Burch, 25 Ill. 35, wherein the same doctrine 
was held, and which was followed in the Chicago Ins. 
Co. v. Stanford, 28 Ill. 168, the same judge, Caton, 
writing the opinions in both cases. Robertson v. 
Austin, 26 Iowa, 315, has been cited as an authority 
to the same effect, and while the opinion of Cole, J., 
who delivered the judgment, was evidently on that 
side, he expressly said that the case “was not acon- 
troversy between the holders of the checks and the 
drawers or bankers having the deposits, as to the legal 
right of the former to sue the latter at law, prior to 
acceptance; but it is a controversy between the 
assignee of the drawer of the checks and the holders 
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of them.” The case is, therefore, not an authority on 
either side of the question. 

It is hardly necessary after referring to the cases of 
Bank of the Repubiic vy. Millard, and Curr v. National 
Security Bank, supra, to say that the allegation, that 
an ordinary check differs from a bill of exchange is 
entirely without for ndation, so far as this question is 
concerned. It was said in Chapman v. White, supra : 
“ As Judge Cowen remarked in Harker v. Anderson, 
21 Wend. 373, there are dicta of learned judges, 
taking a distinction between checks and bills of 
exchange, but the whole current of authority is the 
other way,” and in dina National Bank v. Fourth 
National Bank, supra, it was said that “checks are 
but inland bills of exchange, and subject to all the 
rules applicable to instruments of that character, and 
imposed no obligation upon the drawers until 


accepted.” 
——_+> eo —___—__ 


CURRENT TOPICS. 

It will be remembered that Judge Blatchford of the 
United States circuit court recently decided, after an 
elaborate examination of the question, that Carl Vogt 
was subject to extradition under the treaty with Prus- 
sia. The government took an appeal, as it were, from 
that decision to the Attorney-General, and that official 
has “reversed the decision below.” He says in his com- 
munication to the acting Secretary of State: “I have 
carefully read the elaborate opinion of Judge Blatch- 
ford, upholding the jurisdiction of this case transmitted 
in your letter, but with diffidence and regret I am 
compelled to dissent from his views. They do not 
appear to me to be sound in principle or sustained by 
authority.” Thereupon the government has concluded 
not to surrender Vogt. We believe that the constitu- 
tion extended the judicial power to all cases arising 
under treaties of the United States, and this action 
on the part of the Secretary and the Attorney-General 
has very much the appearance of a usurpation of 
power, and that in favor of a murderer and a robber. 


The decision of Judge Blatchford refusing an appli- 
cation for the removal of Charles A. Dana to the 
District of Columbia for trial, upon an information for 
libel, has called attention to a curious bit of congres- 


sional legislation. The application was based upon 
astatute of 1789 which provides in substance that, for 
any crime or offense against the United States, the 
offender may be arrested and imprisoned where he 
may be found, and if such commitment shall be in a 
district other than that in which the offense is to be 
tried, the judge of the district where he is imprisoned 
shall order his removal to the district where the trial 
is to be had. The warrant for Mr. Dana’s arrest was 
issued by the Police Court of the District of Columbia. 
This court was established by the act of June 17, 
1870, and was given original jurisdiction over all 
offenses against the United States, committed in the 





District of Columbia, not deemed capital, or otherwise 
infamous crimes. The court was to be composed of 
one judge who was to try all cases without a jury, but 
the defendant was given an appeal from his decision 
to the criminal court, where anew trial might be had 
before a jury. Judge Blatchford promptly refused, at 
the close of the argument, to send the defendant to 
Washington, on the ground that the Police Court had 
no jurisdiction, the defendant having a constitutional 
right to a trial by jury in the first instance. The 
jurisdiction attempted to be conferred by congress 
upon this local police court was simply startling. It 
was an attempt, unintentional no doubt, to establish 
a sort of imperial court which could stretch forth its 
hand and take for trial a citizen from any part of the 
country. 


The supreme court of Illinois has just rendered a 
decision in the case of Churchill v. The Chicago and 
Alton Railroad, as to the right of the holder of a “stop 
over ” ticket, to use it after the expiration of the time 
limited on its face. The court held that the contract 
of carriage was entire, that the company had no right 
to execute it in fragments, and the right being recipro- 
cal, the holder of a ticket had no right to demand a 
fragmentary fulfillment; that the company not being 
bound to give “stop over” tickets, had the right, if it 
did give them, to annex such conditions as it saw fit, 
and that these conditions were binding upon the 
passenger. This decision is clearly reasonable and in 
conformity with the current of authority on the 
subject. 


Photographs are becoming an important element 
in the trial of causes. In an action recently tried in 
Philadelphia, against an insurance company, to recover 
the amount of a policy, a photograph of the deceased 
was introduced as evidence of her apparently bodily 
condition at the time the insurance was effected. It 
was proved that the photograph was a truthful repre- 
sentation of her as she appeared at that time. Ona 
motion for a new trial the court said : ‘‘ We think that 
the photograph, thus proved and verified by witnesses 
who saw the original at a period approximating 80 
nearly the date of the contract of insurance, was com- 
petent to go to the jury as evidence of her apparent 
bodily condition at that time. If it was competent 
for witnesses to portray her physical appearance to 
the jury by words, it is difficult to assign any good 
reason why the same might not be done by a picture, 
recognized and proved by her friends to be a truthful 
and correct representation of her person.” 


It has been much discussed in this State, in cases 
arising out of injuries received at railroad crossings, 
how many ways, one passing over, was bound to look 
in order to avoid contributory negligence. Some of 
the cases have quite insisted that he was bound # 
look both ways, that is, up and down the track, whilt 
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others have very sensibly held that to look the way 
whence the train was approaching was quite sufficient. 
The supreme court of Pennsylvania has gone a step 
further in a recent case, The Pennsylvania Railroad 
Company v. Beale, and held that “ if the traveler can- 
not see the track by looking out, whether by fog or 
other cause, he should get out, and, if necessary, lead 
his horse and wagon. * * * There never was a more 
important principle settled than that the fact of the 
failure to stop immediately before crossing a railroad 
track, is not merely evidence of negligence for the 
jury but negligence per se, and a question for the 
court.” We should not be surprised if that same 
court would, one of these days, hold what Porter, 
J., suggested in Ernst v. Hudson River Railroad 
Co., 35 N. Y. 30, “that a foot passenger should 
climb a tree or mount a fence before crossing.” 


Mr. Alfred M. Craig, the granger judge of Illinois, 
probably believing that the oath prescribed by the con- 
stitution of the State was not sufficient to keep him 
within reasonable bounds, added thereto, when he 
came to take* the oath of office, that “he would 
administer justice without respect to persons, and do 
equal right to the poor and to the rich, without delay, 
conformably to the laws, without favor, objection or 
partiality, to the best of his judgment and ability.” 
One of the Chicago newspapers very pertinently sug- 
gested that while he was about it Judge Craig ought 
to have added further, that he would not “be drunk 
on the bench, nor enter into partnership with receivers 
nor knock over apple women’s stands and make off 
with their fruit for his own consumption and behoof, 
contrary to the statute in such case made and pro- 


vided.” 
a 


NOTES OF CASES. 

A curious and important question of insurance law 
was decided in Hubbard v. The Hartford Fire Ins. Co., 
33 Iowa, 325. The facts were as follows : one Howe, 
on the 18th of the month; applied to defendant’s agents 
for insurance, and the latter agreed to send the policy 
on that day. It was not delivered till the 22d, when 
it was accepted and the premium paid. It was dated 
the 18th. On the 21st Howe, not having heard from 
defendant's agents, applied to the agent of the 
Phoenix company for insurance on the same property, 
paid the premium and received a receipt, in which it 
was stipulated that a policy should be issued. Howe 
did not inform either agent of his transactions with 
the other. The property was burned on the 26th, 
and before the Phoenix policy was issued. The 
defendant’s policy contained a provision of avoidance 
in case of prior or subsequent insurance without 
consent; a like provision was in the policies ordinarily 
issued by the Phoenix company. The questions pre- 
sented were which was the prior insurance, and 
which was avoided by the other insurance? The 





court held, (1) that the defendant’s policy was effective 
from the 18th, therefore prior; (2) that the Phvenix 
policy (one was not issued in fact, but the agent’s 
receipt was held to be equivalent to the policy ordi- 
narily used and the contract of the same extent and 
effect), was forfeited because of prior insurance and be- 
ing inoperative did not constitute a breach of defend- 
ant’s policy. The following cases were cited in support 
of the decision: Jackson v. Mass. Mut. Ins. Co., 23 Pick. 
418; Clark v. New Eng. Ins. Co., 6 Cush. 343; Gale 
v. Belknap Ins. Co.,41 N. H. 170; Stacy v. Franklin 
Ins. Co., 2 Watts & Serg. 506; Philbrook v. New 
Eing. Mut. Ins. Co., 37 Me. 137; Schenck v. Mercer 
County Ins. Co., 4 Zab. 447 ; Jackson v. Farmers’ Ins. 
Co., 5 Gray, 52. But see Biglor v. The N.Y. C. Ins. Co., 
20 Barb. 635, and 22 N. Y. 402; David v. The Hart- 
ford Ins. Co., 13 Iowa, 69; Carpenter v. The Provi- 
dence Washington Ins. Co., 16 Pet. 495. These cases 
the court thought not to be in conflict with the above 
decision. Miller, J., dissented on the ground that the 
Phoenix policy was the prior. 


Another important point was decided in the above 
case, to the effect that the existence of a chattel mort- 
gage on the property insured is not a breach of a 
condition in the policy that if the insured is not the 
“sole and unconditional owner ” of the property, the 
policy should be void. This was placed upon the 
ground that while the mortgagee holds the legal title 
to personal property covered by the mortgage, the 
mortgagor is nevertheless the owner. This view is 
supported by Rollins v. Columbia Mut. Ins. Co.,°5 
Foster, 200; Pollard v. Somerset Fire Ins. Co., 42 
Mo. 221; Rice v. Town, 1 Gray, 426; Sheppard v. 
Union Ins. Co., 38 N. H. 232; Norcross v. Insurance 
Co., 17 Penn. St. 429; Conover v. Mutual Ins. Co., 3 
Denio, 254; 1 N. Y. 290. See, also, Washington Fire 
Ins. Co, v. Kelly, 3 Am. Rep. 149; 32 Md. 421. 

———_e)-e————. 


AN IMPORTANT POINT IN PRACTICE. 


This case of Sandford v. White was an action brought 
in the supreme court for the partition of lands in the 
city of New York. 

There were certain unknown owners described in 
the summons as “legal representatives of Kitchel] 
Bishop and Jessie Bishop, deceased, whose names are 
unknown to the plaintiff.’” The summons was pub- 
lished under an order of the court under section 135 
of the Code, for twelve weeks, pursuant to Revised 
Statutes. The purchaser of the premises objected to 
the title on the ground that the only proceedings by 
which jurisdiction can be obtained over “unknown 
owners” in partition, are found in the Revised Stat- 
utes, and in Laws 1842, which is by notice, and that 
there is nothing in the Code giving the court power 
to authorize publication of the summons as to them. 
Also, that the term “ legal representatives,” was insuffi- 
cient to bring in heirs. A motion was made before 
Judge Daniels to compel the purchaser to take title, 
which was denied, and the purchaser discharged, in a 
lengthy opinion, filed July 11, 1873, the opinion con- 





THE ALBANY LAW JOURNAL. 


54 








cluding in these words: ‘‘ The proceedings for the par- 
tition or sale of the property in this action are defec- 
tive so far as the interests of the unknown owners are 
concerned. Those owners were not brought before the 
court by the foree of the publication of the summons 
made as to them; and no power existed under the cir- 
cumstances shown by which their title could be trans- 
ferred to the purchaser of the property.”’ 

This opinion expressly overrules Allen v. Allen, 11 
How. 277, which since 1854 has been cited by Crary in 
his Special Proceedings, by the annotators of the Code, 
and others as the authority on this point, and as this 
opinion apparently states a new proposition, it is well 
that the profession should know of it, though what 
effect it may have upon many titles it would be diffi- 
cult to say. 

——e-e—— 


RIGHTS OF COMMON CARRIERS. 


UNITED STATES CIRCUIT COURT. . 


BARNEY, Libelant, v. SteEAmMBOAT D. R. MARTIN, 
ETCc., Claimants. 

The conveyances of common carriers are not intended as a 
place for the transaction of the business of the passen- 
gers, and therefore a passenger who en es in the busi- 
ness of receiving and distributing parcels and baggage on 
such conveyance, against the will of the carrier, may be 
lawfully ejected. 

This case was heard before Judge Benedict, and judg- 
ment was rendered for the libelant, from which claim- 
ants appeal. 

J. M. Guiteau, for the libelant. 

Thomas Young, for the claimants. 

The opinion of the circuit court was delivered by 
Hunt, J.: On the trial before the district judge, the 
libelant recovered the sum of $1,000 as his damages, 
for ejecting him from the boat, on the morning of 
October 23, 1871. Onan application subsequently made 
to him, the district judge reduced the recovery to the 
sum of $500. A careful perusal of all the testimony 
satisfies me that the libelant was pursuing his busi- 
ness as an express agent on board the boat; that he 
persisted in it against the remonstrance of the claim- 
ants, and that it was to prevent the transaction of that 
business by him on board the boat, that he was ejected 
therefrom by the claimants. 

The steamboat company owning this vessel were 
common carriers between Huntington and New York. 
They were bound to transport every passenger present- 
ing himself for transportation, who was in a fit con- 
dition to travel by such conveyance. They were bound 
also to carry all freight presented to them in a reason- 
able time before their hours of starting. The capacity 
of their accommodation is the only limit to their obli- 
gation. A public conveyance of this character is not, 
however, intended as a place for the transaction of the 
business of the passengers. The suitable carriage of 
persons or property is the only duty of the common 
carrier. A steamboat company or a railroad company 
is not bound to furnish traveling conveniences for 
those who wish to engage on their vehicles in the busi- 
ness of selling books, papers, or articles of food, or in 
the business of receiving and distributing parcels or 
baggage, nor to permit the transaction of this business 
in their vehicles when it interferes with their own in- 
terests. If a profit may arise from such business, the 
benefit of it belongs to the company, and they are en- 
titled to the exclusive use of their cars for such pur- 
voses. This seems to be clear both upon principle and 





authority. Story on Bailments, § 591 a; Jenckes y. 
Coleman, 2 Sumn. 221; Burgess v. Clements, 4 Maule & 
S. 306: Fell v. Knight, 8 Mees. & W. 269; Commonwealth 
v. Powers, 1 Am. Railway Cases, 389. 

These cases show that the principles thus laid down 
is true as a general rule. 

The case of the N. J. Steam Nav. Co. v. Merchants’ 
Bank, 6 How. (U. 8.) 356, shows that it is especially 
applicable to those seeking to do an express business 
on such conveyances. It is there held, in substance, 
that the carrier is liable to the owner for all the gouds 
shipped ona public conveyance by an express company, 
without regard to any contract to the contrary be- 
tween the carrierand the expresscompany. Although 
they may have no custody orcontrol uf the goods, they 
are liable to the owner in case of loss, if they allow 
them to be brought on board. It is the simplest justice 
that they should be permitted to protect themselves 
by preventing their being brought on board by those 
having them in charge. This rule would not exclude 
the transmission as freight of any goods or property, 
which the owners or agents should choose to place un- 
der the care and control of the carrier. 

That persons other than the libelant carried a carpet 
bag without charge, or that such bag occasionally con- 
tained articles forwarded by a neighbor or procured for 
a friend, does not affect the carrier’s right. The cases 
where this was proved to have been done, were rare 
and exceptional, and do not appear to have been known 
to the carrier, nor does it appear that any compensa- 
tion was paid to the agent. They were neighborly and 
friendly services, such as people in the country are ac- 
customed to render for each other. 

But, if the services and the business had been pre- 
cisely like that of the libelant, the rule would have 
been the same. The rights of the carrier in respect to 
Aare not gone or impaired for the reason that he 
waives his rights in respect to B, especially if A be 
notified that the rights are insisted upon as to him. 
If Mr. Prime was permitted to carry a bag without 
charge On the defendants’ boat, or to do a limited express 
business thereon, this gives the libelant no right to do 
such business, when notified by the carrier that he 
must refrain from it. A carrier, like all others, may 
bestow favor where he chooses. — Rights, not favors, 
are the subject of demand by all parties indiscrim- 
inately. 

The incidental benefit arisiyg from the transaction 
of such business as may be done on board a boat ora 
car belong to the carrier, and.he can allow the privilege 
to one and exclude it from another at his pleasure. A 
steamboat company or a railroad company may well 
allow an individual to open a restaurant or a bar on 
their conveyance, or to dothe business of boot black- 
ing, or of peddling books and papers. This individual 
is under their control, subject to their regulations, and 
the business interferes in no respect with the orderly 
management of the vehicle. But, if every one that 
thinks fit can enter upon the performance of these 
duties, the control of the vehicle and the good manage- 
ment would soon be at end. 

The cars or boats are that of the carrier, and I think 
exclusively is for this purpose. The sale or leasing of 
these rights to individuals and the exclusion of others 
therefrom come under the head of reasonable regula- 
tions, which the courts are bound to enforce. The 
right of transportation, which belongs to all who de- 
sire it, does not carry with it a right of traffic or 
business. 
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It is insisted that the libelant could not legally be 
ejected from the boat for any offense or violation of 
rules committed on a former occasion. [t is insisted 
also, that having purchased a ticket from the agent of 
the company his right to a passage was perfect. 
Neither of these propositions is correct. In Common- 
wealth v. Powers, 7 Metc. 596, the passenger had ac- 
tually purchased his ticket, and the chief justice 
says: 

“Tf he, Hall, gave no notice of his intention to en- 
ter the car as a passenger and of his right to do so, 
andif Powers believed that his intention was to vio- 
late a reasonable subsisting regulation, then he and his 
associates were justified in removing him from the 
depot.” 

In Pearson v. Duane, 4 Wall. 605, Mr. Justice Davis, 
in giving the opinion of the court, held the expul- 
sion of Duane to have been illegal, because it was de- 
layed until the vessel had sailed. ‘But this refusal, 
he says, should have preceded the sailing of the ship. 
After the ship had got to sea, it was too late to take ex- 
ception to the character of a passenger as to his peculiar 
position, provided he violated no inflexible rule of the 
boat in getting on board.”’ 

The libelant in this case refused to give any inti- 
mation that he would abandon his trade on board the 
vessel. The steamboat company, it is evident, were 
quite willing to carry him and his baggage, and objected 
only to his persistent attempts to continue his traffic 
on their boat. He insisted that he had the right to 
pursue it, and the company resorted to the only means 
in their power to compel its abandonment, to wit: 
his removal from the boat. This was done with no 
unnecessary force, and accompanied by no indignity. 

In my opinion, the removal was justified, and the 
decree must be reversed. 





—___++- 
COMMISSION OF APPEALS ABSTRACT. 
COUNTER-CLAIM—ACCOUNTING. 


Action to recover money alleged to have been paid 
by plaintiff at defendant's request, and for goods sold 
and delivered. Defendant in his answer set up as a 
counter-claim a balance due him upon an unsettled 
partnership account between the parties, which part- 
nership was dissolved prior to the commencement of 
the action. Held, that the counter-claim was proper, 
and defendant could ask for an accounting, and the 
application of the balance found due him in extinguish- 
ment of the plaintiff's demand. Waddell v. Darling. 
Opinion by Earl, C. 

EVIDENCE. 


In an action upon a promissory note, to show a con- 
sideration for the note, plaintiff proved various items 
of account and claims against defendant Van Voor- 
hies, to settle which it was claimed the note was given. 
Defendants gave evidence tending to show that some 
of these items had been paid by counter-items of ac- 
count. Plaintiff, to extinguish these counter-items, 
offered evidence of certain other claims against de- 
fendant Van Voorhies. This evidence was objected 
to, that no such claims were set up in the complaint, 
and as immaterial and incompetent. The objection 
was overruled and the evidence received. Held, no 
error, that the evidence was competent for the purpose 
for which it was offered. Peck v. Winne et al. Opin- 
ion by Lott, Ch. C. 





EVIDENCE—ESTOPPEL. 


1. Defendants contracted to transport a quantity of 
barley for plaintiff from Albany to Baltimore, to be 
delivered in good order, ‘‘ the dangers of the seas alone 
excepted.”” There were two customary or usual 
routes, one the inside or canal route, the other the out- 
side or ocean route. Defendants’ vessel took the 
latter, and the barley was injured by a peril of the 
seas. In an action to recover damages plaintiff offered 
to prove, in substance, that defendants before signing 
the bill of lading, knowing that plaintiff designed to 
effect an insurance, and that it was necessary for that 
purpose to designate the route, agreed to transport the 
barley by the inside route, that relying upon such 
agreement he caused the barley to be insured by that 
route, and in consequence of defendants taking the 
other route lost his insurance and suffered the damages 
claimed. The evidence was objected to and excluded. 
Held, no error; that by the contract defendants had 
the choice of routes, and it was not competent to vary 
it by parol, nor was the evidence competent by way of 
estoppel. White v. Ashton, impleaded, etc. Opinion by 
Hunt, C. 

2. An estoppel in pais can only be founded upon an 
assent to or admission of some fact, or the doing of 
some act. A promise to act is insufficient, and the 
doctrine cannot be invoked to subvert the principle, 
that prior or cotemporaneous agreements are absorbed 
in a written contract. Ib. 


GOLD CONTRACT. 

Where a mutual insurance company, aside from its 
usual risks, issues policies whereby, in consideration 
of the premium being paid in gold, it agrees to pay 
any losses in gold, in the absence of any provision to 
that effect, it is not bound to pay dividends declared 
upon such policies in gold. Luling et al. v. Atlantic 
Mut. Ins. Co. Opinion by Gray, C. 


LANDLORD AND TENANT — HOLDING OVER — REFEREE. 

1. Plaintiff leased to defendants a certain dock for one 
year, from May 1, 1863, at $500 a year, payable quar- 
terly. Defendants entered into possession of the 
premises, and continued to occupy the same after May 
1, 1864, when their lease expired. Plaintiff brought an 
action to recover for two quarters’ rent. Defendants 
in their answer allege that plaintiff, in March, 1864, 
notified them that if they wished to continue the oc- 
cupation of the premises for another year, he would 
charge them $100 more rent; that before their term 
expired they notified him that they would not take the 
premises for another year, that they hired other 
premises, but continued to use plaintiff’s until May 21, 
1864. The case was referred. At the trial plaintiff, 
without offering any evidence, moved for judgment 
upon the pleadings, which motion was granted by the 
referee. 

Held, that defendants having held over after the 
expiration of their term, plaintiff had the option to 
treat them. as trespassers or as tenants for another 
year upon the terms of the prior lease, so far as appli- 
cable. Plaintiff’s right to elect to continue the ten- 
ancy is not affected by the fact that defendants 
refused to renew the lease and gave him notice that 
they had hired other premises. It is not in the power 
of the tenant alone to throw off the character imposed 
upon him. Schuyler v. Smith et al. Opinion by 
Earl, C. 

2. A referee has power to give judgment on the 
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pleadings where the answer does not contain facts 
constituting a defense. Ib. 


PRACTICE. 
A judge who tries a cause is not authorized to enter- 
tain a motion made upon his minutes to set aside a 
verdict, upon the ground that it was contrary to the 
instructions of the court. Tinson, swrvivor, etc. v. 
Welch. Opinion by Lott, Ch. C. 


SALE— ATICTION WARRANTY. 

1. Defendants, relying upon the representations of 
the auctioneer, purchased at an auction an article 
which was represented to be “blue vitriol.” It had 
the appearance of that article, and by no examina- 
tion practicable at that time could they discover it was 
not. It proved to be what was known as “ Salzburger 
vitriol,’ composed of a small proportion of “blue 
vitriol,’ the residue being green vitriol, an article much 
less valuable. Defendants, on ascertaining the true 
character of the article, refused to take and pay for it, 
and it was re-sold on their account. In an action to re- 
cover the loss the court directed a verdict for plaintiff. 
Held, error; that the representation at the sale 
amounted to a warranty ; at least the court should have 
submitted the question to the jury. Hawkins v. Pem- 
berton etal. Opinion by Earl, C. 

2. In order to constitute a warranty upon a sale, 
it is not necessary that the representation should 
have been intended by the vendor as a warranty. If 
it is clear and positive, not an expression of opinion, 
and the vendee understands it as a warranty, and rely- 
ing upon it, purchases, the vendor cannot escape lia- 
bility by claiming that he did not intend what his 
language indicated. Ib. 

8. There is no distinction in principle between a 
representat on as to the quality and condition of an 
article, and one as to its character; what would 
amount to a warranty in the one case is a warranty in 
the other. The authorities upon the subject of war- 
ranty collated and discussed. Ib. 


SALE — FRAUD — ASSIGNMENT. 


1. Action to recover a quantity of whisky alleged to 
have been purchased by defendants R. & P., upon a 
credit, while insolvent, with a preconceived design not 
to pay. October 21, 1862, said R. & P., who were part- 
ners, doing business in Auburn, who were at that 
time insolvent, ordered of plaintiffs eleven barrels of 
whisky, which were shipped to them from Lockport, 
October 24, 1862. Nothing was paid on the whisky, 
the sale was on a credit of four months. October 24, 
1862, R. & P. assigned to defendant O. R. all their 
stock in trade, and property in their trade, and all 
their accounts, etc., he agreeing in payment therefor 
to pay all the debts of the firm upon which he was 
liable as indorser or otherwise, and also to cancel a 
demand held by him against the firm. The parties 
immediately commenced making an inventory. The 
whisky arrived October 29th, and was placed upon the 
inventory, taken possession of by the assignee, who 
sold it and appropriated the avails. The latter paid 
the secured debts as agreed, which amounted to much 
more than the value of all the property. At the close 
of the evidence, defendant moved for a nonsuit, 
which was denied. The general term set aside the 
verdict as to O. R., the assignee, upon the ground that 
the motion fora nonsuit should have been granted. 
Held, that the motion was properly denied, that the 





whisky was not transferred by the assignment, and 
was delivered up to the assignee without considera- 
tion. He was not therefore a bona fide holder and was 
liable. Lackor et al. v. Rhoades, impl’d, etc. Opinion 
by Earl, C. 

2. Action by plaintiff as receiver of the property of 
defendant K., to set aside an assignment made by him 
to defendant T. It appeared that B., by false repre- 
sentations, made to the Glen Cove Manufacturing 
Company and others, as to his pecuniary responsibility 
shortly prior to January 20, 1860, purchased of these 
parties merchandise to a large amount with intent to 
convert it to his own use, and disburse and assign the 
proceeds for the benefit of his creditors. January 20, 
1860, he did assign the same todefendant T. The Glen 
Cove Manufacturing Company brought an action in 
the court of common pleas in New York, against de- 
fendant B., as for goods sold and delivered, and Febru- 
ary 9, 1861, recovered judgment; ona nulla bona return 
of execution instituted supplementary proceedings, in 
pursuance of which plaintiff was appointed receiver, 
and by permission of that court brought this action. 

Held, that the vendor having affirmed the contract 
of sale by bringing the suit, and prosecuting it to judg- 
ment, neither he nora receiver appointed in supple- 
mentary proceedings instituted upon such judgment, 
can set up the fraud in the sale for the purpose of 
defeating the assignment, although it was made in 
furtherance of fraud, with full notice thereof on the 
part of the assignee. Kennedy, Receiver, etc. v. ‘'horp 
etal. Opinion by Gray, C. 

3. The receiver occupies the place of the judgment 
creditor, at whose instance he was appointed, and can- 
not interfere with the assignment on account of frauds 
perpetrated by the judgment debtor upon others. Ib. 


SALE AND DELIVERY. 


1. Defendants executed to plaintiffs a receipted bill 
of sale of 100 barrels and 4000 gallons of oil, ‘‘to be de- 
livered when called for, subject to $2.50 per month 
storage, and the quality of the oil to be like the sample 
delivered.’’ The oil was understood to be a portion of 
150 barrels averaging 40 gallons each. There were three 
different qualities of the oil, 68 barrels corresponding 
with the sample, 46 of a superior quality, and the resi- 
due inferior. When plaintiffs called for the oil defend- 
ants delivered 100 barrels, containing but 1,821 gallons, 
the diminution in quantity occurred by leakage, after 
the execution of the bill of sale. In an action to 
recover for the deficiency, 

Held, that the contract was an executory, not an 
executed one, and plaintiff was bound to deliver the 
quantity specified in the contract. Kimberly y. Patchin, 
19 N. Y. 387, distinguished. Foot et al. v. Marsh et al. 
Opinion by Gray, C. 

2. To substitute an arrangement between the parties, 
fora manual delivery, under a contract of sale of a 
quantity of property mixed, with an ascertained and 
defined larger quantity, the portion sold must be so 
clearly defined, that the purchaser can take it, and he 
must be invested with the right to take it. Ib. 


SALE AND DELIVERY — STATUTE OF FRAUDS. 

1. Action to recover the balance of the purchase- 
price of a quantity of goods claimed by plaintiffs to 
have been sold and delivered to defendants under.a 
verbal contract of sale. Defendants denied the allega- 
tions of the complaint in reference to the sale and 
delivery, and alleged that the goods were sold by 
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sample with an express warranty that the goods exhib- 
ited were fair and correct samples of the whole, and 
that the sale was within the statute of frauds, and was 
void. The question was litigated as to whether a 
receipt of the goods by the vendee was absolute, or 
only for the purpose of ascertaining if they conformed 
to sample, and the testimony tended to show the 
latter. 

Held, that it was error for the court to refuse to 
charge, that if the jury found the defendants never 
intended to and did not accept the goods, then their ver- 
dict should be fordefendants. Stoneet al. v. Browning 
etal. Opinion by Lott, Ch. C., and Earl, C. 

2. The mere receipt of the goods by the vendees will 
not take a sale out of the operation of the statute of 
frauds; there must be some act or conduct upon their 
part, manifesting their intention to accept them abso- 
lutely and unconditionally in full performance of the 
contract of sale. Ib. 

STREET CAR— EVIDENCE. 


1. This is an action brought under title 1, chapter 20, 
Part 1 of the Revised Statutes (1 R. S. 695), to recover 
damages for a willful injury inflicted by a driver of 
one of defendant’s cars, by running against the plain- 
tiff, and throwing him into an excavation adjoining 
the track. On the trial, evidence of declarations made 
by the driver after the car had passed, were received, 
to which defendant excepted. 

Held, that the provisions of the Revised Statutes, 
under which this action was brought, are not applica- 
ble to street railways, and under section 6 of said title, 
astreet railway company is not liable for the willful 
act of one of its employees (Gray, C., and Lott, Ch. C.). 
Whitaker v. Eighth Avenue R. R. Co. Opinion by 
Gray, C. 

2. It was not proper to receive the declarations of 
the driver in evidence against defendant unless it ap- 
pears affirmatively that they were made at the time 
the injury was inflicted. Ib. 

TAXES— ACTION TO RECOVER. 


Action to recover the amount of a tax paid by plain- 
tiff, alleged to have been illegally assessed upon a por- 
tion of its capital invested in United States stocks. 
The complaint, after alleging the imposition of the tax, 
set forth its confirmation by the supreme court on 
certiorari, and after the rendition of judgment that 
notice was served by the receiver of taxes, that unless 
paid a penalty would be imposed by way of interest 
and warrant issued, and that payment was compul- 
sorily made under said judgment, that defendants 
took the amount so paid from the receiver, and had 
ever since, and at the time of the commencement of 
the action still held it, that the judgment was reversed 
by the court of appeals; and that the assessment was 
rescinded. It also alleged a demand and refusal. De- 
fendants demurred, judgment was given for the 
defendants upon the demurrer, upon the ground that 
the payment was voluntary, and that the tax was im- 
posed for three separate purposes, i. e., for city, county 
and State taxes. Held, that the tax was not voluntar- 
ily paid (upon authority of Bank of Commonwealth v. 
The Mayor, etc., 43 N. Y. 189), and that, as the de- 
murrer admitted the allegations in the complaint that 
defendants held an amount illegally collected, it must 
be deemed to hold it for the use of plaintiff, and having 
refused to pay it over on demand, they were liable. 
East River Bank v. Butterworth, impleaded, etc. Opin- 
ion by Lott, Ch. C. 





GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT — APRIL TERM. 
SUPPLEMENTARY PROCEEDINGS — CONTEMPT. 

1. A judgment was recovered in a justice’s court; a 
transcript was filed and docketed in the clerk’s office 
of the county of Yates. Execution issued and re- 
turned unsatisfied. The plaintiff in such judgment 
made an affidavit entitling it “‘in justice’s court,” on 
which an order in supplementary proceedings for 
debtor to appear before a referee, was issued by the 
county judge. The debtor appeared before the 
referee, and the proceedings, by agreement, were 
adjourned. On the adjourned day the debtor did not 
appear, and subsequently he was fined by the county 
judge as foracontempt. The proceedings before the 
county judge are brought up to this court by certiorari. 

Held, that the entitling of the affidavit for the order 
for the debtor to appear ‘‘in justice’s court,’’ was an 
irregularity merely, and the debtor should have moved 
to set the proceedingsaside. 2d. It is not necessary to 
set out the facts necessary to confer jurisdiction, in 
order for the debtor toappear. 8d. An agreement 
between the parties by parol to adjourn the proceedings 
isvalid. 4th. The court in cases of contempt, unless it 
adjudges that the creditor has suffered loss or injury 
by the act of the debtor, is limited in imposing a fine 
to the costs and expenses. Proceedings of the county 
judge affirmed. Mace v. Oliver. Opinion by Mul- 
lin, P. J. 

SURPLUS MONEYS — INTEREST — LACHES. 

Plaintiff had the first lien by a mortgage on certain 
surplus moneys in the hands of a referee. On agree- 
ment of all the parties, a portion of the money was 
paid to plaintiff, and subsequently and on August 23, 
1871, the referee made his report. Plaintiff’s attorney 
did not file the report of the referee until November 
20, 1871, nor until after motion had been made by the 
creditors to compel the filing, etc. On the decision of 
the motion the court made an order providing, among 
other things, that the balance due plaintiff should be 
paid with interest from the date of the referee’s report. 
Plaintiff filed exceptions to the report, and on the 27th 
of December, 1872, an order was made overruling the 
exceptions and providing for the payment of interest 
to plaintiff from August 28, 1871, the date of the 
referee’s report. Plaintiff refuses to give satisfaction 
of his mortgage, and appeals from this order on the 
ground that he should be allowed interest on such 
balance to the time of payment. 

Held, that any direction for the payment of interest 
must be given by the court, and if interest is not pro- 
vided for in the order of confirmation, it cannot be 
paid by the holder of the surplus. 2d. That it having 
been necessary for the creditors to move to compel 
plaintiff to file the report and indorse on his mortgage 
the sum paid under the agreement, and plaintiff having 
filed exceptions and appealed from such order, was 
guilty of laches, and under such circumstances the 
court might properly limit the payment of interest to 
the date of the referee’s report. 3d. That a judgment 
is not discharged by the act of making the judgment 
debtor executor of the judgment creditor. Order 
affirmed. Saverhill v. Suydam. Opinion by Mullin, P. J. 

USURY. 


1. Plaintiff loaned defendant $1,350, and took as 
security the mortgage in suit for that amount. There 
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was a prior mortgage of $650 on the premises, not due. 
Plaintiff insisted, as part of the transaction, that said 
prior mortgage be assigned to him for $550. After 
negotiations with the mortgagee, he consented to and 
did assign same on payment of the face of the mort- 
gage, defendant paying the $100 difterence. 

Held, usurious. Plaintiff advanced 31,900, and 
received this mortgage of $1,350 and the prior mortgage 
of $650 for $550, thus realizing a premium of $100. 
Walch v. Cook. Opinion by Smith, J. 

2. The premises were, subsequently to giving of mort- 
gage in suit, sold to one K., with no agreement to pay 
the mortgages, but to sell and pay off said mortgages 
and a debt due by defendant to K., and pay the surplus 
to defendant’s wife, and the premises before this suit 
was brought were re-conveyed to defendant. 

Held, that the sale to K. was really but a mortgage, 
and not within Hartley v. Harrison, 24 N. Y. 170, and 
that Cook was at liberty to set up the defense of 
usury. Ib. 


WILL — CONSTRUCTION. 


One G. H. was owner in fee of a certain farm, and 
in and by his last will gave and bequeathed the use of 
said farm to his wife, and on her death he devised the 
same to his son, C. 8. H., subject to such life estate, 
and if he died without lawful issue it was then devised 
to certain grandchildren. By a subsequent clause of 
said will said farm was devised to the executors in said 
will named as trustees, to be held by them in trust for 
making improvements and the payment of his just 
debts and legacies, and to divide the net income from 
said farm between the widow and C. 8. H. during their 
lives. By a codicil G. H. devised to said C. 8. H. other 
real estate previously devised to another son, and he 
also made said executors trustees of the real and per- 
sonal estate of his said son, C. S. H., to be held for his 
use and benefit. Said C. 8S. H. was an idiot, and, in 
1864, a committee was appointed forhim. The mother 
of C. 8. H. is dead. Said C. 8. H. died intestate, leav- 
ing a wife and three children. Administrators were 
appointed for his estate, and accounts against said C. 
S. H. were presented amounting to more than the 
value of the personal estate. Some of the accounts 
were for necessaries for his family. The administra- 
tors allowed the accounts, and paid them pro rata. 
This action is brought to charge the real estate with 
the debts unpaid. The defendants are the infant heirs 
of said C. 8. H., and claim the land under the will of 
said G. H., and that they take as purchasers and not 
by descent frum their father. 

Held, that the estate granted to C. 8. H. by the will 
of G. H. was a fee, and that the children of C. S. H. 
took by descent from him and not as purchasers. 

2. That the trust to the executors did not interfere 
with the descent of the land to the children of C. 8. H. 

3. That claims for necessaries furnished an idiot may 
be collected although furnished without the approval 
of the committee, but when so furnished the good faith 
of the transaction must be clearly established. 

4. Evidence that some of the accounts were for 
‘goods, wares and merchandise,’’ was not sufficient 
evidence that they were for necessaries, and the find- 
ing of the referee that they were for necessaries was 
not justified. 

5. That it was necessary for the plaintiffs to prove 
what amount of debts had been allowed by the admin- 
istrators and the amount of assets realized and applied 
in payment of such debts. That the defendants were 





not bound by the action of the administrators or ef 
the surrogate in paying debts. Plaintiffs must prove 


the debts to be the debts of the father equitably and 
legally chargeable apon him. Judgment reversed. 
Barnes v. Hathaway. Opinion by Mullin, P. J. 
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BANKRUPTCY LAW. 


NOTES OF RECENT DECISIONS. 
ABATEMENT. 

On the death of an involuntary bankrupt before a 
jury trial has been had to determine whether he has 
committed an act of bankruptcy, the proceedings 
must abate. In re McDonald, U. 8. Dist. Ct., W. D. 
Pa., 30 Leg. Int. 232. 





EXEMPTION. 


A bankrupt, whose petition was filed in May, 1871, 
and had been allotted an exemption in August, 1871, 
under the provisions of the bankrupt act as it then 
stood, applied, after the amendment of June, 1872, for 
the additional exemptions allowed by that amend- 
ment. 

Held, that he was entitled thereto. Held further, 
that where the real estate had been sold prior to June, 
1872, the bankrupt was entitled to an exemption out 
of the proceeds of said real estate in the hands of the 
court, equal to the amount of real estate he would 
have been entitled to retain had his petition not been 
filed until after June, 1872. In re E. A. Volger, U. 8. 
Dist. Ct., W. D. N. C., 8 N. B. R. 132. 


INFANTS. 

1. At the time of Derby being adjudicated bank- 
rupt, 18th of December, 1871, he was a minor, not 
attaining his majority until the 14th of May, 1872. 
On the 5th of April, 1872, Barton, Alexander & Weller, 
creditors of Derby, who had not proved their debt in 
bankruptcy, filed a petition to set aside the adjudica- 
tion in bankruptcy, on the grounds: 1. That Derby 
wasaminor. 2. That the petitioning creditor’s debt 
not being for necessaries was not a debt provable in 
bankruptcy, and, therefore, not capable of supporting 
the petition for adjudication. 

Before this case was heard, Derby, arriving at full 
age, filed a petition ratifying the proceedings in bank- 
ruptcy, already commenced against him, and also the 
debt of Stevens (the petitioning creditor) and setting 
forth the other facts necessary to entitle him to file a 
petition in bankruptcy, asking not to be adjudicated 
bankrupt on that petition, but that the proceedings in 
bankruptcy commenced on the petition of Stevens 
may be continued, perfected and carried through. 

Held, Any creditor, whether he has proved his debt 
in bankruptcy or not, may move to set aside an adju- 
*dication of his debtor as a bankrupt, whenever such 
adjudication injuriously affects his interest, following 
In re Boston, Hartford & Erie R. R. Co., 9 Blatch. 101; 
8. C.,6N. B. R. 209. Inre Derby, U. 8. Dist. Ct., 8. 
D.N. Y., 8 N. B. R. 106. 

2. Infants, at least in regard to their general con- 
tracts, as subjects of voluntary or involuntary bank- 
ruptcy, are not embraced within the provisions of the 
act of 1867. In re Book, 3 McLain, 317, doubted. Ib. 

3. This is a question of jurisdiction, and the subse- 
quent ratification and confirmation by Derby of the 
proceedings against him can have no effect to give to 
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the court authority and jurisdiction as of the time of 
the adjudication. In re Lady Bryan Mining Co., 2 
Abb. U. 8. Rep. 527. Ib. 

4 ‘The question as to whether an infant may volun- 
tarily petition in respect of contracts for which he is 
liable, such as debts for the value of necessaries, left 
open and undecided. Ib. 

5. A debt contracted by an infant (not for necessa- 
ries) cannot be proved in support of a petition in bank- 
ruptey. Ib. 

LANDLORD’S LIEN. 


A landlord claimed a preference for rent of a planta- 
tion, leased by him to the bankrupt, upon which plan- 
tation it was alleged there was remaining, at the time 
of the adjudication of bankruptcy, property more than 
sufficient to pay the rent due, which property was sold 
by the assignee. 

Held, that the petitioner, having failed to take the 
necessary steps to secure his lien on the property for 
the rent due, had no prior claim to the fund in the 
hands of the assignee, and that he must share pro rata 
with the general creditors. Austin v. O’ Rielly, As- 
signee, U. 8. Dist. Ct., 8S. D. Miss., 8 N. B. R. 29. 


SERVICE. 


The service in this case, made in manner set out, 
held sufficient, viz.: The person serving it went to the 
dwelling-house, which was the last usual place of abode 
of Derby, the alleged bankrupt, in this district, and 
rang the door-bell; a woman of mature age came to the 
door, who appeared to be and acted as if she was the 
mistress of the house; the person inquired for Derby 
by his full name; she answered that he was not 
in, and declined to give any further information con- 
cerning him. The person then left with hera copy of 
the petition and the order, and stated to her that they 
were for Derby. Jn re Derby, U. 8. Dist. Ct., 8. D. 
N. Y., 8 N. B. R. 106. 


SURETY — MORTGAGE, 


1. A surety may pay the debt for which he is con- 
tingently liable, so as to satisfy the requirements of 
section 19 of the bankrupt act, by giving his indi- 
vidual note, if such note is expressly received as pay- 
ment. In re Morrill, U. 8. Dist. Ct., Nevada, 8 N. B. 
R. 117. 

2. A mortgage fraudulent and void as to creditors is 
so as to the assignee in bankruptcy. Ib. 

3. By statute, in Nevada, a chattel mortgage is void 
as to creditors unless immediate possession of the 
mortgaged property be taken and retained by the mort- 
gagee, arguendo. Ib. 

4 That, independent of the statute, a mortgage of 
goods is fraudulent and void as to creditors, if the 
mortgagor is allowed to remain in possession and sell 
and traffic with them as his own. Ib. 


CLAIM AGAINST INSURANCE COMPANY — PRACTICE. 


1. Where an insurance company became bankrupt, 
and acreditor filed proof of his claim in the ordinary 
form in bankruptcy but after the expiration of one year 
from the date of the loss—the policy, by its ninth 
clause, requiring proof of loss to be furnished in a par- 
ticular manner, and by the twelfth clause providing, 
“that no suit at law or in chancery should be sustain- 
able unless commenced within twelve months from 
the date of loss.” 





Held, to entitle claimant to recover, he must show 
that he has furnished the proof of loss in the manner 
required by the policy, or that there has been a waiver 
thereof ; that the insurance company, while solvent, 
may waive the proof of loss, but an assignee in bank- 
ruptcy has no power to waive it. In re Firemen’s In- 
surance Company, U. 8S. Dist. Ct., N. D. IL, 8 N. B. 
R. 123. 

2. Where the claim has been adjusted between the 
insured and the company, while solvent, it may be 
proved in bankruptcy as an ordinary debt, irrespective 
of the “‘year clause.’’ But where not so adjusted pre- 
vious to the insolvency of the company, the insured 
must not only furnish the ‘‘ proof of loss,”’ in the mode 
and manner pointed out in the policy, but must, in 
addition, file his proof of debt with the assignee in 
bankruptcy, within the time limited by the policy. Ib. 

3. Where a company becomes bankrupt, filing proof 
of debt with the assignee is to be taken and held 
as equivalent to commencing suit. Ib. 

4. Where an assignee in bankruptcy is not satisfied 
with the legality or correctness of any claim filed with 
him, the proper practice is for him to move to have it 
expunged under the thirty-fourth rule of the general 
orders in bankruptcy, and proceed as in that rule 
directed. Ib. 
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CONTRIBUTORY NEGLIGENCE. 


A question of considerable interest has been raised 
in several of the cases that have been lately decided 
with regard to the liability of railway companies in 
action of negligence. The point in dispute is, whether 
on a motion to enter 4 nonsuit in an action against a 
railway company fur personal injuries, on the ground 
that there was no evidence of negligence to go to the 
jury, it is open to the court to consider whether there 
was contributory negligence on the part of the plain- 
tiff such as to disentitle him to recover. The case of 
Gee v. The Metropolitan Railway Company, 21 W. R. 
584, L. R., 8 Q. B 161, is the latest case in which the 
subject is discussed, and after what fell from the 
judges who decided that case, the doubts which have 
prevailed appear to be as far from solution as ever. 
Kelly, C. B., in the course of the argument, expressed 
an opinion that if there be evidence of negligence on 
the part of the defendants, and of contributory negli- 
gence on the part of the plaintiff, there must always 
be a question for the jury, and it is not a case for a 
nonsuit. Bridges’ case, 19 W. R. 825, L. R., 6 Q. B. 
877, was cited as deciding the contrary. The head- 
note in the L. R. states it to have been held by four 
judges against three that the question of contributory 
negligence is open to the court in such cases. Grove, 
J., however, in giving judgment in Gee’s case, pointed 
out that the head-note in Bridges’ case seemed hardly 
correct, in so far as it attributed to Pigott, B., any 
judgment on the point at all. If his view be correct 
with regard to the effect of Pigott, B.’s, judgment, it 
follows that there was no decision of a majority upon 
the point at all, and the case cannot be considered a 
binding authority on the subject. In addition to the 
doubt thus expressed with regard to the effect of the 
judgment of Pigott, B., in Bridges’ case, it seems 
doubtful whether the judgment of Bramwell, B., 
also one of the majority, is based at all on the view 
that the question of contributory negligence was in- 
volved. That learned judge’s decision appears to be 
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based on the view that the accident was the conse- 
quence of the act of the person injured only, and that 
there was no evidence of negligence on the part of the 
defendants conducing to the accident. This is a per- 
fectly intelligible and logical ground; but it is worth 
while pointing out that it has no relation to the point 
as to whether the question of contributory negligence 
is open, for it proceeds on the basis that there has 
been no negligence conducing to the injury on the de- 
fendant’s part. It is the more necessary to notice 
this, because in the course of the arguments that have 
been used in some of the cases, if not in some of the 
judgments, there has been a slight tendency to con- 
fusion between cases where it was held that there was 
no evidence of negligence conducing to the accident 
on the defendants’ part but that the accident must be 
considered as wholly caused by the plaintiff's own act, 
and cases where, there being negligence on the de- 
fendants’ part conducing to the accident, it was also 
alleged that there was contributory negligence on the 
plaintiff’s part. 

It seems to have been sometimes suggested that, 
inasmuch as the question in relation to the propriety 
of a nonsuit is, whether there was evidence to go to the 
jury of negligence on the defendants’ part which caused 
the accident, in some cases even though there be evi- 
dence of negligence on the defendants’ part conducing 
to the accident, the court may consider the plaintiff’s 
acts as themselves forming the proximate cause of the 
injury. Siner’s case, 17 W. R. 417, L. R., 4 Ex. 32, has 
been sometimes explained in this way. But on con- 
sideration it will be seen that the distinction implied 
in this way of putting the case is untenable. There is 
no foundation for the suggestion that the defendants’ 
negligence need be the immediately proximate cause 
of the accident in order to be actionable. The proxi- 
mate cause of the accident may be the plaintiff’s own 
act, and yet the defendants may be liable if their neg- 
ligence caused him to do the act, as, for instance, in 
Cockle’s case, 18 W. R. 759, 20 W. R., 754, L. R. 7 C. P. 
821. If there be negligence on the defendants’ part 
conducing to the accident, the court can only be 
entitled to consider the plaintiff’s acts on the sup- 
position that the question of contributory negligence 
is open to them. Therefore, to reconcile Siner’s case 
with the contrary supposition it must be treated as 
proceeding on the ground that there was no evidence 
of negligence conducing to the accident on the de- 
fendants’ part at all, but the accident there solely arose 
from the plaintiff’s own act. The judgments in the 
case are, it would appear, on the whole, consistent with 
the latter view. Two considerations appear to be in- 
volved in the question, whether it is open to the court 
to go into the question of contributory negligence: 
the first, a matter of form as to the mode of reserving 
leave; and the second, a question of substance. Ac- 
cording to the strict construction of words, if the ques- 
tion reserved be whether there was evidence to go to 
the jury of negligence on the part of the defendants 
which caused the injury, the question of contributory 
negligence is excluded; but surely the right question to 
be reserved, and the question that is really meant to 
be reserved in such cases is, whether there was evidence 
to go to the jury upon which they were entitled to 
make the defendants liable for the accident. Brett, 
J., in his judgment in Gee’s case (ubi sup.), appears to 
indicate this very clearly. He says the plaintiff is 
bound to give evidence that in a certain sense the neg 





ligence of the defendants was the sole cause of the 
injury. The statement of the declaration must be 
taken impliedly to negative contributory negligence, 
inasmuch as contributory negligence is not required to 
be pleaded specially. Therefore, the question on the 
general issue is, whether there was negligence on the 
part of the defendants which, without contributory 
negligence on the plaintiff’s part, cavfsed the accident. 
Clearly, therefore, in point of form, it appears correct 
to say that the question whether the evidence was such 
that the jury could legally find a verdict for the plain- 
tiff on the general issue includes the question whether 
there was or was not contributory negligence. The 
substantial question, therefore, as to which the plead- 
ing point, as is not unfrequently the case, affords con- 
siderable guidance, is. whether the court as matter of 
law is entitled, in cases where there has been negli- 
gence on the part of the defendants conducing to the 
accident, to consider whether there was also contribu- 
tory negligence, which disentitles the plaintiff to re- 
cover. The question is one of no little practical diffi- 
culty. The general theory of the matter appears 
clearly to be on the side of those who maintain that 
the court are not entitled to go into the question. 
For be it observed, what the court generally in these 
cases is entitled to do is to consider, not whether the 
conclasion of the jury is right on a balance of evidence, 
but whether there was any evidence on which they 
might base the conclusion at which they arrived, sub- 
ject to the wholesome doctrine which has of late 
prevailed that a scintilla of evidence is not to be con- 
sidered as evidence to goto the jury. The difficulty in 
these cases is, that the court, in order to nonsuit, has 
to find, not that there was evidence of contributory 
negligence for the jury, but that there was contribu- 
tory negligence. It being admitted that there was 
evidence both ways, i. e., of negligence conducing to 
the accident on defendants’ part, and contributory 
negligence on plaintiff’s part, it seems to follow that 
there was evidence on which the jury might find either 
way, and with regpect to which it was their province 
to find which way the balance lay. It is not, however, 
very easy to apply the general principle to these cases. 
It is not easy to explain, from a common sense and 
untechnical point of view, why, if the question of 
negligence or no negligence on the defendants’ part is 
for the court, the question of contributory negligence 
on plaintiff's part is one wholly for the jury and not 
for the court. If contributory negligence was the sub- 
ject of a plea, would it not be for the court to say 
whether the evidence would support a negative find- 
ing by the jury? It is really impossible to separate the 
two questions of negligence on defendants’ part and 
contributory negligence on plaintiff’s part in many 
cases. The real truth is, that with regard to the ques- 
tion of negligence on the part of railway companies 
the courts have largely taken upon themselves the 
functions of juries, in consequence of the absolute 
necessity for the exercise of supervision over the ver- 
dicts arising from the tendency of juries to favor the 
private individual at the expense of the company. 
The question, whether upon the facts of the individual 
case there is negligence is in its essence matter of fact, 
not matter of law. There may be cases where there is 
positively no evidence of negligence, or only a scintilla 
of evidence; in those cases the court is, of course, en- 
titled to direct a nonsuit, not as a matter of law, but 
of fact, just as if a man having declared for non-deliv- 
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ery of timber sold proved a sale of coals. But the 
courts have gone far beyond this, and really take upon 
themselves to determine in cases of considerable doubt 
whether there was not evidence of negligence, but 
negligence itself. 

Having done this, they inevitably find it extremely 
difficult to avoid being drawn into the consideration 
of all the facts of a case, and entertaining the question 
whether, if there were negligence on the part of the 
defendants, there was not also contributory negligence 
on the part of the plaintiff. Brett, J.,made an effort, 
in the case of Gee v. The Metropolitan Railway Com- 
pany (ubt sup.), to establish some limit to this practice. 
Applying apparently a sort of modification of the doc- 
trine that a scintilla of evidence ought not be left to 
the jury, he laid it down that if the evidence of con- 
tributory negligence was so strong that no reasonable 
man ought to find for the plaintiff, then the court 
might enter a nonsuit, even if there was no evidence 
of negligence on the defendant’s part. This is unde- 
niably sound in principle, but it seems more than 
doubtful whether it is practically possible. Sound 
principle has been broken in upon, perhaps inevitably, 
in relation to the question whether there is negligence 
on the defendants’ part; and it appears naturally to 
follow that it must be so also on the question whether 
there is contributory negligence on the plaintiff’s part. 
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DUTIES OF ALIENS. 


SUPREME COURT OF THE UNITED STATES. 


CARLISLE AND HENDERSON, Appellants, v. THE 
UNITED STATES. 


1. Aliens domiciled in the United States in 1862 were en- 
gaged in manufacturing saltpetre in Alabama, and in 
selling that article to the Confederate States, knowing 
that it was to be used by them in the manufacture of gun- 

owder for the prosecution of the war of the rebellion. 
eld, that they thus gave aid and comfort to the re- 
bellion. 

2. The doctrine of Hanauer v. Doane, reported in 12 Wall., 
that “ he who, being bound by his allegiance to a govern- 
ment, sells goods to the agent of an armed combination 
to overthrow that government, knowing that the pur- 
chaser buys them for that treasonable purpose, is him- 
self guilty of treason or a misprison thereof,” repeated 
and reaffirmed. 

8. Aliens domiciled in the United States owe a local and 
temporary allegiance to the government of the United 
States ; they are bound to obey all the laws of the country, 
not immediately relating to citizenship, during their 
residence in it, and are equally amenable with citizens 
for any infraction of those laws. Those aliens who, be- 
ing domiciled in the country paor to the rebellion, gave 
aid and comfort to the rebellion, were, therefore, sub- 
ot to be prosecuted for violation of the laws of the 

nited States against treason and for giving aid and 
comfort to the rebellion. 

4. The proclamation of the president of the United States, 
dat December 25th, 1868, granting ‘“ unconditionally, 
and without reservation, to all and to every person who, 
directly or indirectly, participated in the late insurrection 
or rebellion a full pardon and amnesty for the offense of 
treason against the United States, or of adhering to their 
enemies daring the late civil war, with restoration of all 
rights, privileges and immunities under the constitution 
and the laws which have been made in pursuance there- 
of,” includes aliens domiciled in the country who gave 
aid and comfort to the rebellion. 

5. The pardon and amnesty thus granted relieve claimants 
prosecuting in the court of claims for the proceeds of 
captured and abandoned property, under the act of con- 

ress of March 12, 1863, from the consequence of partici- 
pation in the rebellion, and the reg | of establishin, 
their royalty in order to prosecute their claims, whic 
would otherwise be indispensable to a recovery. 

6. By the proceeding known as a “petition of right,” the 

vernment of Great Britain accords to citizens of the 
nited States the right to prosecute claims against that 





vernment in its courts, and therefore British a ag 
f otherwise entitled, may, under the act of con rt) 
July 27, 1868, prosecute claims against the Uni States 
in the court of claims. 


Appeal from the court of claims; judgment ren- 
dered December term, 1872. 
Mr. Justice Fre. delivered the opinion of the court. 


This case comes before us from the court of claims. 
The claimants are subjects of the queen of Great 
Britain, but they Were residents within the United 
States prior to the war of the rebellion, and during its 
continuance. In 1864 they were the owners of sixty- 
five bales of cotton stored on a plantation in Alabama. 
This cotton was seized during that year by naval 
officers of the United States and turned over to an 
agent of the treasury department, by whom the cotton 
was sold and the proceeds paid into the treasury. The 
present action was brought in the court of claims 
under the act of congress of March 12, 1863, known as 
the captured and abandoned property act, to recover 
these proceeds. 

The court found that the claimants were the owners 
of the cotton, and that it was seized and sold as stated, 
and that the net proceeds, amounting to $43,232, were 
paid into the treasury. 

The court also found that the government of Great 
Britain accords to citizens of the United States the 
right to prosecute claims against that government in 
its own courts; but that the claimants were engaged, 
in 1862, in manufacturing saltpetre in Alabama, and 
selling that article to the Confederate States, and that 
they thus gave aid and comfort to the rebellion, and 
for that reason were not entitled to recover the pro- 
ceeds of the cotton seized. Their petition was accord- 
ingly dismissed. 

The circumstances attending the manufacture and 
sale of the saltpetre, as disclosed in the findings of the 
court, plainly show that the claimants knew that the 
saltpetre was to be used by the confederates in the 
manufacture of gunpowder for the prosecution of the 
war of the rebellion, and there is little doubt that the 
sale was made in order to aid the confederates in ac- 
complishing their treasonable purposes. By thus fur- 
nishing materials for the prosecution of the war while 
they were domiciled in the country, knowing the uses 
to which the materials were to -be applied, the claim- 
ants became participators in the treason of the con- 
federates equally as if they had been original conspira- 
tors with them. The court of claims, therefore, did 
not err in its conclusion that the act of the claimants 
in selling the saltpetre to the confederates, under these 
circumstances, was an act of aid and comfort to the 
rebellion. We have already held in Hanauer v. Doane, 
12 Wall. 347, and we repeat and reaffirm what we there 
said, that ‘‘ He who, being bound by his allegiance to a 
government, sells goods to the agent of an armed com- 
bination to overthrow that government, knowing that 
the purchaser buys them for that treasonable purpose, 
is himself guilty of treason or a misprison thereof. 
He voluntarily aids the treason. He cannot be per- 
mitted to stand on the nice metaphysical distinction 
that, although he knows that the purchaser buys the 
goods for the purpose of aiding the rebellion, he does 
not sell them for that purpose. The consequences of 
his acts are too serious and enormous to admit of such 
a plea. He must be taken to intend the consequences 
of his own voluntary act.”’ 

But the aid and comfort thus given to the rebellion 
by the claimants did not justify a denial of their right 
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to recover the proceeds of their property in the treas- 
ury of the United States after the proclamation of 
pardon and amnesty made by the president on the 25th 
of December, 1868, unless their character as aliens ex- 
cludes them from the benefit of that proclamation, a 
question which we shall presently consider. Assuming 
that they are within the terms of the proclamation, 
the pardon and amnesty granted relieve them from 
the legal consequences of their participation in the re- 
bellion, and from the necessity of proving that they 
had not thus participated, which otherwise would have 
been indispensable to arecovery. It is true, the pardon 
and amnesty do not and cannot alter the actual fact 
that aid and comfort were given by the claimants, but 
they forever close the eyes of the court to the percep- 
tion of that fact as an element in its judgment, no 
rights of third parties having intervened. 

There has been some difference of opinion among 
the members of the court as to the cases covered by 
the pardon of the president, but there has been none 
as to the effect and operation of a pardon in cases 
where it applies. All have agreed that the pardon not 
merely releases the offender from the punishment pre- 
scribed for the offense, but that it obliterates in legal 
contemplation the offense itself. 

When, therefore, in Paddleford’s case, 9 Wall. 531, a 
claimant under the captured and abandoned property 
act, who had given aid and comfort to the rebellion, 
appeared inthe court of claims, asking for a restora- 
tion of the proceeds of his property, and showing that 
he had taken the oath prescribed by the pruclamation 
of President Lincoln, of December 8th, 1863, and had 
since then kept the oath inviolate, and was thereby by 
force of the proclamation pardoned, this court held 
that after the pardon thus granted no offense connected 
with the rebellion could be imputed to him; that if in 
other respects he made the proof which under the act 
entitled him to a decree for the proceeds of his prop- 
erty, the law made the proof of pardon a complete 
substitute for proof that he had given no aid or com- 
fort to the rebellion; and that a different construction 
would defeat the manifest intent of the proclamation 
and of the act of congress which authorized it. 

In Klein’s case, 13 Wall. 128, which subsequently 
came before the court, an act of congress designed to 
deny to the pardon of the president the effect and 
operation which the court had thus adjudged to it, and 
which declared that an acceptance of pardon without 
disclaimer should be conclusive evidence of the acts 
pardoned, and be inoperative as evidence of the rights 
conferred by it in the court of claims and in this court, 
was held to be unconstitutional and void. 

In Mrs. Armstrong’s case, 13 Wall. 154, which was 
here at the last term, the court declined to consider 
whether the evidence was sufficient to prove that the 
claimant had given aidand comfort to the rebellion, 
and held that the proclamation of pardon and amnesty 
issued by the president on the 25th of December, 1868, 
entitled her to the proceeds of her captured and aban- 
doned property in the treasury, without proof that 
she never gave such aid and comfort; that the procla- 
mation granting pardon unconditionally, and without 
reservation, was a public act of which all courts of the 
United States were bound to take notice, and to which 
all courts were bound to give effect. 

In Pargoud’s case, 13 Wall. 156, also here at the last 
term, the claimant stated in his petition that he was 
guilty of participating in the rebellion, but that he 





had been pardoned by the president, by special act, in 
January, 1866, and also by operation of the president’s 
general proclamation. The court of claims decided 
against the claimant on the ground that his petition 
did not aver that he had not given any aid or comfort 
to the rebellion, and did not sufficiently aver a pardon 
by the president. This court reversed the judgment, 
following the decision in Mrs. Armstrong’s case, and 
holding that the president’s proclamation of Decem- 
ber 25, 1868, relieved claimants of captured and aban- 
doned property from proof of adhesion to the United 
States during the civil war. 

After these repeated adjudications, it must be re- 
garded as settled in this court that the pardon of the 
president, whether granted by special letters or by 
general proclamation, relieves claimants of the pro- 
ceeds of captured and abandoned property from the 
consequences of participation in the rebellion, and 
from the necessity of establishing their loyalty in order 
to prosecute their claims. This result follows, whether 
we regard the pardon as effacing the offense, blotting 
it out, in the language of the cases, as though it had 
never existed, or regard persons pardoned as necessarily 
excepted from the general language of the act, which 
requires claimants to make proof of their adhesion, 
during the rebellion, to the United States. It is not 
to be supposed that congress intended, by the general 
language of the act, to encroach upon any of the pre- 
rogatives of the president, and especially that benign 
prerogative of mercy which lies in the pardoning 
power. It is more reasonable to conclude that claim- 
ants restored to their rights of property, by the pardon 
of the president, were not in contemplation of con- 
gress in passing the act, and were not intended to be 
embraced by the requirement in question. All general 
terms in statutes should be limited in their applica- 
tion, so as not to lead to injustice, oppression or any 
unconstitutional operation, if that be possible. It will 
be presumed that exceptions were intended which 
would avoid results of that nature. United States v. 
Kirby, 7 Wall. 482. 

Such being the general effect of pardon and amnesty 
granted by the president, it only remains to consider 
whether the proclamation of December 25, 1868, em- 
braces the claimants who were aliens domiciled in the 
country within its provisions. And upon this point 
we entertain no doubt. The claimants were residents 
in the United States, prior to the commencement of 
the rebellion. They so allege in their petition; they 
were, therefore, bound to obey all the laws of the 
country, not immediately relating to citizenship, dur- 
ing their sojourn init; and they were equally amenable 
with citizens for any infraction of those laws. ‘The 
rights of sovereignty,’’ says Wildman, in his Institutes 
on International law (Wildman, p. 40), ‘‘extend to all 
persons and things, not privileged, that are within the 
territory. They extend to all strangers therein, not 
only to those who are naturalized and to those who are 
domiciled therein — having taken up their abode with 
the intention of permanent residence— but also to 
those whose residence is transitory. All strangers are 
under the protection of the sovereign while they are 
within his territories, and owe a temporary allegiance 
in return for that protection.” 

By allegiance is meant the obligation of fidelity and 
Obedience which the individual owes to the govern- 
ment under which he lives, or to his sovereign, in 
return for the protection he receives. It may be an 
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absolute and permanent obligation, or it may be a 
qualified and temporary one. The citizen or subject 
owes an absolute and permanent allegiance to his gov- 
ernment or sovereign, or at least until, by some open 
and distinct act, he renounces it and becomes a citizen 
or subject of another government or another sovereign. 
The alien, while domiciled in the country, owes a local 
and temporary allegiance, which continues during the 
period of his residence. 

This obligation of temporary allegiance by an alien 
resident in a friendly country is everywhere recognized 
by publicists and statesmen. In the case of Thrasher, 
acitizen of the United States, resident in Cuba, who 
complained of injuries suffered from the government 
of that island, Mr. Webster, then secretary of State, 
made, in 1851, a report to the president, in answer to a 
resolution of the house of representatives, in which he 
said: ‘“‘ Every foreigner born, residing in a country, 
owes to that country allegiance and obedience to its 
laws so long as he remains in it, asa duty upon him 
by the mere fact of his residence, and that temporary 
protection which he enjoys, and is as much bound td 
obey its laws as native subjects or citizens. This is 
the universal understanding in all civilized States, and 
nowhere a more established doctrine than in this 
country.”’ And again: ‘‘ Independently of a residence 
with intention to continue such residence; independ- 
ently of any domiciliation; independently of the tak- 
ing of any oath of allegiance or of renouncing any 
former allegiance, it is well known that, by the public 
law, an alien ora stranger born, for so long a time as 
he continues within the dominions of a foreign govern- 
ment, owes obedience to the laws of that government, 
and may be punished for treason or other crimes as a 
native-born subject might be, unless his case is varied 
by some treaty stipulation.’’ Webster’s Works, vol. 6, 
p. 526. 

The same doctrine is stated in Hale’s Pleas of the 
Crown (vol. 1, chap. 10), East’s Crown Law (vol. 1, 
chap. 2, § 4), and Foster’s Discourse upon High Treason 
(§ 2, p. 185), all of which are treatises of approved 
merit. 

Such being the established doctrine, the claimants 
here were amenable to the laws of the United States, 
prescribing punishment for treason, and for giving aid 
and comfort to the rebellion. They were, as domiciled 
aliens in the country, prior to the rebellion, under the 
obligation of fidelity and obedience to the government 
of the United States. They subsequently took their 
lot with the insurgents, and would be subject, like 
them, to punishment under the laws they violated but 
for the proclamation of the president of December 25, 
1868. That proclamation, in its comprehensive terms, 
includes them and all others in like situation. It 
“srants unconditionally, and without reservation, to 
all and to every person who, directly or indirectly, 
participated in the late insurrection or rebellion, a full 
pardon and amnesty for the offense of treason against 
the United States, or of adhering to their enemies 
during the late civil war, with restoration of all rights, 
privileges and immunities under the constitution and 
the laws which have been made in pursuance thereof.”’ 

The act of congress of July 27, 1868 (15 Stats. at 
Large, 243), authorizes any alien to prosecute claims 
against the United States in the court of claims, where 
the government of which he is a citizen or subject 
accords to citizens of the United States the right to 
prosecute claims against such government in its courts. 





In O’ Keefe’s case 11 Wall. 178, it was held that, by the 
proceedings known as a ‘petition of right,” the gov- 
ernment of Great Britain accords to citizens of the 
United States the right to prosecute claims against 
that government in its courts; and, therefore, that 
British subjects, if otherwise entitled, may prosecute 
claims against the United States, in the court of claims. 
There is, therefore, no impediment to the recovery by 
the claimants in this case of the net proceeds of their 
cotton paid into the treasury. 

The judgment of the court of claims must, therefore, 
be reversed, and that court directed to enter judgment 
in favor of the claimants for the amount of such net 
proceeds, and it is so ordered. 


a 


: BOOK NOTICES. 


A Practical Treatise on the Law of Covenants for Title by 
William Henry Rawle. Fourth edition, revised and en- 
larged. Boston: Little, Brown & Company, 1873. 

Mr. Rawle is, we believe, the only text writer on this 
branch of the law, and so thoroughly and satisfactorily 
has he presented the subject, that we have nothing to 
expect or tohope for from a rival. The third edition 
of the work was published in 1860. That edition we 
have had frequent occasion to examine carefully, and 
we have found that it fully sustained its claim to the 
title of a practical treatise. The present edition we 
have examined with such thoroughness as we had the 
leisure for—but with especial care as to the decisions of 
the last four or five years, and we are of the opinion that 
the author is justified in expressing his belief ‘* that 
the treatise now correctly represents the present state 
of the law upon both sides ‘of the Atlantic.’’ ‘ Every 
line of it,’’ he tells us, ‘‘ has been carefully considered, 
and every authority recousulted.”” Much of the work 
has been rewritten and much of it condensed to make 
room for the new material and for a new chapter upon 
“the jurisdiction of equity as to covenants for title.” 

The first two chapters are upon warranty and the in- 
troduction of covenants for title, and the usual cove- 
nants and what covenants a purchaser has a right to 
expect. The six succeeding are upon the following cov- 
enants: For seizin; good right to convey ; against in- 
cumbrances; for quiet enjoyment; for further assur- 
ance; of warranty. The subsequent chapters are on: 
The measure of damages; the extent to.which cove- 
nants for title run with the land, and; of their release; 
the operation of covenants for title by way of estoppel 
or rebutter; implied covenants for title and how cove- 
nants may be limited or qualified; the parties bound 
and benefited by covenants for title; the purchasers 
right at law to recover back or detain the purchase- 
money after the execution of the deed; and the juris- 
diction of equity as to covenants for title.” 


Reports of the Decisions of the Court of Appeals of the State 


of New York, not heretofore reported under 0; 
tion. Arranged alphabetically, with notes and references 
to subsequent decisions and tion. Edited by Austin 
Abbott. Vol. 1,A.D. New York: Diossy & Co., 1873. 
The years between 1864 and 1869 were unfortunate 
years for the reports of the Court of Appeals. The 
official reporter was either incompetent or too careless 
to distinguish the valuable from the unimportant de- 
cisions, or to report accurately those that he did select. 





64 


THE ALBANY LAW JOURNAL. 











To supplement the evil, and the reporter's inefficiency, 
Mr. Keyes issued four volumes of ‘‘ rejected decisions ’”’ 
as badly reported as were the cases in Tiffany’s reports. 
There were besides several important ‘‘ rejected decis- 
ions”? to be found only in the pigeon holes of the 
office of the clerk of the court. 

Mr. Abbott says in his preface that ‘‘the object of 
this collection is to present in compact form and ina 
reliable manner all that is believed to be authoritative 
of the valuable decisions which are not to be found in 
the official series known as “‘ The New York Reports.”’ 
That is, the decisions worth reporting, contained in 
Keyes Reports, in the Transcript Appeals series, in the 
two series of Practice Repofts, and those which have 
never been elsewhere reported. The editor claims to 
have the express sanction of the court to his enterprise 
and to have had unusual facilities afforded him by the 
former judges in the way of minutes of arguments, 
consultations and decisions, of opinions, ‘‘ cases ’’ and 
briefs. 

The series will comprise five volumes. It certainly 
seems a little severe on the profession to ask them to 
purchase over again what they have already purchased, 
but they have got quite accustomed to that sort of 
thing in this State, and, besides, the accuracy assured 
and the new material may reconcile them to the 
burden. 

We would not omit to state that Mr. Abbott has 
added several valuable notes, and has otherwise done 
his work with skill and judgment. 


a, 


CORRESPONDENCE. 

SENATOR CONKLING ELIGIBLE AS CHIEF JUSTICE. 
To the Editor of the Albany Law Journal: 

Are you not in error in asserting that Senator Conk- 
ling is ineligible to the office of chief justice? 

It is true that ‘“‘no senator or representative shall, 
during the time for which he was elected, be appointed 
to any civil office under the authority of the United 
States, which shall have been created or the emolu- 
ments thereof shall have been increased during such 
time.”’ It is also true that the “emoluments” of the 
office of chief justice were increased during the last 
session of congress, 7. e., the 42d congress, and that Mr. 
Conkling was a member of that congress. 

But the time for which he was elected United States 
Senator, and during which the ‘‘emoluments’’ were 
increased, began March 4, 1867, and ended March 4, 
1873, at noon. 

Last winter, Mr. Conkling was elected senator for a 
new term, commencing March 4, 1873, and ending 
March 4, 1879. Since March 4, 1873, there has been no 
legislation by congress. Is he not, therefore, eligible 


to the office? 
HENRY JONEs. 


New York, July 21, 1873. 


[We were very clearly in error, through a mistake in 
dates. The salary bill was approved March 3d— ono 
day before the commencement of Senator Conkling’s 
present term. He is therefore eligible, by the letter 
of the law, as is also Senator Howe, of Wisconsin. 
Senators Edmunds and Carpenter are, however, ineli- 
gible, since their present terms began in 1869. We are 
obliged to our correspondent for calling our attention 
to the matter.—Eb. A. L. J.] 





LEGAL NEWS. 


An election for clerk of the court of appeals of 
Maryland takes place at Frederick, on the 12th of Sep- 
tember next. 


A movement is on foot for the erection of a statue 
of the late Hon. William H. Seward in the Central 
Park. 


Judge Chester C. Cole of the supreme court of Iowa, 
and Judge Orsamus Cole of the supreme court of Wis- 
consin, both celebrated their silver weddings during 
the last week in June. 


The Right Hon. Richard Bethell, Baron Westbury, 
formerly Lord Chancellor of England, died during the 
early part of the week. He was appointed Solicitor- 
General in 1852, Attorney-General in 1856, and Lord 
Chancellor in 1861. He resigned the great seal in 1865, 


Chief Justice Chapman of the Supreme Judical Court 
of Massachusetts, died on the 28th of June at Fluellen, 
on Lake Luzern, Switzerland, »vhither he had gone to 
recruit his health. He was appointed a judge of the. 
Supreme Judicial Court in 1860, and chief justice on 
the resignation of Chief Justice Bigelow in 1868. 


Governor Dix has called an extraordinary circuit 
term of the supreme court, to be held in this city Sep- 
tember 16, Judge James C. Smith to preside. The 
term is called at the request of lawyers and on the 
recommendation of the attorney-general for the pur- 
pose of clearing the calendar of causes which have 


accumulated. 
—————_—>—____—_ 


AN ANECDOTE OF CHIEF JUSTICE CHASE. — An old 
friend of the late chief justice tells us an anecdote 
showing Mr. Chase’s cleverness at repartee. While on 
a visit to the southern States, after the war, Mr. Chase 
was introduced to avery beautiful woman, who prided 
herself on her devotion to the ‘lost cause.’”’” Anxious 
that the chief justice should know her real sentiments, 
she remarked, as she gave him herhand: ‘ Mr. Chase, 
you see before you a rebel who has not been recon- 
structed.’’ ‘‘ Madame,” replied he, with a profound 
bow, ‘‘ you are so perfectly constructed that any recon- 
struction is altogether impossible.’’ —N. Y. Post. 


—_———_ 


Before Chief Justice Parsons went on the bench he 
met Alexander Hamilton in an important suit, tried 
before Judge Ellsworth, in the New York courts. The 
former was astonished by his opponent’s legal knowl- 
edge, and particularly by his skill in special pleading, 
naming him in open court ‘the giant of the New Eng- 
land bar.’’ It was upon this occasion that, in reply- 
ing to some distinctions Parsons had made, Hamilton 
said: ‘‘May it please your honor, I have known men 
to split a hair, and I may have tried to do it myself, 
but I never before saw any one decimate a hair and 
count the pieces before the court.”’ 


It is stated that Lord Chief Justice Cockburn has 
made a joke, and a very execrable one it is. A Mrs. 
Jury being examined as a witness in the Tichborne 
case, stated that she had eleven children, whereupon 
his honor observed he always understood it took twelve 
to make a jury. 
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MERCANTILE AGENCIES. 


The most important question with regard to mer- 
cantile agencies is, as to how far their communications 
made to their patrons and customers and affecting 
the credit and commercial standing of others are to 
be regarded as privileged communjcations. However 
useful these agencies may be to traders and merchants 
when properly conducted — and that they are useful 
there can be little question —tkey may yet, if reck- 
lessly and dishonestly managed, become engines of 
great evil, and sources of great injury to the worthiest 
and most solvent business men of the country. 

As these agencies are an outgrowth of modern 
times, there are but few cases to be found in the 
reports relating particularly to them, but it is believed 
that enough may be found to settle, pretty clearly, the 
extent of their rights and liabilities in the matter of 
communicating information. 

The earliest case bearing upon the subject is that 
of Goldstein v. Foss, 2 Carr & Payne, 252 (1826). 
The facts were these: A society had been formed 
called “ The Society for the Protection of Trade against 
Swindlers and Sharpers,” into which all fair traders 
were admissible. It was the duty of defendant, its 
secretary, to ascertain and designate to the members, 
the names of such persons as were deemed improper 
persons to be balloted for as members. The libel com- 
plained of was a communication addressed to the mem- 
bers of the society, in which it was stated that the 
plaintiff was reported to this society as improper to 
be proposed to be balloted for as member thereof. 
Lord Tenterden told the jury that there could be ne 
doubt that such a communication was libelous, and 
the jury gave a verdict for plaintiff. 

The case of Fleming v. Newton, 1 H. L. Cas. 363 
(1848), is, however, more nearly akin to the precise 
subject we have in hand. There the appellants were 
directors of a Scottish mercantile society, formed “ to 
concentrate and bring together, from time to time, a 
body of information for the exclusive use of the mem- 
bers, relating to mercantile credit of the trading com- 
munity, with a view of diminishing the hazards to 
which mercantile men were exposed.” The rules 
required the secretary to collect from the public 
records of protests, etc., the names and designations 
of debtors, in trade, etc., and to print his information 
and forward it monthly to each member of the society. 
The respondent had dishonored two notes and pro- 
cured an interdict against the publication of the pro- 
tests by the appellants. The laws of Scotland required 
all protests to be registered in a public register, and 





it was conceded that the extracts complained of were 
taken from this record, and were made for a limited 
purpose, and for the use of the society. The House 
of Lords dismissed the interdict. In the course of the 
judgment the lord chancellor spoke as follows: 
“They (the society) are engaged in mercantile affairs, 
in which their security and success must greatly 
depend upon a knowledge of the pecuniary transac- 
tions and credit of others. That each of them might 
go or send to the office and search the register, is not 
disputed, and that they might communicate to each 
other what they had found there, is equally certain. 
What they have done is only doing this by a com- 
mon agent, and giving the information by means of 
printing. No doubt ifthe matter isa libel, this is a 
publication of it; but the transaction disproves any 
malice and shows a legitimate object for the act 
done.” The turning point in this case was probably 
the fact that the matter claimed to be libelous was 
copied from a public record. 

The earliest case in this country, so far as we have 
been able to ascertain, was that of Billings v. Russell, 
8 Boston Law Reporter, 699, tried before Dewey, J., 
at Nisi Prius. The plaintiff was a merchant and the 
defendant the proprietor of the “Boston Mercantile 
Agency.” The defendant had received from his agent, 
on what was supposed to be reliable authority, a re- 
port injurious to the credit of the plaintiff. This 
report had been read by defendant’s clerks to regular 
subscribers to defendant’s agency, who were inter- 
ested in knowing the standing of the plaintiff. The 
report was incorrect and unjust. The court charged 
that if the defendant, as the constituted agent of a 
commercial house, upon the application of his princi- 
pal, made inquiries at the proper places and under 
proper and reasonable guards to insure accuracy and 
privacy as to the information thus obtained, and the 
information which he thus obtained was repeated bona 
fide to his employer, and to him alone, as the result 
of such inquiries, and for the purpose of governing his 
conduct in his business transactions with the party as 
to whom the inquiry was made, such communication 
may be justifiable as a confidential communication, 
and the defendant would not be responsible athough 
the information was incorrect and unfounded in fact, 
the defendant acting in good faith, and believing it to 
be true at the time he communicated it; but that the 
privilege of a confidential communication would be 
confined to the agent, and if the principal repeated it 
to others he would be responsible. 

In Zaylor v. Church, 8 N. Y. 452 (1853), the ques- 
tion was fully discussed before the eourt of appeals 
of this State. Several mercantile firms of the city of 
New York associated together and employed the 
defendant to travel in the southern and western 
States, to obtain information in relation to the stand- 
ing of merchants and traders residing there. The 
information obtained was transmitted in the form of 
a report to one of the associated firms, and by them 
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printed and a copy sent to each member of the asso- 
ciation. The defendant having made a report un- 
favorable to the credit and standing of the defendant, 
a merchant in Mississippi, which report was circulated 
in the usual manner, the plaintiff brought an action 
for libel and recovered judgment, which being 
affirmed by the court in banc, an appeal was taken 
to the court of appeals. The judgment was reversed 
on the ground of improper rejection of evidence ; but 
on the question of libel or no libel, Jewett, J., who 
delivered the opinion, said: “I think the court below 
was right in holding that the publication could not be 
included within the protection of privileged commu- 
nications. In this case the communication was not 
even confined to persons making the inquiries of the 
defendant. The libel complained of was printed by 
his procurement, and distributed by him to persons 
who had no special interest in being informed of the 
condition of the plaintiff's firm.” This was all that 
was said on this point. But on the question being 
propounded to the court: “ Was the alleged libel a 
privileged communication?” all the members of the 
court who heard the argument were of the opinion 
that it was not. 

This decision must rest solely upon the ground that 
the information claimed to be libelous was commu- 
nicated to persons other than those who had a direct 
and special interest in it, and, as we shall see, it is an 
authority for nothing beyond that. 

Ormsby v. Douglass, 37 N.Y. 477 (1868), was an 
action of slander against the owner of a mercantile 
agency in New York. By the terms of the subscrip- 
tion to this agency — which constituted the contract 
between the defendant and the person to whom the 
alleged slanderous words were uttered — all informa- 
tion was to be considered strictly confidential and 
furnished only for the use of subscribers. One 
Benton, a subscriber, holding a note indorsed by the 
plaintiff, applied to the defendant for information as 
to his credit, responsibility, ete. The books of the 
agency were consulted by the clerks, and the result 
communicated to the defendant, who thereupon in- 
formed Benton that plaintiff was “a man of no respon- 
sibility ; he was a bad man and worked for counter- 
feiters, and was a counterfeiter.” On the trial, a non- 
suit was granted on the ground that the communica- 
tion was confidential and privileged. This judgment 
the court of appeals affirmed, on the ground that the 
words were ccmmunicated by the defendant in the 
performance of a duty imposed upon him, to a person 
who had an interest in the matter, and who had a 
right to require the information. This decision is in 
accordance with the rule so well stated by Parke, B., 
in Toogood v. Spryling, 1 Comp. M. & R. 143 — and 
which has been since universally approved — that a 
communication is privileged, if fairly made, by a per- 
son in the discharge of some public or private duty, 
whether legal or moral, or in the conduct of his own 
affairs, in matters where his interest is concerned. 





The doctrine laid down in Taylor v. Church, that 
communications derogatory to the credit or standing 
of another, were not privileged if made to those who 
had no special interest therein, was re-asserted in 
Sunderlin v. Bradstreet, 46 N. Y. 188; 7 Am. Rep, 
322. In that case the defendant had a commercial 
agency, and distributed to his subscribers, semi- 
annually, 10,000 copies of a publication, giving the 
credit and standing of merchants. He also issued a 
weekly sheet of “corrections,” which was sent to all 
subscribers to the semi-annual publication, and which 
contained the alleged libelous matter —to wit: that 
the plaintiffs had failed—which was false. The 
defendant appealed from a judgment against him, and 
the judgment was affirmed for the reason above 
stated. The court said: Whether a libel or slander 
is within the protection accorded to privileged com- 
munications, depends upon the occasion of the publi- 
cation or utterance as well as the character of the com- 
munication. The party must have a just occasion for 
speaking or publishing the defamatory matter. A 
communication is privileged within the rule when 
made in good faith, in answer to one having an inter- 
est in the information sought ; and it will be privileged, 
if volunteered, when the party to whom the commu- 
nication is made has an interest in it; and the party 
by whom it is made, stands in such relation to him as 
to make it a reasonable duty, or, at least, proper that 
he should give the information.” Precisely the same 
conclusion and on the same grounds, was reached in 
Commonwealth v. Stacey, 3 Phil. Leg. Gaz. 13, which 
was an indictment for an alleged libel contained in 
the circular of a commercial agency. 

It follows, then, from these decisions that a com- 
munication from a commercial agency to a subscriber 
is privileged, provided the subscriber have a special 
interest in the particular information communicated, 
but that if the communication be published to all 
subscribers, whether having a special interest in it 
or not, it is not privileged, and if defamatory may be 
made the subject of an action. 

ee een 


WHERE TO COMMENCE THE PRACTICE OF 
THE LAW. 


Any one who has had the fortune to peruse the 
twenty odd addresses that have, within the last two 
or three months, been delivered to the graduating 
classes of the various law schools of this country, will 
concede that old Roger North’s words are quite true 
even to this day, that, “of those who are so civil to 
assist a novice with their advice, what method to take, 
few agree in the same—some say one way, some 
another, and among them rarely any one that is 
tolerably just.” “Nor is it so easy a matter to do it,” 
he continues “that every one should pretend to ad- 
vise, for most enter the profession by chance, and all 
his life is partial to his own way, though none of the 
best; and it is a matterof great judgment, which 
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requires a true skill in books and men’s capacity, so 
that I scarce think it is harder to resolve very difficult 
cases in law, than it is to direct a young gentleman 
what course he should take to enable himself so 
to do.” 

It is, of course, unfortunate that this is, to-day, 
true of a science that takes up in its ashes “the 
sparks of all sciences in the world ;” but it is, we fear, 
a melancholy fact, that in the matter of legal educa- 
tion or direction, the nineteenth century is not much, 
if any, in advance of the century or two centuries 
preceding. 

But the especial point to which our attention has 
been directed is the various advice given in these 
addresses as to the best place to commence the prac- 
tice of the law — whether in city or country, in the 
east or in the west. Toa large number of the thou- 
sand or so young men who have recently come to 
the bar, this is a matter of considerable importance — 
for in the legal, as well as in the military, campaign, 
is Napoleon’s celebrated axiom true — c’est le premier 
pas qui conte. 

On the primary question of location, the burden 
of advice appears to be to ‘go west.” Being some- 
what familiar with the relative chances for the 
young lawyer, both at the east and at the west, 
we are satisfied that this advice is fatuous. There is, 
to be sure, something fascinating about a new, grow- 
ing, enterprising town, such as is to be found almost 
anywhere in the west—but it is a fascination of 
which the young lawyer should beware. It has 
already filled the west with a surplus of young and 
ambitious lawyers, and any hopeful neophite who 
now goes to the west in the expectation of finding a 
profitable field unoccupied, will, in the end, be wo- 
fully disappointed. It is quite true that business does 
not there run in such well-worn ruts as in the east, and 
that wisdom and capacity are not there thought to be 
found only under gray hairs; but it is equally true 
that the field is more thoroughly occupied — that 
there are more ambitious, enterprising young lawyers 
at the west than in the eastern States. 

Again, litigation is a sort of luxury and flourishes 
best where money is most plentiful. Of money, the 
west is comparatively destitute, and litigation, there- 
fore, languishes. There is probably more, and, to 
the lawyers, more profitable, litigation in some of the 
counties of this State, than in the whole of some of the 
western States. In fine, we are thoroughly convinced 
that any young lawyer who goes west solely to find a 
good “location,” will have occasion to rue it. 

Another point of these advisory addresses is as to 
the comparative merits as a starting point, between 
the city and the town. And here again the bulk of 
the advice seems to us erroneous. We are fully con- 
scious that the city has its advantages. The courts 
are wont to sit more frequently there — there is more 
of a “legal atmosphere,” more to stimulate one’s 
ambition, more business. But after all we believe 





that the best training-school for the young lawyer is 
the country. It is the school in which most of our 
great lawyers have been trained. There a young 
lawyer’s practice will be much more varied than in 
the city, and though the sums involved may be much 
less, the legal questions will be just as important and 
just as intricate. He will also come into closer con- 
tact with his neighbors, will come to know men bet- 
ter, and will be more closely watched and criticised — 
an important matter to a man beginning his profession. 
For instance, a young lawyer in a city has a case 
before a justices’ court. The chances are that no one 
is present at the trial but the parties interested, the 
witnesses and the justice— all anxious to have the 
case disposed of as speedily as possible. Nine times 
out of ten he will do his part hastily if not carelessly, 
submitting the case to the court, with few, if any, 
comments. Take the same case before a justice of the 
peace in a country tavern, with a score or so of the 
“neighbors” looking on—and on such an occasion 
there is seldom lack of spectators—and it would 
be tried very differently. Every young man of mettle 
would feel that he was himself on trial, and would 
look to acquit himself most worthily. Much would 
be expected, and he would seek to meet the expecta- 
tion. The presence of an expectant audience — 
boorish though it might be — would nerve him up to 
efforts that he would never think of making without 
it— that he would probably never have made in a 
deserted city court-room. In such a contest —in 
doing one’s “level best” always, and under all cir- 
cumstances, is gained the real sinew and muscle —the 
discipline and development which make the successful 
lawyer. 2 

We, of course, do not advise any young lawyer to 
make a country practice his ultimate aspiration — un- 
less he finds himself to be a failure — but we confi- 
dently assert that it is much better that the first five 
years after acall to the bar be spent outside of a city. 


————_¢¢——_——— 
CURRENT TOPICS. 


The attorney-general of Iowa has been called upon 
for an opinion upon the curious question of the 
power of the State to copyright its laws — the legis- 
lature having provided that the Code should be 
printed, and sold for the benefit of the State. The 
attorney-general replied that “it is quite probable 
that it would have been competent for the legislature 
when providing for the publication of the Code, to 
also have provided for securing to the State the copy- 
right of such publication,” but that, as the legislature 
did not do this, there was no authority for restraining 
any publication of the Code. It would certainly be 
a most mean and pitiful piece of political economy, 
to say no more, for a State to attempt to limit by 
copyright a diffusion and knowledge of its laws. It 
would be much more worthy of a State, and better 
economy in the long run, to compel the publishers to 
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sell the laws at the lowest possible price, and thereby 
help to disseminate a knowledge of the laws among 
the people. There is little difference in principle 
between the Roman emperor’s plan of writing the 
laws so high as not to be readable, and a plan to so 
control their publication as to put the price beyond 
the means of the people. 


The newspapers of the State seem very generally to 
hold the opinion that the new law of murder will result 
in a practical abolition of capital punishment. 
own opinion is, that it will do nothing of the kind,— 
that there will be nearly or quite as many convic- 
tions of murder in the first degree as under the old 
law, but that fewer will escape with the slight punish- 
ment attached to manslaughter in the third degree. 
However this may be, there can be little question as 
to the wide-spread conviction, that the pardoning 
power should be lodged in hands other than those of 
the executive. The reasons for this change we 
stated somewhat in full in a former number, and 
those reasons, and the plan there suggested of a com- 
mission or court of pardons, have been very generally 
adopted. So long as courts are fallible, and men are 
unjustly convicted, the pardoning power must neces- 
sarily rest somewhere, but it should be placed as far 
as possible beyond any influence, save that of exact 
justice. Intrusted to a few wise and good men, 
acting with the solemnity and impartiality of a court, 
it will be much less liable to abuse than in the hands 
of the average governor. 


The Mordaunt divorce case has again been intrud- 
ing itself on the notice of the English public; but on 
the present occasion it is free from all the crowd of 
peculiar details with which we have become accus- 
tomed to associate its appearance. A question of law 
of a very important character has been raised in the 
course of the suit, and is now referred for ultimate 
decision to the tribunal of the House of Lords, with 
the assistance of the common law judges. The 
whole point of the question raised may be summed 
up in the case put to the judges by Lord Chelms- 
ford: ‘Whether proceedings for dissolution of 
marriage can be instituted or proceeded with either 
on behalf of, or against, husband or wife, who, before 
proceedings were instituted, had become incurably 
lunatic?” There is no precedent to guide the decis- 
ion which turns upon the construction to be put on 
the act of parliament, which established the court of 
Divorce. The practical difficulties of a decision either 
way are obvious. If no such prodtedings can be 
taken, then the injured husband or wife will be per- 
manently without relief from no fault or shortcoming 
of their own, while, on the other hand, it is urged, if 
such proceedings are allowed, it will be possible to 
condemn unheard any unfortunate person who may 
happen to have become lunatic. The judges have 
reserved their decision. 


Our- 





The Ohio Constitutional Convention seems to be 
timid about recommending an appointive instead 
of an elective judiciary, fearing that they will be 
charged with a desire “to take away power from the 
people.” But the better portion of the press of the 
State is beginning to urge the Convention to decisive 
action. The Cincinnati Gazetie sums up its objec- 
tions to the elective system as follows: 

“Tt has not kept up the character of the Ohio judi- 
ciary. The good judges cannot redeem the system 
from the poor. It has not done its worst with us, 
but is continually growing worse. New political in- 
stitutions generally start out with high resolves, which 
inthe beginning fill them with good officers. The 
debasement to the common level comes by degrees, 
The nomination or election of a judge is not now 
regarded by lawyers nor by any intelligent persons 
as an evidence of judicial fitness. The judicial office 
is by degrees settling down to the level of the small 
lawyer, who supplements his small legal capacity by 
being a small politician. Respect for the judiciary is 
on the decline. Judges are more and more looking 
to popular influences in their acts. Judicial decisions 
are losing more and more the weight of that learning, 
which may give an approach to exactness and cer- 
tainty, and are taking on the character of a trial of 
chances, to be repealed through courts of different 
degrees.” 


The New York Zvening Post adheres to the opinion 
that Senator Conkling is constitutionally ineligible 
to the office of chief justice. It argues as follows: 

“The object of the framers of the constitution was 
clearly this: That no person, while still a member of 
either house of congress, should be appointed to an 
office for the creation of which, or for the increase of 
the pay of which, he could be supposed to have voted. 
They did not limit the prohibition to the term for 
which the member had been elected, but extended it 
to the time for which he was elected, whether it 
covered, that is, one term or more. Should Messrs. 
Howe and Conkling live six years longer, they will 
both have been United States senators for twelve 
consecutive years, and during that time the emolu- 
ments of the office of chief justice have been increased. 
Obviously the intent of the constitutional prohibition, 
if this distinction between term and time be well taken, 
excludes them from the office. Technically their term 
of office expired in March last, and they had to be 
re-elected; but they were re-elected before their 
terms expired, and the time during which they are 
senators is continuous.” 

Whatever may have been the intention of the 
framers of the constitution, and however much the 
appointment of Mr. Conkling might violate the spirit 
of the constitution, there can be no serious question 
that his case does not come within the letter of that 
provision. The word “time” was very clearly used 
as a synonym for term. 
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The impression has been very general, that the 
defeat of Chief Justice Lawrence by the [Illinois 
farmers was induced by angry resentment at the 
decision of the court on the freight law, and a desire 
to pack the court for their own ends. The more in- 
telligent of the grangers having become, we trust, 
ashamed of their work viewed in that light, are en- 
deavoring to counteract this impression. A corre- 
spondent of the Zribune writing from Princeton says, 
that the farmers “indignantly deny that they voted 
for Judge Craig from any desire to pack the supreme 
bench of this State, with men pledged to decide 
questions of law in any particular way.” The reason 
given by one of the managers of the campaign was, 
that Judge Lawrence’s friends circulated a petition 
among the members of the bar, requesting him to 
become a candidate, but did not circulate it among 
the “people.” The “people” feeling slighted, there- 
upon concluded to have a convention, and nominate 
a judge of their own. Some “rather contemptuous 
remarks” in Judge Lawrence’s letter of acceptance, 
“aroused the farmers without respect to party.” 
They considered themselves insulted by the letter 
referred to * * * and determined to show 
Judge Lawrence in a striking way their opinion of 
his letter.” Judge Lawrence also had the misfortune 
to be a “closet student, and, as such men are often 
likely to be, a little impracticable,” which we under- 
stand to mean that he was not a demagogue, and 
devoted his time to his labors. The real facts are 
that the agitation in the State against Judge Law- 
rence was commenced some time before his letter 
was written, and that there was nothing in the letter 
to which any honest, well-meaning farmer could 
justly take exception. 

——_—_—»4>-o—_—_—— 
NOTES OF CASES. 

Benedict v. Bachelder, 24 Mich. 425, decides that 
the rescission of a contract requiring certain formule 
to be gone through with by the parties making the 
same, is as much a matter of business as that of mak- 
ing the contract itself, and, therefore, if done on Sun- 
day, is illegal and void. The parties had traded 
horses, and Bachelder, claiming to have been de- 
frauded, took steps on a Sunday to rescind the bar- 
gain, and afterward brought replevin for his horse. 
The court said: “ As the original contract, because of 
its nature, could not have been lawfully made on Sun- 
day, so neither could the acts and steps needed for 
its undoing be lawfully done on that day. The one 
was as clearly forbidden work as the other.” 


In Burt v. Merchants’ Insurance Co., 106 Mass. 356 ; 
8 Am. Rep. 339, it-was held that a State legislature 
may delegate the right of eminent domain to the 
United States, for the purpose of obtaining land as a 
site for a post-office, and this decision is sustained by 
Reddall vy, Bryan, 14 Md. 444, and Gilmer v. Lime 





Point, 18 Cal. 229. But in People v. Humphrey, 23 
Mich. 471, it was held—Cooley, J., delivering the 
opinion of the court —that the right of eminent do- 
main in any State exists only for its own purposes, 
and that, therefore, an act which authorized State 
commissioners to condemn lands for the purpose of 
turning them over to the United States, for use in 
erecting light-houses, was unconstitutional. The 
authority of the United States to condemn the land 
under its power of eminent domain was conceded. 


In People v. Hurlbut, 24 Mich. 44, was considered 
an important question of constitutional law. The 
constitution of the State provides: “Judicial officers 
of cities and villages shall be elected, and all other 
officers shall be elected or appointed at such time and 
in such manner as the legislature shall direct.” The 
legislature passed an act creating a board of public 
works in and for the city of Detroit, and in the act 
itself appointed the members or officers of such board. 
The act was claimed to be void on the ground that 
the legislature could not appoint officers for purely 
municipal purposes. All of the judges delivered 
elaborate opinions concurring that the legislature had 
no power to make permanent appointments in such 
cases, but dividing on the question as to whether such 
appointments could be sustained as provisional or 
initiatory only for the purpose of a primary organiza- 
tion of the board, and to put it into full operation, 
Christiancy and Cooley, JJ., holding the affirmative, 
and Campbell, Ch. J., and Graves, J., the negative. 
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POWER OF THE LEGISLATURE TO ALTER 
RAILROAD CHARTERS. 
SUPREME COURT OF THE UNITED STATES— DECEM- 
BER TERM, 1872. 
MILLER, Plaintiff in error, v. THE PEOPLE OF THE 
STATE OF NEw YORK. 

The charter of a railroad comenae authorized a city to pur- 
chase a certain number of shares thereof, and to elect 
four of the thirteen directors. The stock was pur- 
chased. Subsequently the legislature passed an act 
authorizing the city to elect seven of the thirteen direc- 
tors. The constitution of the State and laws passed 

rior to the granting of the charter, reserved to the 
egislature the right to alter, amend or repeal the char- 
ters of private corporations. Held, that the charter of 
the company was subject to this reserved power, and 
that the act authorizing the city to elect seven directors 
was valid. 

Error to the court of appeals of New York. The 
opinion states the case. 

Mr. Justice Clifford delivered the opinion of the 
court. 

Corporate franchises, granted to private corpora- 
tions, if duly accepted by the corporators, partake of 
the nature of legal estates, and the grant, under such 
circumstances, if it be absolute in its terms, and with- 
out any condition or reservation, importing a different 
intent, becomes a contract within the protection of 
that clause of the constitution which ordains that no 
State shall pass any law impairing the obligation of 
contracts. 

Charters of private corporations are regarded as 
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executed contracts between the State and the corpora- 
tors, and the rule is well settled that the legislature, if 
the charter does not contain any reservation or other 
provision modifying or limiting the nature of the con- 
tract, cannot repeal, impair or alter such a charter 
against the consent or without the default of the cor- 
poration, judicially ascertained and declared. Subse- 
quent legislation, altering or modifying such a charter, 
where there is no such reservation, is plainly unauthor- 
ized, if it is prejudicial to the rights of the corporators, 
and was passed without their assent. Where sucha 
provision is incorporated in the charter, it is clear that 
it qualifies the grant, and that the subsequent exercise 
of that reserved power cannot be regarded as an act 
within the prohibition of the constitution. College 
Cases, 13 Wall. 213. 

Such power also, that is, the power to alter, modify 
or repeal an act of incorporation, is frequently reserved 
to the State by a general law applicable to all acts of 
incorporation, or to certain classes of the same, as the 
case may be; in which case it is equally clear that the 
power may be exercised whenever it appears that 
the act of incorporation is one which falls within the 
reservation, and that the charter was granted subse- 
quent to the passage of the general law, even though 
the charter contains no such condition, nor any allu- 
sion to such a reservation. Fletcher v. Peck, 6 Cranch, 
136; Terrett v. Taylor, 9 id. 51. 

Matters of fact, though not in dispute, must be first 
ascertained, in order that the questions involved in 
the case may be properly presented for decision. 
Briefly stated, the material facts are as follows, as 
appears by the finding of the court of original juris- 
diction, and from the concessions of the parties: 

That the railroad company is a corporation duly 
organized under the general railroad act of the State, 
passed on the 2d of April, 1850, and that the articles of 
association were, on the 10th of July, of the succeeding 
year, filed in the office of the secretary of State; that 
the articles of association provided for the construc- 
tion of a railroad from Rochester to Portage, a dis- 
tance of fifty miles, with a capital of $800,000, to be 
divided into eight thousand shares each for $100, as 
therein specified ; that the stock subscribed for the cor- 
poration, paid and unpaid, amounted to nine thousand 
seven hundred and seventy-five shares, of which only 
five thousand five hundred and fifty-two shares were 
ever fully paid, and for which certificates have been 
issued. Authority was conferred upon the city of 
Rochester, by an act to amend the charter of the city, 
to subscribe for or purchase stock of that railroad 
company to the amount of $300,000, and the provision 
was, that by virtue of that subscription or purchase, 
the city should acquire all the rights and privileges 
and be liable to the same responsibilities as other 
stockholders of said company, except in certain par- 
ticulars not necessary to be mentioned. Sess. Acts 
1851, p. 768. 

Pursuant to that authority the proper officers of the 
city subscribed for that amount of the stock of the 
railroad company, and it appears that the proper offi- 
cers of the railroad company elected to receive the 
subscription, and that the full amount of the sub- 
scription was paid, and that the certificates of the 
shares were duly issued to the city, and that the city 
has ever since been the holder and owner of the whole 
number of said shares. 

Power was also conferred upon the city, in case the 
company ‘elected to receive their subscription,” to 





nominate and appoint one director for every $75,000 of 
capital stock held by the municipality, at the time of 
each election of directors, but the further provision 
was that the city should have no voice in the election 
of the remaining directors; consequently the common 
council of the city, at the time of cach annual election 
of directors, elected four—the number being limited 
by law to thirteen — and the other stockholders elected 
nine, without any interference from the city authori- 
ties. 

Complaints arose from the fact that $452,300 of the 
stock, subscribed by parties other than the city, had 
never been paid in, nor had certificates ever been issued 
for any part of that unpaid subscription. On the 
contrary, the same was not in existence as stock, hav- 
ing long before been extinguished and forfeited for 
non-payment, in consequence of which the railroad 
company had abandoned the construction of their road 
south of Avon, and assigned all their right of way, 
property and franchises beyond that point to another 
corporation, so that their railroad as constructed and 
operated terminates at Avon, and is only eighteen and 
three-fourths miles in length. 

Control of the railroad, by a change of circumstances 
not contemplated when the plan was organized, being 
in the hands of stockholders owning a minority of the 
stock, the legislature of the State, on the 9th of March, 
1861, enacted that the common council of the city 
should “ have the power to nominate and appoint one 
director of the company for every $42,855.71 3-7 of 
capital stock of the said railroad company held by the 
said city, at the time of each election of directors of 
said company.”’ Session Acts 1867, p. 92. 

Thereafter the common council of the city, as the 
plaintiffs claim, became entitled at each annual election 
of directors to elect seven of the number allowed by 
law, and that the other stockholders were entitled to 
elect the remaining six only, as authorized by the 
apportionment prescribed by the amendatory act of 
the legislature. Accordingly, the common council of 
the city, at the annual election held in June of the 
succeeding year, elected sevgn directors, but the other 
stockholders, denying the validity of the amendatory 
act, elected nine directors under the old law, and the 
persons so chosen immediately entered upon, used and 
exercised the said offices as directors of said corpora- 
tion, and without any warrant or authority, as insisted 
by the plaintiffs. 

Deprived of their rights as defined by the amenda- 
tory act the plaintiffs brought the present action, in 
the nature of a writ of quo warranto, in the supreme 
court of the State, alleging that the nine directors 
elected by the other stockholders have usurped the 
offices of directors of the railroad company. Service 
was made and the defendants appeared and filed an 
answer. Hearing was had and the supreme court ren- 
dered judgment for the plaintiffs, and the defendants 
transferred the cause to the court of appeals, where 
the judgment was affirmed ; thereupon the losing party 
sued out a writ of error and removed the record into 
this court. 

They seek to reverse the judgment of the State courts 
upon the ground that the act of the State legislature, 
authorizing the common council of the city to elect 
seven of the thirteen directors in the railroad company, 
is unconstitutional and void as repugnant to their act 
of incorporation, and in support of that theory they 
submit the following propositions: 1. That the signers of 
the before-mentioned articles of association, when the 
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articles were filed in the office of the secretary of State, 
became a corporation by the name specified in those 
articles, with all the powers and privileges granted by 
the general law of the State upon that subject. 3 Edm. 
Stats. 618, §§1-4. 2. That the powers and privileges 
thus conferred were granted by the State, and that the 
grant, as an act of incorporation, became and was an 
executed contract. 3. That the powers and privileges 
of the charter are prescribed and defined in the gen- 
eral railroad law of the State. 4. That the persons 
named as corporators in acharter cannot be compelled 
to accept the act of incorporation, nor any modifica~ 
tion or extension of the powers and privileges granted, 
whether conferred or modified or extended, by a special 
act or by virtue of a general law. 5, That a contract 
created by an act of incorporation, when once complete, 
is unalterable by either party without the consent of 
the other. 

Undoubtedly the powers and privileges of the rail- 
road company in this case are the same as they would 
have been if the company had been incorporated by a 
special act, and it may also be conceded that the char- 
ter, when the articles of association were filed in the 
office of the secretary of State, became an executed 
contract, subject to the restrictions ordained by the 
constitution of the State, and to the reservations con- 
tained in the general law of the State relating to cor- 
porations, and also to the general railroad act, which it 
is admitted prescribes and defines the powers and priv- 
ileges of the railroad company. 

Section one of article eight of the constitution of 
the State ordains as follows: Corporations may be 
formed under general laws, but shall not be created by 
special act exceptin certain cases. All general laws 
and special acts passed pursuant to this section may be 
altered from time to time or repealed. Const. 1846, 
art. 8, §1. 

Provision is also made by the eighth section of the 
act defining the powers, privileges and liabilities of 
corporations, that the charter of every corporation that 
shall hereafter be granted by the legislature shall be 
subject to alteration, suspension, and repeal, in the 
discretion of the legislature. 1 Rev. Stats. 600. 

Articles of association for the incorporation of rail- 
road companies cannot be filed and recorded in the 
office of the secretary of State until at least one thou- 
sand dollars-of stock for every mile of railroad pro- 
posed to be made is subscribed thereto, nor without 
complying with the other conditions specified in the 
second section of the general railroad act; and the 
first section of the act provides that such corporation 
shall be subject to the provisions (except those enacted 
in the seventh section) contained in title three of chap- 
ter eighteen of the first part of the Revised Statutes, 
which includes section eight, containing the reservation 
that the charter of every corporation that shall here- 
after be granted shall be subject to alteration, suspen- 
sion, and repeal, in the discretion of the legislature. 
Sess. Acts 1850, 212, § 1. 

Such a reservation, therefore, is not only ordained by 
the constitution of the State but it has been twice en- 
acted by the legislature, and it is conceded that both of 
those statutes are in full force. Superadded to those 
reservations is the further one, contained in the forty- 
eighth section of the general railroad act, which pro- 
vides that the legislature may at any time annul or dis- 
solve any corporation formed under this act, the effect 
of which, it is admitted by the defendants, is to incor- 
porate into the grant a power of revocation, which 





seems to supersede all necessity for any further remark 
upon the subject. Sess. Acts 1850, p. 234. 

Much consideration was given to the question under 
consideration in the case of Dartmouth College v. 
Woodward, 4 Wheat. 675, in which the right of the 
State was denied to amend the charter granted to the 
college by the crown before the revolution, and to 
modify and restrict the same without the consent of 
the trustees undér the charter. Four propositions 
were decided by the court in that case, the opinion 
being given by the chief justice: (1) That the charter 
was acontract within the meaning of that clause of 
the constitution which ordains that no State shall pass 
any law impairing the obligation of contracts. (2) That 
the charter was not dissolved by the revolution. (3) 
That the acts of the State legislature altering the char- 
ter in a material respect, without the consent of the 
corporation, was an act impairing the obligation of the 
charter, and was unconstitutional and void. (4) That 
the college, under its charter, was a private and not a 
public corporation. 

Concurring opinions were also given by two of the 
associate ‘justices, and Judge Story, in enforcing his 
views, remarked that where a private corporation is 
thus created by the charter of the crown, it is subject 
to no other control on the part of the crown than what 
is expressly or implicitly reserved by the charter itself. 
Unless a power be reserved for this purpose the crown 
cannot, in virtue of its prerogative, alter or amend the 
charter or divest the corporation of any of its fran- 
chises, or add to them, or augment or diminish the 
number of trustees, or remove any of the members, or 
change or control the administration of the funds, or 
compel the corporators to receive a new charter. 

Prior to that adjudication the supreme court of 
Massachusetts had decided that rights legally vested in 
a corporation cannot be controlled or destroyed by any 
subsequent statute, unless a power for that purpose be 
reserved to the legislature in the act of incorporation ; 
and the learned judge having referred to that case, re- 
marked that the principles there laid down are so 
consonant with justice, sound policy, and legal reason- 
ing, that it is difficult to resist the impression of their 
perfect correctness, showing very plainly that such leg- 
islation would be valid if the power for that purpose is 
reserved in the act incorporating the company. S. C., 
4 Wheat. 708, Wales v. Stetson, 2 Mass. 146, 

Conclusive evidence that such was the opinion of 
that learned judge is also derived from his subsequent 
remarks in that same case, in which he says that any 
act of the legislature which takes away any powers or 
franchises vested by its charter in a private corporation 
or its corporate officers, or which restrains or controls 
the legitimate exercise of them, or transfers them to 
other persons, without its assent, is a violation of the 
obligations of the charter, adding: “If the legislature 
mean to claim such an authority it must be reserved 
in the grant.’ S. C., 4 Wheat. 712; Cooley’s Const. 
Lim. 279. 

Where such a provision is incorporated in the charter, 
it is clear that it qualifies the grant, and that the sub- 
sequent exercise of that reserved power cannot be 
regarded as an act within the prohibition of the con- 
stitution. College cases, 13 Wall. 313. 

Members of banking associations, it was enacted by 
the general banking law of New York, should not be 
individually liable for the debts of the association, un- 
less it was so provided in the articles of organization, 
but this court held, in the case of Sherman v. Smith, 1 
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Black, 587, that a subsequent statute imposing such a 
liability upon the shareholders of the association was 
a valid law, as the charter reserved to the legislature 
the power to alter or repeal the act of incorporation. 
Such a conclusion was earnestly resisted at the bar, as 
the conditional exemption from such liability was em- 
bodied in the articles of association, but the court over- 
ruled the defense upon the ground that the reservation 
in the charter of the right to alter or’repeal the act was 
paramount and controlling. 

Decisions of the State courts, in repeated instances, 
both before and since that time, have been made to 
the same effect. When that case was before the court 
of appeals, before the record was removed here for 
revision, the court of appeals decided that the pro- 
vision reserving to the legislature the power to alter 
or repeal the general banking law became a part of the 
contract with every association formed under it, and 
that the State might modify it prospectively or retro- 
spectively without infringing the article of the Federal 
constitution, which ordains that no State shall pass any 
law impairing the obligation of contracts, and this 
court affirmed the judgment in that case. Oliver 
Lee’s Bank, 21N. Y. 16. 

Laws could not be enacted under thé constitution in 
force when the general banking law was passed, to 
create, alter, continue, or renew any body, politic or 
corporate, without the assent of two-thirds of the 
members in each branch of the legislature. Conse- 


quently it was contended that the members of such 
associations, subsequently created, could not be af- 
fected by the statute declaring that shareholders 
should be liable individually for the debts of the asso- 
ciation, but the court of appeals re-affirmed the decis- 


ion in the preceding case, and determined that the 
statute imposing that liability was a valid exercise of 
the power reserved in that act, and that its effect was 
that the franchises and privileges granted were at all 
times subject to abrogation or change by the legisla- 
tive power of the State; that the power reserved was 
one to be exercised at any time by the existing legisla- 
tive authority, however constituted and in any mode 
conforming to the organic law of the State for the time 
being. The Reciprocity Bank, 22 N. Y.14; White v. 
Railroad Co., 14 Barb. 362. 

Exactly the same principle was adopted in the case 
of Railroad-v. Dudley, 14 N. Y. 348, where it was held 
that an alteration of the charter of the company, made 
by the legislature, in pursuance of the power reserved 
to alter or repeal the act, by changing its name, increas- 
ing its capital, and extending its road, did not discharge 
a subscriber to the stock from liability for his subscrip- 
tion, whether such alteration was or was not beneficial 
to him, the alteration having been duly made and 
without fraud on the part of the company. See, also, 
Plank Road v. Thatcher, 11 N. Y. 110. 

Under such a reservation it is also held by the same 
court, that a member of the corporation holds bis stock 
subject to such liability as may attach to him in conse- 
quence of an extension or renewal of the charter, made 
without his application or consent, and that the estate 
of an intestate succeeds to the individual liability im- 
posed on the owner in his life-time as a stockholder in 
a corporation whose charter would have expired if it 
had been renewed, but was extended after his death; 
and that his administrator was liable for debts of the 
corporation contracted after the death of the intestate. 
Bailey v. Hollister, 26 N. Y. 116; Clark v. City of 
Rochester, 28 id. 631; People v. Hill, 35 id. 449. 





Even the defendants admit that the exact question 
presented for decision in this case was decided by the 
supreme court of the State in the case between these 
same parties, or some of them, and which was subse- 
quently transferred to the court of appeals and was 
there reversed upon an exception involving a question 
of locallaw. People v. Hills, 46 Barb. 344. 

Nearly forty years earlier the same question substan- 
tially was decided in the same way by the chancellor 
of that State, in which he held that where a State leg- 
islature reserves to itself, in the very charter it grants 
to a private corporation, the right of altering, amend- 
ing or repealing the act of incorporation, a subsequent 
repeal of the charter is valid and constitutional; that 
such a reservation in the charter of a corperation, upon 
common-law principles, is not repugnant to the grant 
but a constitutional limitation of the powers granted. 
McLaren v. Pennington, 1 Paige’s Ch. 102, 

Few or none, it is presumed, will question the cor- 
rectness of that rule, but the court here is of the opinion 
that the reservation is equally valid and effectual if it 
existsin the constitution of the State, or in a prior 
general law. College cases, 13 Wall. 213; General Hos- 
pital v. Ins. Co., 4 Gray, 227; Roxbury v. Railroad, 6 
Cush. 424; Suydam v. Moore, 8 Barb. 363; Angell & 
Ames on Corp. (9th ed.),8 767, p. 787. 

So where the legislature in granting a charter to an 
insurance company reserved the right to alter it, and 
they subsequently exercised that right by declaring 
that if the assets of such corporation should pass into 
the hands of areceiver he might make assessments upon 
the premium notes, it was held that this was a legiti- 
mate exercise of the reserved power, and that it fully 
authorized the receiver to make assessments whenever 
it became necessary to carry the intention of the leg- 
islature into effect. Hyatt v. McMahon, 25 Barb. 467. 

Power to legislate, founded upon such a reservation 
in a charter to a private corporation, is certainly not 
without limit, and it may well be admitted that it can- 
not be exercised to take away or destroy rights acquired 
by virtue of such a charter, and which by a legitimate 
use of the powers granted have become vested in the 
corporation, but it may be safely affirmed that the 
reserved power may be exercised, and to almost any 
extent, to carry into effect the original purposes of the 
grant or to secure the due administration of its affairs 
so as to protect the rights of the stockholders and of 
creditors, and for the proper disposition of the assets. 
Com. v. Essex Co., 13 Gray, 253; Miller v. Railroad Co., 
21 Barb. 517. 

Such a reservation, it is held, will not warrant the 
legislature in passing laws to change the control of an 
institution from one religious sect to another, or to 
divert the fund of the donors to any new use inconsist- 
ent with the intent and purpose of the charter, or to 
compel subscribers to the stock, whose subscription is 
conditional, to waive any of the conditions of their 
contract. State v. Adams, 44 Mo. 570; Zabriskie v. 
Railroad Co., 3C. E. Green, 180; Railroad fo. v. Veazie, 
30 Me. 581; Sage v. Dillard, 15 B. Monr. 357. 

Attempt is made in this case to show that the 
right to elect all of the directors, except four, had 
become vested in the stockholders owning a minority 
of the shares, and that the amendatory act giving to 
the city the power to elect seven impairs that vested 
right, but the court is entirely of a different opinion, 
as the legislature, in conceding that right, made the 
concession subject to the reserved power to alter or 
repeal the charter, as ordained in the constitution of 
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the State, and also in the several statutes mentioned, 
which clearly give to the legislature the power to 
augment or diminish the number or to change the 
apportionment, as the ends of justice or the best 
interest of all concerned may require. 

All parties supposed, when the charter was formed, 
and when the subscriptions to the stock were paid, 
that the capital stock would be $800,000, and 
that the right conceded to the city to elect four 
out of the thirteen directors would give the city 
a fair proportion of the whole number, but circum- 
stances have changed in consequence of the failure of 
a large class of the subscribers to the stock to make 
good their subscriptions. Payments being refused 
the corporation found it necessary to reduce the 
capital stock, and to shorten the route, as before 
explained. 

These changes from the original design made new 
legislation necessary to the ends of justice, and the 
amendatory act was passed to effect that object, and 
the court is of the opinion that the amendatory act is 
a valid law, and that the judgment should be affirmed. 
Mr. Justice Bradley dissenting. 


—— + ee 


COMMISSION OF APPEALS ABSTRACT. 
ACTION — PRINCIPAL AND AGENT. 

The firm of J. H. & Son were agents for five steam- 
ships forming a line to California, having different 
owners, and each receiving the profits of its own labors, 
and being charged with its own expenses. They pur- 
chased coal for the use of said ships, giving the firm 
notes therefor. An action was brought upon the notes 
against the members of the firm and the different 
owners of the steamers jointly claiming to charge the 
latter as dormant partners. By order of the court 
plaintiff was permitted to discontinue as to the owners, 
and upon trial the complaint was dismissed as to the 
other defendants. 

Held, error; that there was nothing in the nature of 
a partnership in the business relations between the 
owners of the steamers, and no joint or several liability 
on their part upon the notes; that J. H. & Son were 
liable, both because there were no principals behind 
them to whom plaintiff could look for payment, and 
because they gave their firm notes with nothing upon 
them to indicate that they did not assume a personal 
responsibility, and that plaintiff was not precluded 
from enforcing the liability by the fact of having 
attempted, in the first instance, to hold all the associates 
in the line liable as partners. Snelling v. Howard, 
Surv’r, etc. Opinion by Hunt C. 

ACTION — SUBROGATION. 


Where the owner of a piece of land sells the same 
subject to a mortgage executed by him thereon, given 
to secure his bond, and upon payment of the bond the 
obligor is entitled to be subrogated to the rights of the 
obligee, so that he can re-imburse himself by recourse 
to the mortgaged premises, and he may require an 
assigument of the bond and mortgage to an assignee 
of his nomination for his benefit; and if, upon tender 
of the amount unpaid, the holder of the bond and 
mortgage refuses to assign, an action can be maintained 
to compel such assignment. Johnsonv. Zink. Opinion 
by Lott, Ch. C. 

ATTORNEYS. 

An attorney who brings an action in the name of 

another, in which he is beneficially interested by virtue 





of an agreement, by which he is to receive a portion of 
the recovery as compensation for his services, is liable 


“the same as the plaintiff for the defendant’s costs. (2 


R. 8S. 619, § 44.) His liability has not been affected by 
the provision of the Code (section 303), legalizing such 
agreements. Voorhees v. McCartney. Opinion by 
Gray, C. 

BONA FIDE HOLDER— FRAUD. 

One B, through fraud, procured of defendants goods 
upon credit, for which he gave his notes, and as col- 
lateral security a mortgage upon lands which he did 
not own)and transferred a fictitious note and a policy 
of life insurance. To settle defendants’ claim B, 
without their knowledge, fraudulently procured 
plaintiff’s indorsement to two notes made by B, and 
payable to defendants, which were to be and were 
used in taking up the old notes, and upon receipt de- 
fendants surrendered said notes and collaterals. Upon 
discovery of the fraud, plaintiff brought this action to 
have his indorsemeats canceled. , 

Held, that although the presumption of law from the 
face of the note was that plaintiff was only liable as 
subsequent indorsers, yet, it appearing that he intended 
to become security for the debt to the payees, he was 
liable as such; that the surrender of the original notes 
was a sufficient consideration to make defendants 
bona fide holders of the new notes, and that their posi- 
tion as such was not affected by the fact that they were 
the payees named therein, and that plaintiff therefore 
had no cause of action. Clothier v. Adriance et al. 
Opinion by Hunt, C. 

BONDED WAREHOUSEMAN. 


1. Action against defendants as keepers of a bonded 
warehouse for the refusal to deliver goods deposited 
with them. Defendants gave evidence tending to 
show that their warehouse was broken open and the 
goods removed by burglars, and that they used such 
precautions as ordinary prudence would dictate to pro- 
tect their warehouse from burglars. The court charged 
the jury in substance, that the evidence must be such 
that from it they could fairly assume that the goods 
were lost by means of the burglary. Held, no error. 
Schwerin et al. v. McK#e et al. Opinion by Gray, C., 
and Earl, C., dissenting. 

2. Upon failure to deliver the goods upon which the 
duties have been paid, the burden of accounting for 
them is cast upon the keeper of the bonded warehouse, 
and in an action against him, interest upon the value 
of the goods from the time of demand and refusal to 
deliver is a proper item of damages. Ib. 

8. The provision of the act of congress of 1852, ex- 
tending the warehouse system, etc. (10 U. S. Stat. at 
Large, 270), which provides that goods deposited in a pri- 
vate bonded warehouse authorized by that act, shall 
be at the exclusive risk of the owner or importer, was 
intended solely for the benefit of the government, and 
does not relieve the warehouse keeper from the duty 
of exercising ordinary care and prudence, nor from 
the liabilities of other warehousemen to their pa- 
trons. Ib. 

EVIDENCE — ESTOPPEL. 

1. Plaintiff sued as indorsee and owner of a promis- 
sory note. It appeared upon the trial that after the 
time when he claimed the note was transferred to him, 
he, as attorney, brought suit thereon in the name of 
the payee, which action was discontinued. 

Held, that while the testimony was pertinent and 
proper to be considered by the jury, in determining 
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the question as to when plaintiff acquired title, he was 
not estopped thereby from claiming title at the time 
of the commencement of such action. Wheeler v. 
Ruckman. Opinion by Earl, C. 

2. Where upon the trial of a legal action, at the close 
of the testimony upon both sides, the complaint is dis- 
missed, this is no bar to another action for the same 
cause. Ib. 

EXTRA ALLOWANCE— PRACTICE. 

1. Plaintiff claimed, as a copartner, and received one- 
fourth interest in a lease taken by defendants in their 
own name. An extra allowance was granted him un- 
der the second clause of section 309 of the Code, based 
upon the value of the lease. 

Held, error; that the subject of litigation was sim- 
ply the one-fourth value of the lease, and adopting 
either of the three classes specified in said clause, the 
recovery, the claim or the subject-matter involved, it 
would embrace not the whole value of the lease, but 
only the one-fourth thereof. Struthers v. Pearce et al. 
Opinion by Lott, Ch. C. 

2. Where an order of the general term recites the fact 
of an appeal from the order of special term considered 
therein, it will be assumed that such an appeal was 
taken, although no notice of appeal is contained in the 


case. Ib. 
HUSBAND AND WIFE. 


1. Action to set aside an assignment made by W. C. to 
assignees for the benefit of his creditors as fraudulent, 
on the ground of a preference given to his wife for a debt 
alleged to be due from him to her for money borrowed. 
It appeared that W. C. married prior to the passage of 
chapter 200, Laws of 1848, an act for the more effectual 
protection of the property of married women, and that 
he declined to assert his marital rights to the personal 
property of the wife, but that he borrowed money of 
her with the understanding and agreement that it 
should be repaid. 

Held, that the agreement was for a good consideration, 
and imposed equitable obligation upon the husband, 
and a preference of the debt in good faith and without 
an intent to defraud, was legal and did not vitiate the 
assignment. Jaycox et al. v. Caldwell. Opinion by 
Lott, Ch. C. 

2. Thereisno distinction between cases where, at the 
time of the marriage, the property consisted of money 
in the possession of the wife and those where it con- 
sisted of choses in action. Ib. 


HUSBAND AND WIFE — NEGLIGENCE. 


1. Action for damages for injuries received by falling 
into a cistern on defendant’s premises. Plaintiff’s 
complaint alleged that defendant kept a public board- 
ing-house, and that she contracted with him for board 
and lodging; that upon returning to the house after 
dark, by the usual path, she fell into a cistern which 
had been negligently left open. The answer denied 
the allegations of the complaint, and alleged, that at 
the time of the injury plaintiff was unlawfully on de- 
fendant’s premises, etc. On thetrial it appeared that 
the premises had been deeded to defendant’s wife and 
that the bargain for board had been made by plaintiff 
with her, but it did net appear that the wife’s grantor 
was signed or possessed of the premises, or that she en- 
tered claiming to hold under the deed. 

Held, that the ownership of the premises was not 
put in issue by the pleadings, but on the contrary, the 
answer hy necessary implication, admitted defendant’s 





title to the premises at the time of injury, and that, 
therefore, an erroneous charge of the court, as to the 
liabilities of the husband in respect to property owned 
by the wife, could have done no injury, and was no 
ground for reversal. Fiske v. Bailey. Opinion by 
Gray, C. 

2. Where a husband and wife live upon premises, the 
separate property of the latter, the former is not, in 
legal presumption, so in control thereof as to make him 
liable for injuries sustained by the careless leaving of 
a cistern uncovered thereon. In order to make him 
joiutly and severally responsible,some evidence must 
be given of his participation in the wrong, or of an 
obligation upon his part to obviate the cause. Ib. 


LANDLORD AND TENANT. 


1. Where a lease to a copartnership gives a privilege 
to the lessors, of continuing the lease for an additional 
term, upon giving notice of their intention to continue 
prior to the termination of the original term, in case 
of the death of one of the partners, the survivor can 
as such give the required notice and enforce a fulfill- 
ment of the covenants of the lease for the extended 
term. Betts v. June. 

2. Notice to quit.— Defendant entered into possession 
of certain premises under a lease which expired April 
18, 1865. He held over, without the permission of his 
landlord, the plaintiff, until June 18, 1865, when this 
action commenced to recover possession of the prem- 
ises. Plaintiff had served no notice to quit. 

Held, that no notice was necessary, and that plaintiff 
was entitled to recover. Smith v. Littlefield. Opinion 
by Earl, C. 

3. A tenant who holds over a definite term fora 
brief period, without the consent of his landlord, does 
not thereby become a tenant by sufferance, and is not 
entitled to notice to quit before the commencement of 
summary proceedings or the bringing of an action to 
recover possession. To entitle him to notice, the hold- 
ing over must be continued for such a length of time, 
and under such circumstances as to authorize the im- 
plication of an assent upon the part of the landlord. 
Ib. 

PARTNERSHIP. 


This action was brought to secure to plaintiff (an out- 
going partner) an interest in a lease, of which the 
defendants (the continuing partners) had obtained a 
renewal during the existence of a continuing copart- 
nership of undetermined duration. The defendants 
obtained the new lease, in their own names, of the 
premises leased and used by the firm, and without the 
knowledge of plaintiff. 

Held, that the new lease became partnership prop- 
erty, and upon dissolution of the firm, plaintiff was 
entitled to his proportion of its value. Struthers v. 
Pearce et al. Opinion by Lott, Ch. C. 


——$—- 


An international patent right congress will convene 
in Vienna on the 16th of August. An imperial commis- 
sion has been appointed to arrange the preliminaries. 
The language used at the congress will be German, 
but French and English will be permitted. The decis- 
ions of the congress will be communicated through 
the several commissions to their respective govern- 
ments. Inventors and proprietors of inventions are 
actively moving in the matter, and alarge and import 
ant gathering is anticipated. 
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DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 
BILLS AND NOTES. 


A draft, note or other instrument required by the 
act of congress to be stamped, is not void for want of 
astamp, but is valid, unless the omission is shown to 
have been fraudulent. Rheinstrom v. Cone, 26 Wis. 
163; Grant v. Conn. Mut. Life Ins. Co., and Timp v. 
Dockham, 29 id., followed; State v. Hill, 416. 

» BRIDGE. 

When persons undertake without lawful authority 
to erect a bridge over a stream in the line of a public 
highway, one who will suffer special damage from the 
construction and maintenance of such bridge may 
maintain an action to restrain its erection, etc. Pot- 
ter et al. v. The Village of Menasha, 492. 

CONSTITUTIONAL LAW. 

1. The right of a citizen of one State, when sued in 
the courts of another State, to have the cause removed 
to a federal court, is one which he may waive, or estop 
himself from setting up, by a previous stipulation or 
covenant to that effect. Morse et al. v. The Home 
Insurance Company, 496. 

2. Section 22, chapter 56, Laws of 1870, which requires 
fire insurance companies incorporated by the laws of 
any other State, or of a foreign government, before 
transacting the business of insurance by ageuts in this 
State, to appoint an attorney in this State upon whom 
legal process may be served, and stipulate that it will 
not remove to the federal courts any suit commenced 
against it in a court of this State, is a valid enactment, 
and the stipulation so made is binding upon the 


company. Ib. 
CRIMINAL LAW. 


1, Where a prisoner is found guilty of one part of 
the charge on which he is tried and not of another, or 
guilty upon one count of the indictment and not 
guilty on another, and a new trial is granted him, he 
cannot upon the second trial be convicted of the mat- 
ter of which he was acquitted on the first. The State 
v. Martin, 216. 

2. Thus, upon an indictment for murder, where the 
defendant is found ‘‘not guilty of murder, but guilty 
of manslaughter in the second degree,’’ and is granted 
anew trial, such new trial must be held to ‘relate only 
to the question whether he is guilty of manslaughter 
inthe second degree, and he cannot therein be con- 
victed of any higher crime. Ib. 

DEED. 

A deed purloined from the grantor, or obtained from 
him fraudulently or wrongfully, without his knowl- 
edge, consent or acquiescence, does not pass the title, 
even as against a subsequent purchaser for value with- 
out notice. Tisher v. Beckwith, 55. 

FALSE IMPRISONMENT. 

Where upon the advice of cownsel the defendant ap- 
plied to the judge of a court of general jurisdiction for 
awrit of ne exeat against the plaintiff, and it was al- 
lowed without the authority of law, and the plaintiff 
was arrested thereon: Held, that these facts do not 
furnish evidence of express malice, nor authorize puni- 
tivedamages. Bonesteel:-v. Bonesteel, 511. 


INSURANCE AGAINST FIRE. 
When the application for a policy of insurance 
against fire is filled out by the insurance company’s agent, 


*From 30 Wisconsin Reports. 








and contains erroneous statements (in this case relat- 
ing to the title to the land on which the property in- 
sured is situated), it may be shown by parol that the 
agent inserted such statements after being correctly 
informed by the applicant; and in such case the policy 
will not be avoided by the error. Miner v. Phenix 
Ins. Co., 27 Wis. 693, followed; McBride et al. v. Re- 
publican Fire Ins. Co., 562. 


MUNICIPAL CORPORATIONS. 


1. In general a municipal corporation has no more 
right than a natural person, to create and maintain a 
nuisance, and is liable for injuries occasioned thereby 
in any case where a private person would be liable un- 
der like circumstances. Harper v. City of Milwatikee, 
365. 

2. If a city, in causing a sewer to be constructed in 
a street, by its officers or agents, knowingly permits 
earth, etc., to be placed in a street unnecessarily, or to 
remain for an unnecessary length of time so as to ob- 
struct the proper flow of water in the gutters, such 
obstruction is a public nuisance, and the city is liable 
to an adjoining owner for injury done to his property 
by an overflow of water caused by such obstruction. 
Ib. 

NEGLIGENCE. 

1. It is tity settled law of this country that railway 
companies are liable for damages caused by fire to ad- 
joining property owners in consequence of the negli- 
gent construction or management of their engines. 
Spaulding v. C. & N. W. R. Co., 110. 

2. Such companies, in the construction of their en- 
gines, with a view to preventing damage by fire to the 
property of others, are bound to avail themselves of 
all discoveries which science has put within their 
reach, and which, under the circumstances, they can 
reasonably be expected to adopt. Ib. 


—_——eo-o——— 


LEGAL EDUCATION. 


Though the public attention has been frequently 
called, of late, to the subject of legal education, there 
is little danger of exhaustion or overdoing it by restat- 
ing the considerations which give it its importance. 
It has been the pride and glory of the American bar 
that, as a body, they have held a position of power and 
influence in the community, which has reflected honor 
upon the individuals composing it, and bespoke for 
them, as it were, the favor and confidence of the pub- 
lic. Their education, the delicacy and importance of 
the trusts confided to them, the opportunities they 
have enjoyed of reaching the public ear and influenc- 
ing the public judgment, while they have helped to 
establish for them a high social position, naturally 
brought with it a consciousness of wielding a moral 
power which they willingly accepted as something 
more than an equivalent for the wealth which they 
might have won in other occupations, but which was 
rarely within the reach of the profession. This was 
particularly true during the revolution and for thirty 
or forty years after it. Large fortunes were rare in 
the country. The few who sought a collegiate educa- 
tion did so in reference to some professional pursuit, 
and as the want of learning, ability and political 
sagacity was felt to be a necessity to be supplied in 
establishing and developing the capabilities of a new 
form of government, the public naturally looked to 
men trained to the bar, to supply the requisite qualifi- 
cations as leaders and guides in perfecting the great 





76 


THE ALBANY LAW JOURNAL. 








experiment in which the country wasinvolved. In this 
way, for many years after the affairs of the govern- 
ment and its general policy had become settled, a kind 
of prestige attached to the name and profession of a 
lawyer, often indeed but indifferently sustained, which 
gave them a consequence within the localities in which 
they were scattered through the country, which con- 
tinued rather by force of tradition than any special 
learning or capacity which they possessed as individ- 
uals. The doctor, the minister, and the lawyer of the 
village were the organs and oracles of the village opin- 
ion, and the lawyer was content with an income of a 
few hundred dollars a year, because it enabled him to 
live as comfortably as his neighbors, while he was supe- 
rior to most of them in the respect paid to his judg- 
ment and opinion. 

In such a state of things, legal education was a sec- 
ondary matter. Any man would have the mechanical 
trade of alawyer by two or three years’ work in an 
office, drawing writs and deeds from forms, collecting 
debts and reading his law out of his statutes, or picking 
up at the sessions of the courts, hints and data from the 
judge and leading counsel, and the rest was taken for 
granted by the people, who did not trouble themselves 
to question the capacity of whoever had been admitted 
to the bar. In the mean time, a few at every bar be- 
came, from choice as well as a kind of necessity, ex- 
pert managers of cases, and able and often studious 
and learned jurists and advocates. The higher courts 
were graced and dignified by wise and upright judges 
holding their places by an independent tenure, and the 
prestige of the profession was sustained by the respect 
and admiration which its leaders won for it. 

But in process of time a marked and permanent 
change came over the country and the bar. Education, 
especially of the colleges, became more widely diffused. 
It was no longer limited to the professions. As party 
polities succeeded to statesmanship, and noisy parti- 
sanship took the place of tried patriotism and sound 
judgment, public office came to be sought for as a 
source of profit and the means of livelihood. In such 
a state of things, money became more and more the 
chief end for which men labored, since it was made 
the test and measure of a man’s social position, influ- 
encing and controlling politics through the press and 
the caucus, and giving consequence to men, who with- 
out it were of no account in the community. There 
was a reason, therefore, why it became an object with 
young men to gain an early admission to practice at 
the bar with a view to making money, rather than 
take time to perfect themselves in the studies which 
would fit them to deal with its graver and more im- 
portant duties. In those States where formerly aterm 
of from three to five years was required preparatory 
to an admission to the bar, the student may now, in 
many of them, by going through the form of an exam- 
ination, be licensed and accepted as a counselor at law 
in half that time. 

For many years the more sober and discreet mem- 
bers of the bar in the country have felt that some- 
thing must be done to sustain its character against the 
downward tendency which it was taking, from a liberal 
science to a mechanical trade. They hoped to do it, 
among other things, by offering greater facilities for 
systematic courses of study. Law schools began to be 
substituted for the routine of offices. The experiment 
of Judge Reeves, at Litchfield, met with great favor, 
and became a decided success. That of Harvard Uni- 
versity followed, and has done much to illustrate the 





value of thorough training as a passport to professional 
eminence. Other schools have multipled in various 
parts of the country, till the instruction they offer hag 
become accessible to a large proportion of professional 
students. Much has been done in this way toward 
keeping the bar from retrograding. This is indeed a 
great point gained, when it is remembered how much 
more is required than there ever before was, for it to 
hold its relative rank and position with others, and, 
especially, the practical departments of business, 
Every art now has its corresponding science which 
occupies the study and attention of correct and active 
minds, and schools of technical learning train young 
men who resort to them, in all that is requisite to hon- 
orable success in practical and manual industry as 
thoroughly, though it may not be as broadly and liber- 
ally, as was ever done by our American colleges. Our 
law schools, in the mean time, are in danger of losing 
the fine spirit with which they started in the eager 
haste of their students “‘ to get into practice,” and by 
reducing the requirements of their courses of study 
to the mechanism, rather than the science of the law. 

In the generous competition which may arise be- 
tween these different schools there may occur mis- 
takes in what should be the test of excellence in what 
these schools ought to aim at, by the comparative ex- 
hibit in numbers which schools making the lowest 
requirements may offer in contrast with those whose 
course of study is broader and more extended, and 
whose teaching has more reference to principles anda 
systematic course of intellectual training, than the 
details of office business. Instead of any of our 
schools requiring too much elementary training, our 
belief is that, regarded as a means of bringing up and 
sustaining the profession where it used to stand, in 
the front rank of liberal callings, there must be a new 
departure in the training which is to fit young men for 
admission to it, corresponding, in some measure, to 
the advance made in educating students in our tech- 
nical schools and institutes of science. In another 
article we hope to explain some of the points wherein 
we are behind in what should be the subjects taught, 
and the purposes aimed at, in the instruction of these 
schools. 

{t is enough for the present, that we protest against 
degrading the profession to a mere money-making 
business. Let the rich shoemaker build and enjoy the 
best house in the village; let the manufacturer of 
patent pills manipulate county caucuses, and John 
Morrissey play the game of politics till he wins a seat 
in congress; but let the profession still have a right to 
boast that it has, as of old, a class whose ambition is 
above mere outside show and the honors which fawn- 
ing and flattery can win; and who, standing in the 
foremost rank of culture and civilization, are able to 
guide the public mind in the great political inquiries 
of the day, to help solve the moral problems upon 
which the progress of the race depends, and at the 
same time to act as the safe counselors and fearless 
advocates in upholding the cause of private justice, 
and thereby to inspire new confidence in all men in 
the protection which the law holds over them. 

But while we would have the aims and purposes of 
the professions of this high order, it is not to be con- 
cealed that to attain them requires something more 
than generous motives and good intentions. The law- 
yer who is to make himself felt at the bar must have 
an early and thorough preparation for it. He must 
start on the right course, and pursue it with all the 
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aids of vigorous training and all the light of careful 
experience. He must, in other words, be educated for 
the work, and thus be prepared to grapple with and 
overcome the difficulties which lie in his way to suc- 
cess. There is no royal road to the learning of the 
law any more than of any other department of human 
knowledge, and therefore it is that we are the more 
encouraged to offer, in another article, a few familiar 
suggestions bearing upon that most interesting ques- 
tion, what a student should study, as well as why he 
should study it? 

In taking up the subject of our former article where 
we left it, we may notice one or two additional particu- 
lars, in which the condition of the American bar has 
materially changed within the memory of some of its 
older members. But in doing so, we shall refer more 
particularly to one of the States with whose history we 
are the most familiar. The change in the mode of 
doing business from a dilatory credit system, which 
required a resort to legal process to enforce payment, 
to that of cash, brief credits, with prompt payments, 
which has superseded the former slovenly way of deal- 
ing, has cut off a source of professional occupation 
upon which young attorneys chiefly relied for support, 
untila higher class of business could be gained. The 
same was, in a measure, true of the collection of debts 
by suits at law, as an important source of lawyers’ 
incomes, when applied to such of the profession as had 
been many years at the bar. Then, again, the passage 
of ageneral bankrupt law has practically put an end 
to the bringing of suits merely to enforce the collec- 
tion of undisputed claims. This course, in connection 
with the growing tendency toward centralization 
which has been working changes of late, has drawn 
the members of the bar to the centers of business to 
such an extent, that, ina majority of the towns where 
one or more lawyers were formerly able to earn a re- 
spectable competency, they can no longer gain a liveli- 
hood. The change, however, has rather been in the 
mode and sphere of their employment, than in the 
need there is of a class answering to attorneys at law. 
Nor will the business world ever get in advance of 
sech a class of agents, until men of affairs should be 
able to do their own work, and dispense with clerks, 
overseers, hired servants and agents generally. 

We recur then to what is to be demanded of the 
profession, in the way of education and learning, to 
keep pace with the spirit and requirements of the age. 
There will always be a considerable number at every 
bar, whose occupation is a mechanical dealing with its 
details. Accuracy and readiness of despatch, with 
such men, are what is wanted, rather than breadth of 
learning or a familiarity with principles. But, for 
‘those who hope to lead at the bar, and make their influ- 
ence felt in directing and sustaining sound public 
thought, the field of study and labor is becoming every 
day broader and more difficult to master. With all 
the necessity there is and must be for rules of law 
which are recognized merely because they are rules, 
there are in the constitution and laws of every State 
fundamental principles which, with their relations, 
must be studied and understood, if one would under- 
take to improve upon the narrow and technical forms 
in which their spirit may have been bound up and fet- 
tered. Especially is this true whenever it is attempted 
to apply fixed and established forms of law to new and 
unaccustomed combinations and relations of business 
or social life. There would be little advantage in the 
free intercourse of nations which we owe to an 





advanced civilization, if every State rigidly insisted 
upon its own laws, while it ignored the wisdom or ap- 
plication of those of all others. Instead of that, there 
has been for a century or two a gradual and all but 
imperceptible process of assimilation going on between 
nations, whereby, in their intercourse with each other, 
they are more like provinces of one border State in 
their laws and administration, when applied to the 
citizens of other States, than separate and independent 
bodies politic, as they once were. The principles of 
private international law are scarcely less respected or 
observed by the courts of civilized nations than the 
positive enactments of their own municipal law. This 
renders it necessary for every lawyer who deals with 
questions involving principles which lie outside of mere 
local law, to study jurisprudence in its broader rela- 
tions to men and human affairs. And this, again, is 
but saying that to be worthy of the name of a lawyer, 
one must study and understand somewhat at least of 
that most interesting science, comparative jurispru- 
dence—how law is affected by the circumstances of the 
people, physical as well as social and political; why the 
law of one nation may not be suited to the wants and 
conditions of another; and how it changes, of its own 
accord, with the habits of thought and the wants and 
needs of a people, independent of the form of govern- 
ment under which they live. 

Another improvement is called forin the study of the 
law, which is sustained, if not suggested, by what has 
already been said, and that is, to take it up and pursue 
it from an historical point of view, instead of accept- 
ing it as a mere dogma, to be treasured up in the 
memory and applied, as a carpenter does his rule, in 
judging whether it is fitted to the place where it is 
needed. And, as our space does not admit of multiply- 
ing illustrations of what we mean by such a mode of 
study, we propose to confine our remarks to a single 
department of the common law —that of Real Prop- 
erty. We select this because it is generally regarded 
as embracing a body of rules derived from the com- 
mon law, more than ordinarily technical and arbitrary, 
more like those of an exact science, and more to be 
recalled by a pure effort of memory than the less defi- 
nite notions of commercial law. Let a student under- 
take to study this law of Real Property, and he soon 
finds that he must go back to a system which has been 
obsolete and effete for a couple of centuries or more, 
for the very meaning of the terms which are in use 
upon every page of the volume he is reading. He is 
told that if he would create an estate of inheritance 
by deed, he must limit it not only to his grantee but to 
his “ heirs,’’ and that no synonym will supply its place; 
and though he may be ready to adopt this as a rule, to 
be remembered when no reason for it is given, he is 
greatly relieved and aided in understanding it, when, if 
he will pursue it to its source, he finds that it had its 
origin in a state of things once actually existing which 
led to its introduction, and explains its meaning and 
effect. So, as he proceeds and learns to apply the test 
of feudal ideas to the parts of the system which come 
successively under his examination, he finds it easy 
also to understand the doctrine of ‘“‘tenures”’ and 
“estates.” But when he gets beyond those, into the 
mystery of Uses and the conditional limitations of 
original independent freehold estates in futuro, he finds 
no aid in threading his way from the light of feudalism 
which has thus far helped him on his course, and is 
obliged to look to some other quarter for guidance. 
And then, if not before, he is interested to know that, 
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away back in the history of civilization, ante-dating 
both feudalism and the common law, there had been 
gathered in the process of ages, an exhaustless supply 
of the purer elements of law, which had infysed them- 
selves into the sound life, vitalizing the institutions of 
republication Rome, and lending to the modern sys- 
tems of Europe and to even the common law of 
England itself, no little of what gives them their 
present value and efficiency. If, aeting upon this dis- 
covery, he pursues his inquiry into its bearing upon 
such parts of our law of real property as his study of 
the doctrine of feuds has failed to illustrate, he not 
only unlocks the source and origin of Uses and Trusts, 
and the thousand forms in which they enter into the 
creation, management and disposition of estates, but 
lays hold of aclue which may serve to explain a great 
variety of matters in the system of real property 
which, without it, would remain a mystery beyond his 
capacity of solution. He finds, for example, that the 
judicial farce in which the English courts took a part 
for hundreds of years, of barring estates tail by com- 
mon recoveries, had its prototype in the Cessio in Jure 
of the Roman law, overriding by its application, 
through a cunning device of the courts, the positive 
rule of a statute which had been solemnly enacted and 
never repealed. 

Without anticipating any further the extent to 
which the civil law enters into the composition of the 
English and our own common law, we have reached 
the point at which we have been aiming, that it should, 
to some extent at least, form a part of the course of 
study in every institution in which law is professed to 
be taught. The time has long since passed when, as 
we are told, upon authority, “English judges and 
lawyers avoided having any thing to do with the 
Roman law, and were not ashamed to boast of their 
ignorance of it, and ‘to show their aversion and con- 
tempt of it.””. The tefidency now is in the other direc- 
tion, and to affect a knowledge of it without having 
studied it. The better it is understood, the more 
fully we now appreciate how much of‘the common 
law has been borrowed from it. Professor Gutterbock, 
whose work has been ably translated by Mr. Brinton 
Coxe, has succeeded in showing how freely Bracton 
drew from the Roman law and the glosses of Azo and 
other writers upon that law, in the composition of his 
celebrated work, “* De legibus et consuetudinibus Ang- 
lie,” which has been accepted as a kind of treasure 
house of the common law. Nor can one become famil- 
iar with the doctrine of Prescription or Bailments, or 
Servitudes and Easements, or Equity, in its modern 
sense, without going back to the civil law in some form 
for the principles upon which the law as to those is 
based. And the same may be said of our whole system 
of probate, and much of our bankrupt law. The stu- 
dent may, indeed, find all that is necessary for practi- 
cal purposes in respect to these in treatises upon the 
common law. But when studied in that way, the rules 
which he finds laid down are little other than arbitrary 
dogmas, wanting the life and spirit of elementary 
learning, by means of which the origin and reason of 
such rules are unfolded as a part of the learning of the 
rule itself. If for the elements of the common law any- 
body must go to the teachings of the civil law, when 
and by whom can this be more properly or usefully 
done than by the student when he is laying a founda- 
tion for that knowledge which is to serve him when 
new questions arise, as well as in helping him to under- 
stand what has already been settled and decided? 





What condition, for example, would a student be iy 
for commencing the practice of the law, who had neve 
read any thing but what he had found in some legj 
compendium, without ever having looked into the de. 
cision of a court, or understood the grounds, or the 
course of reasoning, on which judges reach their cop. 
clusions as to what they have occasion to enunciate a 
law? 

Until recently there have been good reasons why, 
student of the civil law was well nigh a thing impossible 
to most students of the common law. The books to 
which they could have access were so few, and the 
study of most of these was so dry and repulsive, that 
only here and there was there any one who had the 
hardihood to undertake it. The original of the Corp 
Juris was in Latin, which, as well as the numerous and 
formidable glosses to which it had given rise, were, to 
most English students, little better than sealed books, 
The early English treatises upon the civil law were not 
written by lawyers, but theologians, and not froma 
lawyer’s stand-point. That was the case with Dr, 
Wood's “ New Institute,’’ published in 171, and Dr, 
Taylor’s “‘ Elements of the Civil Law,’ published in 
quarto, in 1755. The latter, moreover, is so overlaid 
with learned quotations from Greek and Latin writer 
that one needs a polyglot dictionary to master a single 
page of it. Professor Brown’s lectures on the civil law, 
delivered in the Dublin University about the com. 
mencement of the present century, is a much mor 
readable book, and may be studied with satisfaction 
and to advantage. In his preface, he has occasion to 
speak of two other works upon the civil law which had 
been regarded as a kind of standard authorities for 
reference — Domat and Ayliffe. ‘‘ Domat,”’ says he, “is 
calculated for the meridian of France. Ayliffe’s work, 
though learned, is dull, tedious and stuffed with super- 
fluous matter.”’ 

Since that time, the difficulty as to books has been 
gradually relieved, till the student has at his command 
works in his own language, by which he can make him- 
self master of enough of the history and elementary 
principles of the civil law to be of immense value to 
him in illustrating and explaining parts of the common 
law. Without undertaking to give an entire list of 
them, we might mention Judge Cooper’s translation 
with notes of the Institutes, in 1812, and Dr. Irving's 
* Introduction to the Study of the Civil Law,” a fourth 
edition, in 1837. An admirable translation of the In- 
stitutes, with an introduction and copious notes by 
Thomas C. Sanders, appeared from the English press 
in 1853. The following year, Mr. Cushing published s 
brief course of lectures on the study of the Roman 
law, which he had delivered before the Harvard Law. 
School. And still later than these, we have a most 
valuable and interesting work by Lord Mackenzie on 
“Studies in Roman Law.”’ And this was followed by 
“Institutes of Roman Law’”’ by Frederick Tomkins, 
an English barrister, which every student may read 
with pleasure and profit. The renowned commentaries 
of Gaius, which had been supposed to be lost until 
their accidental discovery at Verona in 1816, and which 
serve asa key to much that was before but partially 
understood in the Corpus Juris, was translated into 
English and published with a valuable introduction 
and notes in 1870. And to these we might add the 
works of Mr. Maine, which, though not specific trea- 
tises upon the civil law, go back, in fact, to still more 
archaic and elementary principles of jurisprudence 

than the Roman law itself, although adopting that as4 
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typical system for purposes of illustration. His ‘ An- 
cient Law ’’ deserves the careful study of every liberal 
scholar, whether in law or general literature, and 
should find a place in the curriculum of every student 
at law. 

While recommending either or all of those volumes, 
we do not suppose the American student is to ‘pursue 
the study of the Roman law into its specialties and 
details. It would be difficult to persuade him to do 
this, even if he had time. Most of our students, more- 
over, have not time for this, if they had inclination. 
But if one of these wishes to go beyond the scope of 
the mechanical details of his profession, and to ascend 
into the purer and clearer atmosphere of jurisprudence 
as a liberal science, he cannot do it more readily or ef- 
fectually than by drawing inspiration from that im- 
mortal system of which it has been eloquently said: 
“ Asif the mighty destinies of Rome were not fulfilled, 
she reigns throughout the whole earth by her reason, 
after having ceased to reign by her authority.’ — 
Emory WASHBURN, in the American Law Register. 


————_>___——_. 


BOOK NOTICES. 


United States Digest. A digest of decisions of the various 

courts within the United States, by Benjamin Vaughan 
Abbott. New Series, Vol. If. Annual Digest for 1872. 
Boston: Little, Brown & Co., 1873. 

The appearance of a digest of the decisions reported 
in 1872, so early as July of the year following, indicates 
commendable industry and enterprise both on the part 
of the editor and the publisher. The volumes of the 
old series were almost always a year Or two behind the 
reports, but since Mr. Abb®tt has became the editor, 
there has been no cause for complaint on the ground of 
delay. 

In this volume the editor has displayed the same skill 
in abstracting and in arranging, that have made the 
name of ‘‘ Abbott’? synonymous with a “good digest.” 
The series is one which no active lawyer ought to 
be without. 


vol. 33, by Edward H. aie, Reporter. Pub- 


lowa Reports, 
lished by the Reporter. Ottumwa, 1873. 


Among the numerous reporters of this country, we 
know of no one who does his work more carefully and 
intelligently, all things considered, than does Mr. Stiles. 
There is no padding about his books; his headnotes 
are clear and to the point, and his statements of facts, 
while sufficiently full, are generally concise. 

Among the interesting decisions contained in this vol- 
ume we have space to notice only two orthree. Stuart 
vy. Hines, page 61, decides that a valid lien cannot be 
acquired against the property of a bankrupt, by pro- 
ceedings in a State court subsequently to the filing of 
the petition in bankruptcy. 

National Bank of Michigan v. Green, page 140, holds 
that the contract of indorsement is governed by the 
law of the State where made. Siate v. Weir, page 134, 
decides that the legislature has no power to make the 
operation or repeal of a law dependent upon a vote of 
the people. 

State v. Murphy, page 270, decided that the use, by a 
juror, during a criminal trial, of intoxicating liquorasa 
medicine, though without medical advice, is not ground 
for a new trial, in the absence of evidence that it was 
80 used without defendant’s knowledge or that the 
juror became intoxicated. 





PETTIFOGGERS. 

In his address to the law class of the University of 
Wisconsin, the Hon. E. G. Ryan, of Milwaukee, drew 
the following forcible picture of pettifoggers and 
“ shysters ”’: 

‘*Behold the pettifogger, the blackleg of the law. 
He is, as his name imports, a stirrer up of small litiga- 
tion; a wet nurse of trifling grievances and quarrels. 
He sometimes emerges from professional obscurity, 
and is charged with business which is disreputable 
only through his own tortuous devices. For the ver- 
miu cannot forego his instincts, even among his betters. 
He is generally found, however, and he always begins, 
in the lowest professional grade. Indeed, he is the 
troglodyte of the law. He has great cunning. He 
mistakes it for intelligence. He is a fellow of infinite 
pretense. He pushes himself everywhere, and is self- 
important wherever he goes. You will often find him 
in legislative bodies, in political conventions, in boards 
of supervisors, in common councils. He is sometimes 
there for specific villainy; sometimes on general prin- 
ciples of corruption, waiting on Providence for any 
fraudulent job. He is always there for evil. The 
temper of his mind, the habits of his life, make him 
essentially mischievous. In all places, he is always 
dishonest. When he cannot cheat for gain he cheats 
for love. He haunts low places, and herds with the 
ignorant. It is his kindly office to set them by the 
ears, and to feed his vanity and his pocket from the 
quarrels he incites orfoments. He is in everybody’s 
way, and pries into everybody’s business. He meddles 
in all things, and is indefatigable in mischief He is 
just lawyer enough to be mischievous. He is a living 
example of Pope’s truth, that a little learning is a 
dangerous thing. Among his ignorant companions. he 
is infallible in all things. Sometimes he is reserved 
and sly, with knowing look which gains credit for wis- 
dom and character, for thinking all he does not utter. 
Generally he is loquacious, demonstrative of his small 
eloquence. Then his tongue is too big for his mouth, 
and his mouth is too loose for truth. By his own 
account, he is full of law and overflowing. Among 
his credulous dupes, he cannot keep it down. He 
knows all things. Nothing is new to him. Nothing 
surprises him. Nothing puzzles him. But it isin the 
law that his omniscience shows best. His talk is of 
law incessantly. He has a chronic flux of law, among 
his followers. He prates law mercilessly to every one, 
except lawyers. He discourses of his practice and his 
success to the janitor of his office, and the charwoman 
who washes his windows. He revels in demonstrative 
absurdity, and boasts of all he never did. He is the 
guide, philosopher and friend of vicious ignorance. 
He is the oracle of dullness: 

“And still the wonder grows 
That one small head can carry all he knows.” 

He hangs much around justices’ courts. There he is 
the leader of the bar. But he finds his way into courts 
of record. In them he is a plague to the bar and an 
offense to the bench. He is flippant, plausible, cap- 
tious, insolent. He is full of sharp practice, chicane, 
surprise and trick. He is the privateer of the court, 
plundering on all hands, on private account. He is 
ready to sell his client or himself. He is equal to all 
things, above nothing and below nothing. He is ready 
to be the coroner of the county, or the chief justice of 
the United States. He would be a bore, if it were not 
too dangerous for that harmless function. He is a 
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nuisance to the bar and an evil to society. He isa 
fraud upon the profession and the public; a lawyer 
among clowns and a clown among lawyers. 
There is a variety of the animal, known by the clas- 
sic name of Shyster. He has forced the word into at 
least one dictionary, and I may use it without offense. 
This is still a lower specimen; the pettifogger petti- 
fogged upon; a troglodyte who penetrates depths of 
still deeper darkness. He has all the common vices of 
the family, and some special*vices of hisown. This 
creature frequents criminal courts, and there delights 
in criminal practice. He is the familiaf of bailiffs and 
jailers; and has a sort of undefined partnership with 
them, in thieves and ruffians and prostitutes. These 
he defends or betrays, according to the exigencies of 
his relations with their captors or prosecutors. He has 
confidential relations with those who dwell in the 
debatable land between industry and crime. He isthe 
friend of pimps and fences. He has intimacies among 
the most vicious men and women. He is the standing 
counsel of gambling dens and houses of ill-fame. He 
knows all about the criminals in custody, and has ex- 
tensive acquaifitances among those at large. He is 
conversant with their habits of life, and calls them 
familiarly by their Christian names. He prowls around 
the purlieus of jails and penitentiaries, seeking clients, 
inventing defenses, organizing perjury, tampering with 
turnkeys, and tolling prisoners. He levies blackmail 
onallhands. His effrontery is beyond allshame. He 
thinks all lawyers are as he, but not so smart. He 
believes in the integrity of no man; in the virtue of no 
woman. He loves vice better than virtue. He enjoys 
darkness rather than light. His habits of life lead him 


to the back lanes and dark ways of the world. He is 


the counsel of guilt. He is the attorney-general of 


crime. 
—_——_—______- 


SOLICITOR AND CLIENT — PRIVILEGE. 


The circumstances under which a solicitor cannot be 
compelled to disclose his client’s address were discussed 
by James, L. J., in Ex parte Campbell, In re Cathcart, 
18 W. R. 1056, L. R. 5 ch. 703. In his lordship’s view, 
if a solicitor knows where his client is from some source 
other than the confidential statement of the client him- 
self, made sub sigillo confessionis for the purpose of ob- 
taining the solicitor’s professional advice and assist- 
ance, the solicitor cannot protect himself on the ground 
of his client’s privilege ; and in such a case it is imma- 
terial that he gained his knowledge of his client’s resi- 
dence solely in consequence of being his legal adviser. 
If, however— we continue to state his lordship’s view 
— the client is in hiding, or is concealing his residence, 
and the solicitor is in a position to say that he only 
knows his client’s residence because the client had 
communicated it to him confidentially as his solicitor 
for the purpose of being advised by him, then the 
client’s residence is a matter of professional confi- 
dence. 

The recent case of Heath v. Creelock, L. R., 15 Eq. 257, 
seems to fall within this latter description. It came 
before the court on an application by the plaintiffs that 
the defendant’s solicitors should disclose the address 
of their client. The defendant was a trustee who had 
acted fraudulently and gone abroad. He was defend- 
ing the suit; and the plaintiffs, being desirous of serv- 
ing notice of a subpena ad testificandum upon him 
personally, made the present application. 
~ The principal authorities adduced in support of the 





motion were Ramsbotham v. Senior, 17 W. R. 1057, L, 
R., 8 Eq. 575, and Burten v. Earl Darnley, 17 W. RB. 
1057, L. R., 8 Eq. 576,in note. In both these cases the 
whereabouts of wards of court was being concealed for 
the purpose of keeping them out of the reach of the 
court, or of the guardian appointed by the court; and 
it was held by Vice-Chancellor Malins that a solicitor 
is not at liberty, in consequence of any privilege of the 
client, to conceal any fact which may enable the court 
to discover the residence of its wards. It is plain that 
these cases afforded no support to the present appli- 
cation.—Solicitors’ Journal. 


—_————_——____. 


FOREIGN NOTES. 


Dr. Facustie, the Bavarian minister of justice, is 
preparing a report upon the judicial laws of the Ger- 
man empire, which he will submit to parliament on its 
reassembling in autumn. 

An advertisement lately appeared in the London 
Times calling a meeting of all persons who have claims 
against the United States which arose after the termi- 
nal date fixed in the treaty of Washington for the pur- 
pose of taking joint action for the advancement of 
their interests. 

The queen has replied to the vote of the commoners 
oninternational arbitration as follows:. ‘tI have re- 
ceived the address of my faithful commons praying 
that I would be graciously pleased to instruct my prin- 
cipal secretary to enter into communication with for- 
eign powers with a view to further improve interna- 
tional law, and establish a general and permanent sys- 
tem of arbitration. I am gensible of the force of the 
philanthropic motive dictating thataddress. I have at 
all times desired to extend the practice of closing in- 
ternational controversies by their submission to impar- 
tial friends, and to encourage the establishment of 
rules intended for the benefit of all. I shall continue 
to pursue the same course, with due regard to time 
and opportunity, whenever it is likely to be attended 
with advantage.’’ The house received the document 
with hearty cheers. 


—_—_g—_—______. 


LEGAL NEWS. 

The Cincinnati Times thinks the elective system has 
not kept up the character of the Ohio judiciary. 

David Dudley Field, Esq., of New York city, will 
shortly start upon an extended foreign tour. 

It is reported that Mr. Whalley, a member of the 
British Parliament, will soon visit this country to 
solicit subscriptions in aid of the Tichborne claimant. 

A complimentary dinner was recently given in honor 
of the Hon. Emory Washburn, by the bar of St: Johns, 
N. B., a number vf whom were former pupils of 
Governor Washburn’s, at Harvard Law School. 


“An extraordinary flood of blackguardism ”’ is the 
term used by the Pall Mall Gazette in speaking of 
Caleb Cushing’s recent work on the Geneva Arbi- 
tration. 

The Washington Chronicle doubts the truthfulness 
of the report that either Conkling or Howe will be ap- 
pointed to the vacancy on the “bench of the supreme 
court of the United States, and says: ‘‘The leading 
lawyers in the country seem pretty generally to adhere 
to the conviction that Mr. Justice Miller ought to be 
promoted to the high position.” 
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CONCERNING REGULATIONS REQUIRING 
TELEGRAMS TO BE REPEATED. 


It is an established principle of law that telegraph 
companies, like railroad companies, have the right to 
make reasonable regulations for the conduct of their 
affairs, but there is some diversity of opinions as to 
what regulations are “ reasonable,” and as to whether, 
and, if so, how far, they relieve the company from lia- 
bility for negligence. Most companies have adopted 


regulations to the effect that they will not be responsi- 
ble for mistakes in transmitting or delay in delivering 
a message unless such message is repeated, and these 


regulations are usually printed on the blanks on 
which messages are written. How far such regula- 
tions, so notified, are binding upon the sender has been 
considered in the following cases: 

MacAndrew v. The Electric Telegraph Company, 17 
C. B. 3 (1855), presents the earliest discussion of this 
subject. In that case the plaintiff sent a message to 
defendant’s office to be transmitted to Exmouth, 
directing the master of a vessel to proceed to Hull. 
In transmitting the message “ Southampton ” was, by 
mistake, substituted for “Hull,” in consequence of 
which the vessel went to the former place, and the 
plaintiff sustained loss in the sale of her cargo. The 
blank on which the message was written contained a 
provision that ‘the company will not be responsible 
for mistakes in the transmission of unrepeated mes- 
sages, from whatever cause they may arise.” The 
plaintiff’s message was not repeated. The court held 
the regulation reasonable. The declaration was on 
the contract to send the message as delivered, and 
the question of how far such a regulation would re- 
lieve the company from its own negligence was not 
presented. 

Camp v. The Western Union Telegraph Company, 1 
Mete. (Ky.) 164 (1858), was likewise an action on the 
contract, and it was therein held that a regulation 
requiring a message to be repeated was reasonable, 
and if brought home to the knowledge of the sender 
would preclude him from recovering damages occa- 
sioned by a mistake. 

In New York and Washington Telegraph Company v. 
Drysburgh, 35 Penn. St. 298 (1860), the action was on 
the case, and the court was called upon to decide how 
far the ordinary notice as to repeating messages re- 
lieved the company from liability for their own 
negligence. There a person wrote a message on a 
blank containing such notice, requesting the plaintiff, 
a florist, to send him “two hand boquets.” The 
transmitting operator, mistaking “hand” for “ hund,” 
changed the message so as to read “two hundred 
boquets,” and it was so sent to the plaintiff. The 








jury found for the plaintiff, and the judgment on the 
verdict was affirmed by the district court in bane — 
Sharswood, P. J., delivering the opinion—and by 
the supreme court. The mistake did not occur from 
“the infirmities of telegraphing,” but from the care- 
lessness of the defendant’s agent. 

Sharswood, P. J., in his opinion, said: “ As to the 
private notice of the defendants, that they only in- 
sured the correct transmission of messages where 
they are repeated back and paid for as such, we do 
not think it applies here, for many reasons. It was 
not brought to the knowledge of the plaintiff (the 
plaintiff, it will be remembered, was the receiver of 
tlfe message), and, if it had been, could not have 
exempted the defendants from liability for actual 
negligence What the company, defend- 
ants, insure against, when they do insure, is not the 
negligence of their officers, but those delays and mis- 
takes in the transmission which are unavoidable.” 

Seilers v. Western Union Telegraph Company, a 
brief note of which was given in 3 Amer. Law Rev. 
777, is similar, in facts, to the above case. The 
plaintiffs sent by telegraph an offer of 55 cents per 
bushel for salt, delivered “ at our city wharf.” When 
received at the office of destination it read “at 
rour city wharf,” and the operator, supposing rour to 
mean your, changed the dispatch accordingly. The 
plaintiff lost in consequence, and brought an action. 
The district court of New Orleans held the company 
liable for the error, notwithstanding the message was 
written on a blank containing a provision against 
liability except for arepeated message. In both these 
cases it should be observed that the damage occurred 
through unauthorized changes made in the messages 
by defendants’ operators, and that, at least in Drys- 
burgh’s case, the mistake would not have been obvi- 
ated by repeating. 

In Birney v. The New York and Washington Tele- 
graph Company, 18 Maryland, 341 (1862), plaintiff 
delivered to defendant, at Baltimore, a message to be 
sent to New York directing plaintiff’s agent to sell 
certain stocks. Through the negligence of the opera- 
tor at Baltimore the message was never sent nor 
attempted to be sent. There was a notice posted 
conspicuously in defendant’s office that the company 
would “not be liable for any loss or damage that 
may ensue by reason of any delay or mistake in the 
transmission or delivery, or from non-delivery, of un- 
repeated messages.” The message in question was 
not to be repeated. The court held that the terms of 
the notice did not cover the case; that the company 
had contracted to put the message upon its transit, 
and having made no effort to do this was liable for 
the damages occasioned. This decision covered the 
entire case, but the court went on to lay it down 
broadly that one employing a telegraph company to 
transmit a message is bound by the regulations of the 
company, whether brought home to his knowledge 


or not. This part of the decision is clearly obiter 
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In the United States Telegraph Company v. Giilder-. 


sleve, 29 Maryland, 232 (1868), the above dictum is 
re-asserted, although quite unnecessarily. There 
Gildersleve left a message at defendants’ office, in 
Baltimore, to be sent to New York. It was written 
upon the blank of another company, having upon its 
face this: “Send the following message, without re- 
peating, subject to the conditions indorsed on the 
back.” What these conditions were does not appear 
in the report, except that they were intended to re- 
lieve the company from liability in case of non- 
repeated messages; but whether for delay or mistakes 
in transmission or for non-delivery, also, is not 
apparent. The party to whom the message was 
directed failed to get it; but from what cause the 
case does not clearly inform us; but we gather from 
the argument of plaintiff’s counsel that it was from a 
failure to deliver it after it had reached the New 
York office. It appeared that the defendant had 
regulations as to repeating similar to those on the 
message sent. The court held that neither the con- 
ditions on the message nor their own regulations 
would relieve the company from their own willful 
misconduct or negligence; that such negligence must 
be established before there could be a recovery, and 
that, as the court below had refused defendants’ 
prayers for instructions based upon this assumption, 
a new trial should be had. There was nothing calling 
for a decision as to whether the plaintiff would have 
been bound by defendants’ regulations without being 
made aware of them, since the plaintiff, in having 
written his message upon the blank of another com- 
pany, very clearly made the conditions thereon his 
own, and proffered them with his message — and, as 
must be presumed, with a knowledge of them. 

In the case of Hillis v. The American Telegraph Co., 
13 Allen, 226 (1866), the sole question was, as stated 
by Chief Justice Bigelow, “whether that portion of 
the terms and conditions prescribed by the defend- 
ants is reasonable and valid which provides that the 
defendants will not hold themselves responsible for 
errors and delays in the transmission and delivery of 
messages, unless they are repeated.” The mistake in 
the case consisted in making the message read $175, 
instead of $125, as it was written. There was “no 
evidence of carelessness or negligence, except the 
error in the sum, which was made by some agent of 
the company in transmission.” The court held the 
regulation as to repeating the message reasonable; 
and that one injured by a mistake in an unrepeated 
message could not recover, beyond the amount paid 
for sending the same, without some further proof of 
carelessness or negligence on the part of the com- 
pany than that resulting simply from error; that is, 
that there must be proof of negligence distinct from 
the “natural infirmities of telegraphing;” and the 
judgment, which was for the plaintiff, was reversed 
on the ground that, under the circumstances, the 
plaintiff ought to have shown carelessness on the part 





of the company, and that, as the message was not 
repeated, negligence could not be inferred (as the court 
below had instructed) from the mere fact that a 
mistake in the sum had been made. 

In Wann v. The Western Union Telegraph Com- 
pany, 37 Mo. 472 (1866), the plaintiff delivered to de- 
fendants a message directing salt to be sent by “ sail ;” 
the message, when delivered, read “rail.” The blank 
on which the message was written provided that the 
company would not be responsible “for mistakes or 
delays in the transmission of unrepeated messages 
from whatever cause they may arise.” Of this con- 
dition the plaintiff had actual knowledge when he 
delivered his message, and the court held the condition 
reasonable and the plaintiff bound by it. The report 
informs us that the only evidence introduced on the 
trial to sustain the charge of carelessness was the 
mistake above stated. So that the case is “on all 
fours” with the Ellis case, but, as in that case, the 
court stated that the company would not be protected 
by their regulations from the consequences of their 
own gross negligence. 

In Bryant v. The American Telegraph Company, 1 
Daly, 575 (1866), the loss occurred through a delay 
in delivering the message after it was received at the 
office of destination. The company was fully in- 
formed of the importance of the message and of its 
prompt transmission. There were the usual regula- 
tions as to repeating, to guard against “ mistakes or 
delays in transmission.” The company was held 
liable. 

In De Rutte’s Case, 1 Daly, 547; 30 How. Pr. 
405 (1866), the injury occurred through an alteration 
in transmission of “ twenty-two ” to “ twenty-five.” 
The company had regulations relieving them from 
liability for unrepeated messages, but this dispatch 
was not written on a blank of the company contain- 
ing the ordinary conditions, and the court held that 
the plaintiff was not bound by such conditions unless 
they weré brought home to his knowledge. 

In Western Union Telegraph Company v. Carew, 
15 Mich, 525 (1867), regulations as to repeating were 
held to be reasonable, and binding upon one who 
writes his message -upon a blank containing such regu- 
lations, whether he reads them or not. In that case 
there was no evidence of negligence upon the part 
of the company. 

In Sweetland v. The Illinois, etc., Telegraph Com- 
pany, 27 Iowa, 432; 1 Am. Rep. 285 (1869), rules 
requiring messages to be repeated were held to be 
reasonable, but it was also held that such rules would 
not be so construed as to exempt the company from 
liability for a loss occasioned by its own fault or neg- 
ligence or for want of proper skill or ordinary care 
on the part of its operators in transmitting an un- 
repeated message. In such case, however, the burden 
of proving negligence is put upon the plaintiff. 

In Graham v. The Western Union Telegraph Com- 
pany, 1 Colorado, 730 (1871), the damage occurred 
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through a failure to deliver the message after it had 
been received at the office of destination. There 
were the usual regulations as to repeating, but the 
court held these regulations not applicable to the 
case, and that the company was liable. This is in 
accordance with the ruling in Gildersleve’s case, and 
in Bryant’s case, and, by analogy, with the doctrine 
in Birney’s case. 

In Zrue v. The International Telegraph Company, 
to appear in 60 Maine (1870), it was held that a regula- 
tion that the company will “not be liable for mistakes 
or delays in the transmission or delivery or for non- 
delivery of any message beyond the amount received 
by said company for sending the same,” would not 
protect the company from liability for its own mis- 
feasance or negligence. 

In Breese v. The United States Telegraph Company, 
48 N. Y. 132; 8 Am. Rep. 526 (1871), the commission 
of appeals decided that regulations of a telegraph com- 
pany as to repeating are reasonable, and that where a 
person writes a message upon a blank containing such 
regulations he will be presumed to know and consent to 
them. The error, in that case, was in making “700” 
read “7,000,” the precise cause of which error was 
unknown —as the case states. There was no evi- 


dence of negligence beyond the fact of the mistake, 
and the court was not called upon to decide, nor did 
it attempt to decide, whether the company might re- 
lieve itself by such conditions from liability for 


injuries occasioned by its own negligence. 

From this review of the cases it appears that a 
majority of the authorities hold that regulations of a 
telegraph company relieving them from liability unless 
the message is repeated are reasonable, but will not 
be construed so as to relieve them from liability for 
injuries occasioned for their own willful misconduct 
or negligence. 

2+ 


CONCERNING LAW REPORTING. 


The fundamental law of the State provides that 
judicial decisions shall be free for publication by any 
person. So long as official reporters perform their 
duties properly the bench and bar should support 
them by all legal means, and frown upon all outsiders. 
But, if the system of reporting is so faulty that no 
proper treatment can cure it, it is better to let it grow 
worse until by natural laws it cures itself. “The 
night is darkest before the dawn.” No good will 
ever be gained by official reporters endeavoring to 
prevent the miltiplication of reports by illegal means, 
or by judges favoring certain reporters to the exclu- 
sion of others, contrary to the spirit of the constitu- 
tion and requirement of the laws. There can be no 
doubt that reporters have adopted a variety of irregu- 
lar means to protect themselves against outside 
opposition. 

A foot note at page 474 of 38 Howard’s Practice 
complains of the common practice of reporters of the 





court of appeals furnishing copies of opinions, certi- 
fied “a copy, but not for publication.” Mr. Howard 
adds that, in a given case, a copy of an opinion was 
refused, although the fees were tendered, because the 
applicant remarked that he intended to have the re- 
port published in Howard’s Practice. There have never 
been official reporters of the superior court. The re- 
porters have been either judges of the court, or private 
gentlemen enjoying the favor of the judges, who per- 
mit them to have their opinions. This confidence 
ought to make them very circumspect in their be- 
havior, but the New York Zimes, recently, had occasion 
to state editorially that Messrs. Jones and Spencer, 
the reporters of the superior court, refused access to 
the opinions of that court in order to enhance the 
value of their series. The anxiety of the Times to 
see these opinions would not have been so great had 
it known that the 33d Superior Court Reports contains 
a number of cases reversed by the court of appeals 
before they were reported by the reporters of the 
inferior court. 

Official reporters should protect themselves as far 
as possible from the legal pirates, but they should not 
resort to such unwarrantable methods. As was 
pointed out by the committee on law reporting in 
their report to the bar association, it is impossible to 
look over Barbour’s Reports, and see the long suc- 
cession of opinions furnished by a few judges, with- 
out realizing that he has the favor of those judges, 
and that the official reporter has not. Perhaps those 
judges were ignorant of the law requiring them to 
send their opinions to Mr. Lansing, and if so it is likely 
that, with the withdrawal of their support, Mr. Bar- 
bour’s Reports will cease. They may have been 
influenced by a widespread notion that judges have a 
proprietary right in their opinions after delivery; 
that they may retain them or give them to whoever 
they please, or that they may alter them and prepare 
them for reporting. There are indications that this 
notion has prevailed even among some of the judges. 
A letter from a learned justice of the supreme court 
will be found in 16 Howard’s Practice, 288, regretting 
the publication of two opinions in cases decided by 
him, on the ground that he did not intend they should 
ever be reported, certainly not unless revised by him. 
The note was probably a private one, and does not, 
perhaps, express the deliberate opinion of the learned 
justice, who was justly irritated by words being put 
into his mouth which he never uttered, and reference 
is only made to it for the purpose of showing the 
existence of the opinion. 

No notion can be more false or dangerous than 
this. If a good and able judge retains an opinion 
after judgment for the purpose of giving it polish, an 
unscrupulous one may keep it back to put the decision 
upon a different ground, or for some other nefarious 
motive. It is needless to say that, among the evils 
which the people of the State have suffered from 
their judiciary, this is not one. Certainly no danger 











84 THE ALBANY LAW JOURNAL. 

















of this kind can be apprehended from the enlightened 
and excellent jurists who now grace our bench. But 
the very fact that such men countenance this mis- 
taken opinion gives it weight and force, and may 
enable some future corrupt judge to do harm, The 
evil is not an imaginary one, but has caused alarm and 
elicited much comment in England. 

In that country the propriety of the custom of 
judges revising their opinions has been called a vexed 
question. It is to be remembered, however, that the 
reasons which exist there in its favor are not applica- 
ble here. There the opinions delivered are generally 
oral and taken by the reporter on the spot. They are 
much less exact than they would be if written, and, 
unless revised before publication, are likely to convey 
mistaken ideas of what was meant. The judge may 
have used qualified language which escaped the re- 
porter, or he may have been misunderstood, or have 
spoken hastily, and desire to modify his opinion. 
The English books are full of expressions of doubt, on 
the part of judges, as to whether their predecessors 
used the language attributed to them. 
is often literally exact in his report, but the exigencies 
of British juridical courtesy require the judge to say 
that it was impossible that Lord could have 
said thus and so, although his dictum has been re- 
peatedly followed. It is little consolation, in such 
cases, for suitors to be told that the precedents on 
which they depend are not law, after they have misled 
half the kingdom. 

There can be no room for difference of opinion on 
thfS subject in States where written opinions are the 
custom. No cause is there ready for decision until 
the opinions are finished; and if long opinions cannot 
be prepared within the time allowed by statute, 
and short ones can, a great good will be achieved by 
abandoning the practice of revision. One of the 
most striking facts presented by the report of the 
committee on law reporting is the contrast between 
the length of the old and modern opinions. 

Judge-made law stands upon the same footing as 
statute law, and is equally to be respected and obeyed. 
Careless legislation is the greatest evil of our times. 
In one sense we have thirty-three legislators per- 
petually in session, making laws, good, bad and 
indifferent. It is inevitable that we should have 
indifferent and clashing legislation from so many law 
makers: But much of the judge-made law is only 
useful for the particular case it was made for, and 
should not be perpetuated. If we can reduce the 
reports to the smallest necessary compass, avoid all 
repetition, and publication of bad law, we will accom- 
plish a result for which posterity may be grateful. 
The Lord Chief Baron, in speaking of the English sys- 
tem, before the inauguration of the law reports, said: 
“ Reporting has been a nuisance, and, like sewage, it 
has become very difficult to know what to do with 
it.” 





The reporter 





Lewis L. Devarrecp. 


CURRENT TOPICS. 


Mr. George C. Bates, ex-United States attorney for 
Utah, has published a letter making some extraordinary 
charges against the United States judges in that Ter. 
ritory. It is stated that, some little time ago, Mr, 
Bates was called as a witness in a mining case, and 
while testifying that he had no knowledge of any 
corruption upon the part of United States officials in 
that particular case, appears to have intimated that 
he had knowledge of such corruption in some other 
transactions. Chief Justice McKean, in rendering 
judgment, took occasion to characterize Mr. Bates ag 
a disgrace to the profession, and not worthy of belief 
either in or out of court. Bates, instead of caning 
the judge, as some of his friends advised, contented 
himself with publishing and reiterating his charge of 
corruption, and expressing his readiness to prove the 
charge before any proper tribunal. Since then, it is 
stated, he has been quietly at work gathering proofs, 
and has now put forth his charges in specffte form. 
The first charge is that all the proceedings in the 
mining suit of the Silver Shield Mine v. The Veloci- 
pede were had before and entertained by Judges Me- 
Kean and Strickland, although they both, at the time, 
were pecuniarily interested in one of said mines, 
The third charge is to the effect that Judge McKean 
aided and abetted some of his intimate friends in 
stealing from the government thousands of acres of 
very valuable coal land, through fraudulent entries, 
and that he, in order to protect them, refused to allow 
the impaneling of a grand jury. 


So far as now appears, the foregoing are the only 
charges implicating Chief Justice McKean. The 
sixth charges that a bargain was entered into at the 
Astor House, New York, between a Utah judge not 
named, a Nevada Senator and a New England banker, 
whereby a Long Island villa was made over to a 
female relative of the judicial gentleman, and he him- 
self returned to Utah to render a decision upon’a 
suit in which the whole of the Emma mining prop- 
erty was at stake, and which was decided as arranged 
by these three gentlemen at the Astor House. The 
eighth and last charge accuses Judge Strickland of 
having taken $10,000 in currency, and a bond for 
$50,000 in consideration that he would grant an injune- 
tion, “in accordance with law and justice,” in a suit 
against the “Flagstaff Mining Company,” and then 
refusing the injunction, the other side having paid 4 
larger amount. The story was rather widely cir- 
culated through the newspapers, a few months 
ago, that Judge Strickland had bought his judi- 
cial position of his predecessor, Judge Drake, and 
that an attion had been brought upon a _ note 
given in the bargain. But Mr. Bates alleges that, 


after the Flagstaff suit, the judge was very “ flush;” 
bought an expensive house, a “nobby turnout,” 
wedded his servant girl to his quondam partner, and 
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did several other things becoming and proper in a 
successful speculator. The other charges relate to 
other federal officers not judicial. Mr. Bates pro- 
fesses his ability to make good his charges before a 
congressional committee of investigation, and, con- 
sidering the nature of the charges, and the positions 
of the accused, he should have the opportunity to do 
so; or, failing, to prove himself to be a gross calum- 
niator. So far as Chief Justice McKean is concerned, 
we are not prepared to believe any charges against 
him of corruption. We have known him for years, 
and always as an upright, honorable man; but we 
nevertheless believe that he has been exceedingly 


* indiscreet and impolitic in his administration of judi- 


cial affairs in Utah. 
from such a source, and are of such a nature, that a 
searching investigation is absolutely necessary. 


The charges, however, come 


There is a very considerable and very just com- 
plaint at the dilatory operations of the Mexican Claims 
Commission. This commission was organized under 
the convention of 1868, but in the five succeeding 
years it has really accomplished very little. It is now 
nearly a year since Dr. Lieber, the umpire, died, yet 
his place has not been filled, nor, so far as we know, 
has any effort been made to fill it. This inexcusable 
delay is gross injustice to both the American and 
Mexican claimants — many of whom have their all at 
stake in the claims before the commission, and to 
them a prompt decision is of the utmost importance. 
But the commissioners idle away their time without 
any apparent ambition beyond drawing their salaries 
and protracting to the uttermost the existence of the 
commission. The secretary of State has ordered, it 
is said, the United States commissioner to go to 
Washington with the intention of getting the com- 
mission again at work. We hope he will succeed. 


However little honor the late Lord Westbury won 
or deserved as Lord Chancellor, his labors as a law re- 
former are worthy of all praise. At a time when 
law reforming was not so fashionable as now, he 
advocated and effected some very valuable improve- 
ments in the jurisprudence of England. He was the 
first chairman of the Council of Legal Education, and 
president of the Juridical Society. He inaugurated 
the measures for the improvement of the transfer of 
land. He brought about a bankruptcy law, and was 
mainly instrumental in abolishing punishment for 
debt, and in conferring equity jurisdiction upon 
county courts. He was an earnest advocate for a 
change in the final court of appeal, for a thorough 


revision of the statute law, and for a digest of the : 


entire body of the English law. While his rashness, 
indiscretion, and ill-timed sarcasm, marred almost 
every step in his judicial career, his name deserves to 
be honorably associated with many admirable meas- 
ures, 





ACCIDENT INSURANCE. 


* * * What isan accident? The term, as used in 
policies, has been several times defined in the adjudi- 
cated cases. It is ‘any event which takes place with- 
out the foresight or expectation of the person acted 
upon or affected by the event.’”’ Withey, J., in Ripley 
v. Railway Passengers’ Assuranee Co., U.S. C. C., W. 
D. of Mich. (1870); reported in 2 Big. Cas. 738. The 
same definition is substantially adopted in Maryland. 
Prov. Life Ins. Co. v. Martin, 32 Md. 310. It is “an 
unusual and unexpected result attending the perform- 
ance of ausual and necessary act.”’ Itis ‘“‘ any unex- 
pected event which happens as by chance, or which 
does not take place according to the usual course of 
things.’”’ North American Ins. Co. v. Burroughs, 28 
Leg. Int. 342; 8S. C., 69 Penn. St. 43. It is somethihg 
which takes place without any intelligent or appa- 
rent cause, without design, and out of course. 
Mallory v. Travelers’ Ins. Co., 47 N. Y. 52. ‘Some 
violence, casualty, or vis major is necessarily involved”’ 
in the term “ accident.’? Cockburn, C. J., in Sinclair v. 
Maritime Passengers’ Ass. Co., 3 El. & E. 478. 1t means, 
in short, in the insurance policies, an injury which hap- 
pens, by reason of some violence, casualty or vis major, 
to the assured, without his design or consent or volun- 
tary co-operation. ‘‘ Violent and accidental” are 
equivalent in meaning to “ accidental violence ”’ (Rip- 
ley v. Railway Passengers’ Assurance Co., ut supra), and 
every injury caused by accident, save those specially 
excepted by the policy, is cévered by it. Prov. Life 
Ins. & Inv. Co. v. Martin, ut supra. A full discussion 
of what an accident is, will be found in Schneider v. 
Prov. Life Ins. Co., 24 Wis. 28. 

One of the earliest cases involved the question wheth- 
er drowning was an injury caused by accident through 
some outward and visible means. The court of ex- 
chequer, in 1860, held that drowning was not such an 
injury (Trew v. Railway Passengers’ Assurance Co., 5 H. 
& N. 211), but the exchequer chamber reversed the 
decision, and held that death by drowning while bath- 
ing was within the policy (6H. & N. 839), and it was 
for the jury to say whether the assured died from 
action of the water or from natural causes. In 1870, 
the question arose again in the case of a man who, 
while bathing in a pool only a foot deep, suddenly be- 
came insensible and fell face downward into the water 
and died. Thecondition of the body showed that he 
breathed after the fall, and the court held that death 
was caused by the action of water on the lungs, and 
that the falling was an accident within the policy. 
Reynolds v. Accidental Ins. Co., 18 W. R. 1141; 8. C., 
22L. T. N.S. 820. It has always been the custom of 
American companies to regard such death as accidental, 
and the question has never been before any American 
court of final jurisdiction. So where an accidental 
wound caused the assured to fall into the water and be 
drowned, the death was accidental. Mallory v. Trav- 
eler's’ Ins. Co., 47 N. Y. 52. 

Death from the effect of a sunstroke is not death 
from an accident, but is caused by disease. Sinclair v. 
Maritime Passengers’ Ass. Co., 3 El. & E. 478 (1861). In 
American policies, sunstroke is usually excepted in 
express terms. Death or disability caused by bodily 
infirmity or disease is also excepted; but where an ex- 
ternal injury immediately causes disease, the policy 
covers it. In Filton v. Accidental Death Ins. Co., 17 
c. B. N. S. 122 (1864), the deceased fell with violence 
on the floor of his room, and thereby produced an im- 
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mediate rupture, which resulted in strangulated hernia 
and death after a surgical operation. It was held that 
the policy, though excluding hernia generally, must be 
construed to mean hernia arising within the system 
independently of external accident, and did insure 
against hernia the result of external violence. In 
North American Ins. Co. v. Burroughs, already cited, 
the insured, while pitching hay, was struck on the 
bowels by the handle of the fork, which slipped in his 
hands, and he died of the peritoneal inflammation 
which ensued. The jury found the blow was an acci- 
dent and the cause of the death, and the court sus- 
tained the verdict. But the accident must be the 
immediate cause of disease, and the fact that disease 
afterward supervenes is not enough to bring the claim 
within the policy. The nice distinctions of causa 
proxima and causa remota complicate these cases. 

In Harris v. Travelers’ Ins. Co., superior court of Chi- 
cago (1868), the deceased was a fireman, who was acci- 
dentally buried under a falling wall, but soon rescued 
without apparent injury, and continued his work for 
three months, when he took poison. In suit to recover 
insurance on the ground that the accident rendered 
him insane, it was not only held to be suicide if he was 
sane, but, if he was insane on account of the accident, 
the death was held too remote to be covered by the 
policy, which includes only proximate results. 

In 1870, the question of proximate cause came before 
the court of exchequer in England. Smith v. Accident 
Ins. Co., L. R.,5 Exch. 302. The assured, while 
washing his feet in an earthenware pan, and resting 
them on its edge, broke the pan and cut his foot under 
the ankle against the sharp side. He had always been 
a sober and healthy man, and had never suffered from 
erysipelas at any time. The wound was carefully 
dressed, but five days afterward erysipelas set in be- 
tween the ankle and knee, about five or six inches 
above the wound, and he died in three days of erysip- 
elas, which was consequent upon the wound, and for 
which there was ne other known cause. The policy 
insured against all cuts, etc., ‘where such accidental 
injury is the direct and sole cause of death to the in- 
sured,” but not against ‘‘erysipelas or any other dis- 
ease, or secondary cause or causes arising within the 
system of the insured before, or at the time of, or fol- 
lowing such accidental injury, whether causing such 
death directly or jointly with such accidental injury. 
A majority of the court held that the company were 
protected by the condition, and the case was distin- 
guished from Fitton v. Accidental Death Ins. Co., 
because, in that case, no reference was made to second- 
ary causes (which clause the company had inserted 
after Fitton’s Case), and the hernia was there instan- 
taneously caused by the accident. But Kelly, C. B., in 
his dissenting opinion, urges that the true effect of the 
condition is to exempt the company only where ery- 
sipelas arises within the system and is collateral to the 
accident, and wholly independent of it. After ably 
supporting this interpretation as clearly the true one, 
he urges that the language, if ambiguous, is to be con- 
strued contra proferentem. 

Murder of the assured would seem to be an accident 
within the meaning of the policy (Ripley v. Railway 
Passengers’ Ass. Co., ut supra), but suicide and self- 
inflicted injuries, even if not expressly excepted, would 
not be accidents, but frauds. 

Under a policy insuring against bodily injury arising 
from any accident occasioned by an external cause, the 
plaintiff sued for allowance on account of a sprain to 





his back by lifting a heavy weight in the course of his 
business. The defense urged that it was liable solely 
for external injury, but the court said ‘solely’ was 
not in the policy, and left the jury to find whether the 
injury really and substantially arose from the accident, 
Martin v. Travelers’ Ins. Co., 1 F. & F. 505 (1859). 

The death of Dr. Bean, on Mont Blanc, in September, 
1870, raised the novel question, whether freezing to 
death under his circumstances was an accident. The 
story is so extraordinary that it is worth preservation. 
On September 5, 1870, Dr. Bean, with two other gentle- 
men, three guides and five porters, set cut from Cha- 
mouni to ascend Mont Blanc. They were seen on the 
summit at two o’clock P. M. of the next day, and then 
were hidden by a dense fog followed by a furious snow 
storm. The storm lasted for many days, and their 
bodies were not recovered until the 17th. 

Dr. Bean was found in a sitting posture, with his 
left hand shading his eyes, and his right hand and arm 
extended, frozen stiff. Upon his body was found a 
diary, from which the following extracts were made: 


Mont BLANc. 

Monday, Sept. 5.— Temperature 39° at 6 A. M. 

Tuesday, Sept. 6.— Temperature 34° at 2 A. M. 

Ascended to the top of Mont Blanc with ten other men, 
eight guides and porters, and Rev. McCorkindale and Mr. R. 
Arrived at summit at half-past two o’clock, when imme- 
diately I was left enveloped in an awful snow storm at 
some fifteen thousand feet. Dug a grotto and spent the 
night very uncomfortably — was very sick all night. 


Mont BLANC, Sept. 7. 

If any one shall see this, they will please send it, this 
book, to Mrs. H. M. Bean, Jonesboro’, E. Tennessee, United 
States of America. 

My DARLING HEssy: We have now been on Mont Blanc 
in two days of awful snow storm; we have lost our way; 
are in a grotto hewn in the snow fifteen thousand feet 
above the sea. Ido not think we will ever get down. If 
we do not, this may be found in some way and sent to you. 
* * * We have no provisions, and my feet are already 
frozen, and Iam quite exhausted. I have just strength to 
write these few words. 

J. B. BEAN. 


Sept. 7, Noon. Still very cold and snowing very hard; 
much trouble with the men. 


Dr. Bean was insured under an accident policy for 
three months, with permit for European travel, but 
without alteration of the stipulations which declared 
the policy not to cover death or injury, if caused by 
exposure to obvious or unnecessary danger or peril, 
and required him to use all due diligence for persoual 
safety and protection. The injuries insured against 
were those from external, violent and accidental 
means, and did not include any of which there was no 
external and visible sign, and the policy only covered 
the results of injuries which ordinary prudence and 
precaution could not avoid. The foreign travel permit 
did “not in any case extend this insurance to cover 
the risks of any hunting or exploring expedition.” 

Suit was brought against the insurers, and the com- 
pany contended that freezing under these circum- 
stances was not an accident; that the insured volun- 
tarily exposed himself to obvious and unnecessary 
danger and peril in incurring the hazard of an ascent 
of Mont Blanc, and was not using due diligence for 
his personal safety and protection, as the contract 
required; that the policy did not cover such an ex- 
ploring expedition. 

The case was compromised, and these interesting 





THE ALBANY LAW JOURNAL. 


87 

















questions were not passed upon at that time. That 
freezing is an accident, where it occurs without want 
of due care and needless exposure by the insured, 
would seem to follow from the analogy of drowning, 
or of suffocation by gases in a coal mine or carbonic 
acid inachamber. The effect of exposure to the heat 
of the sun is hardly analogous. Sunstroke is a specific 
disease, and is as positive an affection of the brain as 
apoplexy or paralysis. Sinclair’s Case, and the dicta 
therein, do not apply to death from atmospheric 
causes, where no specific disease is produced; and the 
argument that death in Dr. Bean’s case was not an 
injury of which there was any external and visible 
sign, is answered by denying the fact. The frozen 
body was itself a visible sign of the injury. Frost in 
the corporeal tissues and ice in the arteries are as 
visible signs of injury as extravasated blood around 
the spot where a blow is struck. We have no doubt 
how this point will be decided whenever it receives 
adjudication. 

But, on the other defenses, it is difficult to see how 
the plaintiff could prevail. The contract imposed on 
him an obligation to use all due diligence for personal 
safety and protection, and not to expose himself to 
obvious or unnecessary danger or peril. On the day 
previous to making the ascent, Dr. Bean sent for a 
notary and made and executed his last will. The 
ascent is notoriously dangerous. He must have known 
the risk, and the facts put in evidence by the plaintiff 
would doubtless have been deemed sufficient to sup- 
porta nonsuit. Singularly enough, the importance of 
the assured observing these provisions has been dis- 
cussed but little in the reports hitherto. The defense 
of negligence in these respects has been rarely raised, 
and the extent to which it will be held sufficient to 
avoid a policy is as yet undetermined. 

In Martin’s Case, already cited (32 Md. 310), the com- 
pany contracted in unequivocal terms to insure the 
deceased against any accident save those embraced 
in certain exceptions, and every injury caused by acci- 
dent, save those specially excepted, was within the 
policy. Martin was an engineer, and while backing 
his engine on a down grade, with a car in front as a 
precaution to check the speed, directed the fireman to 
run it, while he went over and upon the tender to get 
into this car and put on the brakes. While doing so, 
he slipped and fell between the car and the tender, 
and was killed. The company set up the negligence 
of the assured as the cause of the accident, and also 
that he willfully exposed himself to danger. But the 
court held that, although in actions of tort founded 
on the defendant’s negligence, the contributory negli- 
gence of the plaintiff would prevent his recovery, yet 
it is no defense, where the liability sought to be en- 
forced is created by a contract which does not specifi- 
cally provide that the assured shall exercise diligence. 
The well-settled rule in fire insurance, that fire policies 
cover losses arising from carelessness or negligence of 
the plaintiff, if acting in good faith, applies here, 
because a chief object of the insurance is to protect 
the assured against that very thing; and in this case 
mere negligence of the assured was, by the terms of 
their own contract, no defense to the insurers in a suit 
on the policy. 

As to the second defense, that Martin’s death was 
caused by willful exposure to unnecessary peril, the 
court held that, whether or not this were the fact, the 
insurers had prayed the court below to leave that ques- 
tion to the jury, and the jury had found against them; 





and the insurers, therefore, could not now obtain re- 
versal on that ground. Butthe court went on to say 
that, if this question were an issue of law, they held 
that his doing what he did, in his regular duty, could 
not be called willful exposure, and that his falling was 
an unusual and unexpected result attending the per- 
formance of ausual and necessary act} and cite with 
approval the case of Schneider v. The Prov. Life Ins. Co., 
24 Wis. 28 (1869). 

In Schneider’s Case the assured was killed while at- 
tempting to get on a train of cars in slow motion. The 
policy contained a stipulation against willful and wan- 
ton exposure to unnecessary danger, and in the court 
below the plaintiff was nonsuited on this ground. But 
the court above held that, though careless and negli- 
gent, it could not be held a willful and wanton exposure 
to unnecessary danger, and that to maintain the non- 
suit under that clause, something more than mere neg- 
ligence was necessary. They deny that contributory 
negligence of the deceased is sufficient to prevent the 
accident from coming within the policy, and say that 
there is nothing in the definition of the word which 
excludes the negligence of the injured party as one 
element of an accident. 

On the other hand in Kentucky, in 1868, the supreme 
court laid down a different doctrine. In Morel v. Mis- 
sissippi Valley Life Ins. Co., 4 Bush, 535, the plaintiff 
was insured against personal injury by any accident 
within the meaning of the policy. In traveling from 
Chattanooga to Nashville he inadvertently put his arm 
out of the car window, whereby his hand was injured. 
There was no clause in the policy requiring him to ex- 
ercise diligent care. The company demurred, and the 
court sustained the demurrer, and held that the injury, 
being caused by his own carelessness, gave him no 
right to compensation. The court rest their decision 
solely on the ground that the injury was produced 
wholly by the insured’s own carelessness, and appa- 
rently assume that the plaintiff is bound to show him- 
self in due care before he can recover; although the 
contract is simply against any accident, and is silent on 
the question of care. The decision is against the 
weight of authority and is entitled to little considera- 
tion, for it stands unsupported either by reasoning or 
precedent. 

The only case to our knowledge where, in any court 
of last resort, the clause, ‘‘the party insured is re- 
quired to use all due diligence for personal safety and 
protection,” has been construed, was decided in New 
Jersey in 1871. In Stone v. United States Casualty Co., 5 
Vroom. (34 N. J.) 471, the assured was building a small 
barn, and had mounted to the second story to view 
the work. Stepping on a joist, which had a concealed de- 
fect and broke under him, he was killed by falling to 
the ground. At the time of the accident he had on 
two overcoats, and was said to be an awkward man. 
The court held that it was wholly a question for the 
jury to decide whether he was exercising due diligence, 
and that whether he exercised such care as a prudent 
man should, was properly left to them to find. They 
add that there was no rashness or exposure in placing 
himself where he did, and that the breaking of the 
beam was pure accident. 

In Hoffman v. Travelers’ Ins. Co., N. Y. supreme 
court, Clinton circuit, tried at Plattsburgh, in Septem- 
ber, 1871, and reported in the Baltimore Underwriter, 
January 30, 1873, the assured was walking on a railroad 
track. A signal wasgiven from an approaching engine 
at quite a distance from him. He then stepped off the 
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track on the side, and then, when the engine had 
almost reached him, within fifty to a hundred feet, he 
deliberately went on the track again; and before he 
got across it, he was struck and killed. A motion was 
made for nonsuit, on the ground that plaintiff had not 
established any cause of action. The court say, ‘“That 
was a most reckless act. The rule is well settled that 
a party cannot walk on a railroad track without being 
guilty of negligence; and the courts hold that one 
about to cross the track must look both ways before 
attempting to cross, and that if he omits to do that he 
is guilty of negligence. So that it seems to me there 
is not a possibility of recovering under the proof in the 
case. Thecircumstances show that there was gross neg- 
-ligence on the part of the deceased — more so than ap- 
pears in any case I have had occasion to examine—and as 
gross negligence as if the man had hanged himself 
The very first condition of the policy is that the 
party insured is required to use all due diligence for 
personal safety and protection. Now is there a human 
being that will say that the deceased did use due dili- 
gence for his protection? The deceased was 
where he had no business to be. As the case 
stands there must be a nonsuit.”’ 

In October, 1871, at Elmira, the supreme court of 

New York, Chemung circuit, was again called upon to 
rule upon the same clause in the unpublished case of 
Pratt v. Travelers’ Ins. Co. By the terms of the policy, 
if the assured was guilty of a violation of any rule of 
any company or corporation, the policy was void; and 
no recovery could be had in case of willful exposure 
or want of due care. The deceased went on the cars, 
and was passing over a platform between two cars, as 
the plaintiff contended, or, as the company contended, 
was standing smoking on the rear platform of the last 
ear, when he fell off and was killed. The court charged 
the jury that, if he fell from the cars while standing 
there when the train was in motion, and by careless- 
ness on his part, and such carelessness as was in viola- 
tion of the policy, then the plaintiff could not re- 
cover. If he was standing on either platform 
smoking, or standing there for any purpose whatever, 
and not passing directly from one car to another, he 
was in an improper place, in violation of the rules of 
the railroad company, and guilty of such negligence as 
would prevent recovery in this case altogether. 
If he was not standing on the platform, but was pass- 
ing from one car to another, the last car being a ladies’ 
car, where no smoking was permitted, and was 
smoking previous to going upon the cars, and was 
passing from the ladies’ car into the next car forward 
—the smoking car— for the purpose of smoking, then 
it was for the jury to say whether he was careless or in 
due care, when in the darkness he was passing from 
one car to another, situated as these cars were. . . . 
It was incumbent on the defendants to prove the 
deceased guilty of negligence. They set up the defense 
and were required to prove it. 

It is believed that these are the only cases which 
have as yet involved these clauses in direct issue. The 
paucity of authority and the very modern character 
of all accident insurance must be our excuse for citing 
so much nisi prius law, but, where there is such a 
slender stock anywhere, it may be better than none, 
and convenient for those who are in charge of cases of 
this character, where the whole land is so nearly an 
unexplored region. 

In England, it was held in 1857, in Shilling v. Acci- 
dental Death Insurance Company, 2 H. & N. 42, that 





an accident insurance was within the statute of 14 Geo, 
III, ch. 48, § 2, and, like any other insurance on lives, 
must rest on an insurable interest in the real payee of 
the policy, and, although the policy was payable to the 
deceased and the suit brought by his administratrix, 
it was really for the benefit of another party, who paid 
the premiums. The statute is not law in America, and 
the general rules about insurable interest which are 
held here as to life policies apply undoubtedly to acci- 
dent insurance. 

A. Baum took a policy on his own life payable to N. 
Baum, and was killed by a gunshot wound. The com- 
pany denied insurable interest in the payee. It was 
held that none need to be proved, as every man has an 
insurable interest in his own life, and he had appointed 
and the company accepted the payee. Prov. Life lns. 
& Inv. Co. v. Baum, 29 Ind. 236. 

Where there is a condition in the policy that ques- 
tions in dispute shall be referred to arbitration, and 
the award be a final settlement, and made a rule of 
court, it is held in England to be a condition prece- 
dent, and to require an arbitration in the manner pre- 
scribed, and the rule in Scott v. Avery, 5 H. L. Cas. 
811, applies. Braunstein v. Accidental Death Insurance 
Company, 1 Best & S. 782. Where Scoit v. Avery is 
adopted in this country, it governs, undoubtedly, acci- 
dent policies which contain the arbitration clause. 

In Rhodes v. Railway Passengers’ Ins. Co.,5 Lans. 71, 
it is decided that a parol contract for accident insur- 
ance is enforceable, and makes a complete contract, 
and an action may be had on the contract to insure, or 
the contract to issue a policy, and equity would enforce 
the contract. The rule adopted conforms to thetow 
well-established principle in other insurance, that it 
may be effected without a written policy, which is not 
the contract but only evidence of it. 

The policies generally provide that, in order to earn 
the stipulated compensation for death, the assured 
must die within ninety days from the happening of the 
accident. In Perry v. Provident Life Ins. & Inv. Co., 
99 Mass. 162, the insured was station agent on a rail- 
road, and was crushed between cars. He lived, after 
the day of the happening of the accident, ninety days 
and nine hours, and his life was thus prolonged by the 
extreme devotion and care of his wife. The company 


set up the defense that he outlived the stipulated’ 


period, but made no other defense. The plaintiff con- 
tended that de minimis non curat lex ; that, at all events, 
it was only ninety days until it was ninety-one days, 
after the analogy of statute of limitations for taking 
poor debtors’ oaths, but that really the policy running 
for a year made the effect of the limitation to be only 
a provision for the final termination of liability at the 
end of ninety days after the year expired. The court, 
however, construed the policy strictly, and held that 
the assured lived too long for compensation to be 
recovered for the death. 

The plaintiff then sued the company on the other 
branch of the policy, and claimed indemnity for ninety 
days of total disability under the other clause. But 
the defendant corporation, which appears by the re- 
ports to have ever showed a cheerful disinclination to 
pay anybody any thing, contended that it was not lia- 
ble to pay indemnity for weekly disability, because the 
policy stipulated in this second clause that it was to 
pay indemnity for an accident which should not be 
fatal; and, as the assured had died at last, it was not 
bound to pay indemnity any more than compensation. 
But the court held that the two clauses were to be 
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taken together, and, if the company was not liable on 
the first branch, it was on the second. We learn, 
however, dehors the record, that the Provident Life 
Insurance and Investment Company illustrated the 
difference between a judgment and a satisfied execu- 
tion, and became insolvent about that time, and never 
did pay any part of the indemnity. 

The policy of this same company provided that, in 
case of claim, the assured or his representatives should, 
when any injury occurred, ‘‘ as soon thereafter as possi- 
ble”’ give notice to the company or its agent of the facts. 
In Provident Life Ins. & Inv. Co. v. Martin, 32 Md. 810, 
the accident and death occurred on July 21. Within 
less than a week after, the widow reported the death to 
the company’s agent, who had already heard of the 
accident. She then proceeded to get affidavits on 
August 18 and 28 and September 4, which were received 
by the agent and forwarded to Chicago, to the home 
office, about the latter date. The company contended 
that notice was not given soon enough, but the court 
say that this question was properly left to the jury to 
decide, who found for the plaintiff, and the court add: 
“If it were a matter of law, our judgment thereon 
would coincide with the conclusion the jury must have 
reached.”’ 

The same company made a policy on the life of 
Americus Baum, payable to Napoleon Baum. The 
assured died by a gunshot wound. Notice of the death 
was to be given to the company ‘‘as soon thereafter as 
possible.” Napoleon never saw or had ‘possession of 


the policy until eight or ten days after the death of the 
assured, when he immediately gave notice to the com- 
pany. The company then delivered him blank affida- 


vits, with statements that it would be sufficient if he 
returned them within three or four weeks, which he 
did. The court held that the notice was given in a 
reasonable time. Provident Life Ins. & Inv. Co. v. 
Baum, 29 Ind. 236. 

We have dwelt on the history of this company as it 
appears in the reports, because its proceedings became 
notorious, and tended to bring general discredit upon 
the whole business of accident insurance and honest 
contemporaries. This company evidently rushed into 
business without the knowledge how, if it had the 
intent, to work fairly or give honest value. It is pre- 
eminent in litigation of the most pettifogging descrip- 
tion, and should fairly carry the responsibility of its 
own acts. 

In Ireland, the Accident Assurance Company made 
ita condition precedent to the right to recover, that a 
notice specifying particulars of the accident should be 
delivered at the chief office of the company in London 
within seven days of its occurrence. The wording was 
explicit. John Gamble was insured and was suddenly 
drowned, and it was impossible for the assured or his 
representatives to fulfill the terms of the notice within 
the time specified. But it was held that the provision 
for the notice applied, as the terms of the policy nega- 
tived any presumption which could relieve the condi- 
tion by implying that such sudden destruction should 
absolve the performance of the condition. Gamble v. 
Accident Ass. Co., Irish Rep., 4 Com. Law, 204. This 
case was held to come within the rule that, whena 
party by his contract creates a duty or charge upon 
himself, he is bound to make it good, because it is his 
own voluntary contract; although where the law im- 
poses such a duty, and the party is disabled from per- 
forming it without any fault of his, the law may excuse 
him. Paradine vy. Jane, Aleyn, 26. 





A verdict was given for defendant. Plaintiff ap- 
plied for reversal on the evidence. But the court 
refused the application because the only foundation 
for it was the plaintiff’s owntestimony. Potter v. Ac- 
cident Ins. Co., 29 Ind. 210 (1867). 

Cross v. Railway Accident Ass. Co., London Times, 
July 21, 1871, cited in Mr. Bliss’ excellent book on life 
insurance, § 449, appears to be only a case of contro- 
verted fact whether death was caused from an accident 
or by disease. 

The measure of damages in cases where indemnity is 
payable for injury is not the proportion which the 
injury bears to the amvuunt payable for loss of life, nor 
does it include a claim for loss of time and profits, 
which is the same thing, but the assured is to recover 
indemnity for the expense and pain and loss immedi- 
ately connected with the injury, without taking in the 
remote consequences, and without exceeding in any 
event the total sum payable in case of death. Theo- 
bald v. Railway Passengers’ Ass. Co., 10 Ex. Ch. 45 (1854) 
This is the English rule, but it is unimportant in this 
country, because it is the universal custom to measure 
this indemnity by a fixed sum payable for the weeks of 
total continuous disability from all work. 

What constitutes total disability under these circum- 
stances is very fully and admirably discussed in Hooper 
v. The Accidental Death Ins. Co.,5 H. & N. 546 (1860). 
The plaintiff was a solicitor, and while riding on horse- 
back severely sprained his right ankle. On the same 
day he called in a surgeon, under whose care he re- 
mained for upwards of six weeks. For four weeks he 
was confined to his bedroom and the adjoining room 
on the same floor, and was unable to walk or stand, 
and for the next two weeks he could not leave the 
house. The plaintiff was able to write letters, read 
law, and the like, while lying on the couch, but was 
unable to attend business which could not be trans- 
acted inhis house. The policy allowed five pounds per 
week for accidents which ‘shall cause any bodily 
injury to said insured of so serious a nature as wholly 
to disable him from following his usual business, occu- 
pation or pursuits.’’ The plaintiff claimed for four 
weeks total disability. The defendants contended 
that he must be so disabled that the surgeon would 
forbid his doing any business at all, and said, if he 
had been a dancing-master, he might be said to be 
totally disabled. But so long as he could do any part 
of his work by himself or his clerk, he was not totally 
disabled, but only partially disabled. The plaintiff 
replied that partial disability as distinguished from total 
disability was, where a man was able to carry on his 
business though with more or less inconvenience to 
himself. 

Pollock, C. B., said that there was no sound distine- 
tion between the case of a dancing-master and an at- 
torney. For, if the dancing-master could not dance, 
he might play an instrument and teach others how to 
use their limbs in dancing, and an attorney, prostrate, 
deprived of sense and motion, might, to some extent, 
by partners and clerks, carry on his business. And he 
held that, if the plaintiff was wholly disabled from 
carrying on his business as he usually carried it on, 
the company would be liable. 

The case was then carried to the exchequer chamber, 
and the judgment affirmed. 

In Rhodes v. Railway Passenger Ins. Co.,. 5 Lans. 
71,77, under a similar clause, total disability to labor 
was required to be shown, but the measure of it was 
not discussed. 
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The only reported American case where this question 
is discussed, is Sawyer v. The United States Casually 
Company, 8 Am. Law Reg. N. 8. 233, in which, after 
discussion of Hooper’s Case, Reed, J., held that the 
words “ totally disabled from the prosecution of his 
usual employment,” in an accident policy, meant dis- 
abled from doing substantially all kinds of the plain- 
tiff’s accustomed labor to some extent, and that the 
assured must be deprived of the power to do to any 
extent substantially all the kinds of his usual labor. 

In the present policy in use by the Travelers’ Insur- 
ance Company the condition is, **which shall inde- 
pendently of all other causes immediately and wholly 
disable and prevent him from the prosecution of any 
and every kind of business.”’ 

Stress is laid here on immediate disability caused by 
accident, in order to avoid remote claims for subse- 
quent disability arising from mixed causes, and total 
disability sufficient to occasion the entire loss of busi- 
ness time, in consequence of his injuries. But the 
new clause has not yet been judicially construed in any 
reported case, and, while in terms very stringent, it 
would be a question of fact for the jury to decide 
whether the assured was totally disabled, and what 
was his business, for which he was disqualified; and 
probably the practical result will be nearly the same 
construction as that put on the old form. 

The risks which are insured against are classified 
according to employment or occupation, and various 
rates of premium are charged as the employment is 
more or less dangerous. The assured in Provident 
Life Insurance and Investment Co. v. Martin, 32 Md. 310, 
was a “locomotive engineer.’”” The company con- 
tended that, in climbing over the tender to apply the 
brakes on the next car, he was acting outside of his 
regular occupation and doing the work of a brakeman, 
and thus avoiding the policy. But the court said there 
was no warranty or stipulation that the assured should 
not engage in any other occupation, nor that the com- 
pany should be liable only for accidents occurring in 
the course of his regular employment, but, on the con- 
trary, the policy covered all accidents, except certain 
specified ones. 

Burroughs was hurt in pitching hay, while on a visit 
to his grandfather. The company objected that he 
did not give notice of, nor pay for, the extra hazard of 
doing this work, which was outside his ordinary occu- 
pation. But the court say there was no evidence of 
any change in his occupation, and that what he did 
on this visit did not amount to a change of business 
within the meaning of the policy. North American 
Life and Ace. Ins. Co. v. Burroughs, 69 Penn. St. 43. 

In Stone’s case the policy provided that it should be 
void if the assured changed his occupation to a more 
hazardous one. He was a teacher, and, when he fell 
from the frame of his house, was engaged in building 
two dwelling-houses. But the whole proof of change 
in business consisted in the fact of his causing these 
houses to be built, apparently for his own use, and the 
court declared that fact to be no evidence whatever of 
the assumption of any new business by him, and the 
point was left to the jury with the instruction that 
“changing occupation ’’ meant an engaging in another 
employment as a usual basiness; and the court above 
said it was preposterous to affirm that because he, a 
teacher out of employment, had two houses built by 
contract, he thereby became a builder by profession. 

But the company further insisted that, even if he 
did not change his business, he lost his life in doing an 





act not incident to his occupation of teacher, but inci- 
dent to that of a builder. The court above considered 
that the instruction given to the jury was too favora- 
ble for the company, although the jury found for the . 
plaintiff, and therefore the company had no exception. 
The instruction given to the jury was, that the com- 
pany is exempted from liability for injuries received 
in doing any act which falls peculiarly within the 
ordinary duty of any forbidden occupation, as if an 
attorney at law should take charge of a steam engine 
on a single occasion. But the appellate court held that 
the injuries excluded, which were described as “ re- 
ceived in any employment, or by any exposure either 
more hazardous in itself,’ or so classified by the com- 
pany, had reference to employments, and not to indi- 
vidual acts. The whole wording was ambiguous, and, 
if so important a qualification was intended to be 
made, the company must make it plainly, for they had 
the power to do so in the body of their own contract, 
not merely by implication from a classification of 
risks indorsed on it. Nor is the broad construction of 
this clause a practical one. Who can say what acts 
are properly incidental only to one occupation? The 
subdivisions of life are too numerous and diverse to 
admit of such sharp lines of distinction; and it would 
be improper by construction of any contract to import 
into it such confusion, especially where the restrictions 
against exposure afford protection to the company, 
and would cover the supposed case of an attorney’s 
becoming an engine-driver. Stone v. U. S. Casualty 
Co.,5 Vroom (34 N. J.), 371. 

These risks were classified on the back of Stone’s 
policy, and were not expressly referred to in the body 
of it, nor embraced in it as a modification. The court 
further objected that this arrangement was not sufli- 
cient to make them a modification of the terms of the 
contract. 

The Provident Life Insurance and Investment Co., 
after its usual fashion, raised this defense also, in a char- 
acteristic way. In Provident Life Insurance Co. v. 
Fennel, 49 Ill. 180, the assured was described as a 
“*switchman,’’ and the company offered to show that 
at the time of his death he was acting as ** brakeman.” 
The court excluded the evidence as immaterial, saying 
there was no covenant that he should not engage in 
any other occupation nor do any act except as a switch- 
man; the policy was against accidents generally, not 
against those of his own occupation. 

The same rules about non-payment of premium 
apply to accident policies which hold in life policies. 
Simpson v. Accidental Death Ins: Co., 2 C. B. N. 8. 257 
(1857); 8. C., 2 Big. Cas. 497, 529 and note. It has been 
decided that the clause acknowledging receipt of pre- 
mium cannot be controverted. Provident Life Ins. Co. 
v. Fennel, 49 Til. 180, 181. But the weight of authority 
and reasoning is otherwise. There is no sound reason 
why the receipt in the policy should not be open to 
explanation like the same receipt in a deed, so far as to 
allow unpaid premiums to be recovered, though not of 
course to permit the policy to be invalidated. 

It is held extremely necessary to construe the policies 
contra proferentem. Fitton v. Accidental Death Ins. Co., 
ut supra; Smith v. Accident Ins. Co., ut supra. If any 
exceptions are to be made, they must be clearly ex- 
pressed, and they will be interpreted strongly against 
the insurers; but the same rules which apply to all 
written contracts apply here (Stone v. U.S. Casualty 
Co., ut supra), and clauses printed on the back of poli- 
cies are not part of the policy unless expressly made so 
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by reference and explicit adoption in the body of the 
policy. Ib. 

No medical examination is required in accident in- 
surance, and consequently there is not the same full dis- 
closure as to health required as in lifeinsurance. Non- 
disclosure of former insanity was held in Mallory v. 
Travelers’ Insurance Co., 47 N. Y. 52, not to bea fraud- 
ulent concealment. and the court held that, unless the 
deceased concealed the facts which were in his own 
mind material to the risk, the policy was not void. 

Where it appears that death is the result of an acci- 
dent or of suicidalinjury, the presumption, in absence 
of proof, is that the injury was accidental, because all 
men are presumed to be sane. Ib. 

It is common to specify in policies various excepted 
injuries which are not insured against; but this enu- 
meration is held not to make the general classification 
of “‘ violent and accidental means ”’ more largely inclu- 
sive, and in order to recover, the injury must be shown 
to be strictly within the general terms, and be violent 
and accidental. This point was involved in a very 
careful arbitration before Judge Shipman, in Connecti- 
cut, in 1868, which the reporter of the Connecticut de- 
cisions has inserted after the by-gone fashion of Mary- 
land in its earlier days, where the opinion of very emi- 
nent counsel were so reported sometimes. Southard v. 
Railway Passenger Ass. Co., 34 Conn. 574. 

In Southard’s case, the assured was hurt internally 
by jumping off a car in a railroad station, and running 
voluntarily, for his own convenience in business. The 





injury was considered by the arbitrator to be caused by 
his own voluntary act, and to be in the nature of dis- 
ease; since there was no violence or unexpected occur- 


rence in course of the running and jumping, but every 
thing happened as Southard expected, and there was 
no accident unless intentional running and jumping be 
accidents. 

An accident ticket insuring against ‘‘any accident 
while traveling by public or private conveyance pro- 
vided for the transportation of passengers,’’ was pur- 
chased by a locomotive engineer. He was accidentally 
killed while riding on an engine, and in charge of it. 
The court, by an error manifest in the decision, 
treated this insurance as if procured under a ‘‘ general 
accident’’ ticket, which insured against all accidents. 
The case is evidently decided upon a misapprehension 
of the contract, or else allows to agents a power to vary 
the contract in a manner wholly without legal prece- 
dent. Brown v. Railway Passenger Ass. Co., 45 Mo. 
221 (1870). 

The same ticket came up for construction in the 
supreme court of New York, in 1869, in Northrup v. 
Railway Passenger Ass. Co., 2 Lans. 166. The assured 
started by public conveyance for Madison county. On 
landing at the steamboat wharf at Geneva, she started 
to walk from the steamboat to the railroad, about 
seventy rods, in further prosecution of her journey, 
and, while walking, slipped and fell on the sidewalk, 
and received injuries from which she died. There were 
carriages to transport the passengers, but she chose to 
walk. The company contended that the contract 
only covered risks “while traveling by public or pri- 
vate conveyance,” and that a woman’s legs could not 
be held to be either within the meaning of the contract. 
The case of Theobald v. Railway Passengers’ Ass. Co., 
10 Exch. 45 (1854), was different; for there the assured 
was hurt while stepping out of the railway carriage, 
and the liability of the company for a “railway acci- 
dent while traveling in any class carriage’’ was held 





properly to continue until the assured had fairly left 
the conveyance. But the case does not include every 
accident happening during a journey, unless it happen 
in a railway carriage. 

Northrup’s case was taken to the court of appeals, 
and the decision of the court below reversed (43 N. Y. 
516, 1871), the judges holding that the risk covered the 
whole journey, and that constructively a person who 
was walking from steamboat to cars on a through trip 
was to be deemed traveling by public conveyance from 
one end of the route to the other. This construction 
of the contract is open to the objection that the prin- 
ciple laid down would apply equally to walking across 
the whole city of New York on a through trip to 
Washington, as well as to going from the ferry-boat at 
Jersey City to the train in the adjoining station. A 
traveler, therefore, in prosecuting his journey “by 
public or private conveyance” might find himself run 
over by an omnibus in Broadway, or hurt by a fire- 
engine in the Bowery, or knocked down by a falling 
brick from a building, and yet hold the company liable 
for an injury which manifestly is excluded in contem- 
plation of their contract, and not covered by their 
premium based on statistics of rail and steamboat 
casualties. The court say: ‘It can surely make no 
difference in principle that the space to be walked over, 
in going from one conveyance to another, is a few steps 
more or less.’”’ Such construction really makes a new 
contract, which is all the more hard on the insurers, 
because they issue a ‘‘ general accident ticket,’’ which 
is this precise risk, and for which the premium is ac- 
cordingly graduated. Manifestly no form of insurance 
can be safe which does not rest on averages exact and 
defined. Accidents while traveling by public and pri- 
vate conveyance are a class by themselves. A person 
walking is exposed to manifold risks which are ex- 
cluded in the computation of conveyance risks. No 
construction contra proferentem should enlarge a con- 
tract of insurance by implication, so as to undermine 
its very foundation, and yet this is the effect of the 
decision of the court of appeals. 

The same ticket, in 1870, came before the United 
States circuit court, in the western district of Michigan, 
and the same clause was construed. In Ripley v. Rail- 
way Passengers’ Ass. Co., 2 Big. Cas. 738, the assured 
was going from Grand Haven, Michigan, to Dalton. 
He reached Muskegon Village at eleven o’clock at 
night, and thence started for Dalton on foot. When 
about half-way there, at midnight, he was waylaid and 
murdered. He held a ‘‘traveler’s ticket,’’ and suit was 
brought on it. The main issue was, ‘* Was he traveling 
by private conveyance when walking these last eight 
miles of his journey?’’ Withey, J., in an able discus- 
sion, decided that “it will not answer any just rule of 
construction to hold that in one sense it is possible to 
say, that a man walking on foot is a private convey- 
ance for himself, and therefore such must be its inter- 
pretation. The ordinary import of language, and not 
the possible import, must control.’’ He therefore held 
that the plaintiff could not recover. 

The case then went, by writ of error, to the United 
States supreme court, where the case was argued March 
12, 1873. A decision has just been had, and we quote 
from it. The opinion was given by Chief Justice Chase. 
The only error complained of was, that the court below 
held that the insured, walking on foot at the time when 
the injuries were received by him, was not “traveling 
by public or private conveyance,” as required by the 


policy. 
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The chief justice says: ‘Our duty is therefore lim- 
ited to the construction of the policy. . After pur- 
chasing the ticket, the insured proceeded by steamboat 
to a village about eight miles from his residence, and 
from that village walked home. While on his way he 
received injuries by violence, from the effects of which 
he died soon afterward, and within the time limited 
by the policy. 

“The question is whether, when he received the 
injuries, he was traveling by public or private convey- 
ance. 

‘That he was traveling is clear enough, but was trav- 
eling on foot traveling by public or private conveyance? 
The contract must receive the construction which the 
language used fairly warrants. What was the under- 
standing of the parties, or rather, what understanding 
must naturally have been derived from the language 
used? It seems to us that walking would not naturally 
be presented to the mind as a means of public or 
private conveyance. Public conveyance naturally 
suggests a vessel or vehicle employed in the general 
conveyance of passengers. Private conveyance sug- 
gests a vehicle belonging to a private individual. 

“If this was the sense in which the language was 
understood by the parties, the deceased was not, when 
injured, traveling within the terms of the policy. 
There is nothing to show that it was not. ‘The judg- 
ment of the circuit court is therefore affirmed.”’ 

It is gratifying to find an exact construction given 
to this contract by the United States supreme court; 
for, in all kinds of limited and special insurance, exact 
limitation of risk is vital to the whole business, and 
nothing disturbs the foundation of commercial rela- 
tions like loose interpretation of words and contracts. 

A great advance will be made in accident insurance 
when accident statistics have been accumulated and 
tabulated. Very curious information must be thus 
obtained, valuable for many purposes besides afford- 
ing a mathematical basis for insurance against injury. 
An effort has been made to gather into this article all 
the reported cases, and some which have not hitherto 
been published; but nothing is more delusive than to 
suppose any collection of cases ever complete. Had 
Stevens tried to do such work, he might have found 
something even more adapted to take the pride of 
accuracy out of a man than the printing of a catalogue. 
— American Law Review. 

———__eo—_—_—__ 
COMMISSION OF APPEALS ABSTRACT. 


ACTION — SEDUCTION. 

Action to recover damages for loss of services of 
plaintiff’s minor daughter on account of her seduction 
by the defendant. Plaintiff was a widow, whose minor 
daughter was out at service; she sent for her to aid 
temporarily during sickness; the daughter came home, 
remained a few days assisting in household duties, and 
then returned to her employment. While at home, she 
became pregnant by defendant. Held, that the daughter 
was in the actual service of plaintiff at the time, in such 
sense that the action could be maintained. Gray v. 
Durland. Opinion by Hunt, C. 

COLLISION — DAMAGES. 

1. Non-compliance by a vessel with the provisions of 
the navigation laws, in regard to lights, is negligence, 
which will defeat a recovery by its owners for injuries 
to it resulting from a collision with another vessel, if 
the absence of the proper lights in any way contributes 





to the injury. But where the evidence tends to show 
that the collision resulted solely from other causes, it 
becomes a question of fact. Whitehall Transportation 
Co. v. New Jersey Steamboat Co. Opinion by Gray, C. 

2. The value of the use of the vessel while undergoing 
repairs, and interest upon the cost of the repairs, are 
proper items of damages in an action for injuries to 
such vessel occasioned by defendant’s negligence. Ib. 

COMMON CARRIER— BILL OF LADING. 

1. Action to recover a balance alleged to be due 
for freight on a load of corn from Buffalo to 
Albany. The bill of lading contained this clause: ‘All 
damages caused by boat or carrier, or deficiency 
of cargo from quantity, as herein specified, to be paid 
by the carrier and deducted from the freight, and any 
excess on the cargo to be paid for to the carrier by the 
consignees. 

Held, that this was not a guaranty of the quantity 
specified, or an agreement that the bill of lading 
should furnish the only evidence of the quantity; that 
no damages could have been sustained in case the car- 
rier delivered all that he received, and upon such deliv- 
ery the carrier’s liability was discharged. Abbe v. Eaton. 
Opinion by Earl, C. 

2. A common carrier is not concluded by the state- 
ment ina bill of lading of the amount of the goods 
delivered tohim. It is prima facie evidence merely, 
and may be explained or contradicted by parol evi- 
dence. To preclude a carrier or a shipper from show- 
ing by parol a mistake in the quantity as specified, the 
language must be clear and explicit. Ib. 

3. Where, by a bill of lading, the property is to be 
delivered to the consignee upon payment of freight, 
the consignee receiving the property is liable for the 
freight. {b. 

ESTOPPEL — DEED — PRACTICE. 

1. Action to recover possession of certain real es- 
tate. Plaintiff claimed title as devisee of S. Defend- 
ant claimed under a deed from 8. It appeared that at 
the time of the execution of the deed the grantor was 
non compos mentis; defendant gave proof tending to 
show that plaintiff received an assignment of a mort- 
gage from 8S. as an equivalent for the devise, and a sub- 
sequent transfer to and acceptance by her from S. of a 
note given by the grantee as a part of the purchase- 
money of the land, and an action brought for its col- 
lection. Defendant claimed that plaintiff was estopped 
by these acts from questioning the validity of the 
deed. 

Held, that there was no estoppel, as none of plaintzff’s 
acts induced the acceptance of the deed by the grantee. 
Van Deusen vy. Sweet. Opinion by Lott, Ch. C. 

2. A deed executed by one non compos mentis is ab- 
solutely void; and where a defendant in an action to 
recover possession of real property claims under such 
a deed, the fact of the incapacity of the grantor may 
be shown by the plaintiff to defeat such claim, although 
no fraud is alleged and such incapacity had not been 
legally or judicially determined at the time of or 
prior to the execution of the deed. Plaintiff is not 
obliged to resort to an equity action to set aside the deed. 
Tt seems it is also competent in such an action to show 
that a deed is voidable, to defeat aclaim thereunder. I[b. 

3. It is not necessary that the record of proceedings 
of a court of limited jurisdiction should show affirma- 
tively, and on its face, that the court had jurisdiction. 
The facts necessary to give jurisdiction may be shown 
by proof aliwnde, and where, upon the introduction of 
the record in evidence upon a trial, it is objected to, 
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not upon the ground that jurisdiction was not estab- 
lished by proper proof, but upon the ground that the 
proceedings, shown by the record, are void, the objec- 
tion is insufficient to raise the question of jurisdiction 
upon appeal. Ib. 

4, Questions relating to matters of practice, affecting 
the regularity of such proceedings, cannot be reviewed 
collaterally in another action. Ib. 

5. An inquisition under a writ de lunatico inquirendo, 
showing that at the time of the execution of a deed the 
grantor was non compos mentis, is presumptive but not 
conclusive evidence of the grantor’s incapacity in an 
action wherein a party claims under the deed. Ib. 

EXPRESS COMPANY — CHARGE. 


1. Action to recover damages for neglect of duty on 
the part of the American Express Company in collecting 
a promissory note delivered to it for that purpose. 
Plaintiff delivered the note to defendant’s agent at 
Rochester, with directions to take it to San Francisco, 
the place where the maker resided, and present it for 
payment; and, in case of refusal to pay, to sue and 
collect immediately. The agent placed the note ina 
collection-envelope, and indorsed upon the envelope 
the amount of the note, from whom received and by 
whom made, adding these words: “If not paid on 
presentation, have it sued and collected as soon as pos- 
sible.” Defendant's line only extended to New York, 
where it was delivered to Wells, Fargo & Co.’s Express, 
which forwarded the note to its destination. Plaintiff 
was not aware that defendant’s line did not extend to 
San Francisco, and was not advised thereof at the 
time of the delivery of the note. 

Held, that the contract with defendant was one to 
carry, not to forward, the note; that Wells, Fargo & 
Co. became the agent of defendant, and the latter is 
responsible for damages resulting from the negligence 
or non-compliance by the former with the directions. 
Palmer v. Holland, Treas’r Am. Ex. Co. Opinion by 
Gray, C. 

2. Where several propositions are contained in one re- 
quest to charge, unless all are material and true in law 
and in fact, the court does not err in refusing to com- 
ply with the request. Ib. 

ILLEGAL TAXATION — CERTIORARI, 

1. A tax upon the capital stock of a bank, in- 
cluding that portion invested in United States securi- 
ties, was assessed, levied and paid prior to the decision 
of the supreme court of the United States, holding 
that the portion so invested was exempt from taxa- 
tion; and a claim was made to the board of super- 
visors, under the provisions of the act to provide 
against illegal taxation (Laws of 1867, ch. 938), for the 
repayment of that portion of the tax so illegally as- 
sessed, 

Held, that it was no answer to the claim that the 
claimant did not appear before the assessors and object 
to the assessment, or that it voluntarily paid the tax. 
People ex rel. Oneida Valley Nat. Bank v. Board of 
Supervisors of Madison Co. Opinion by Earl, C. 

2. It is the office of a common-law certiorari to review 
the determinations of a board of supervisors, and this 
remedy is proper in case such a board rejects, as not 
just or legal, a claim which the legislature has declared 
by statute to be just and legal, and has directed the 
board to audit and allow. Although the court cannot, 
by certiorari, compel a performance of this duty, it can 
reverse the erroneous decision, leaving the party, in 
case of further refusal to perform its duty, to such fur- 








ther remedy by mandamus or otherwise as the law 
gives him. Ib. 


ILLEGAL TAXATION — MANDAMUS TO SUPERVISORS. 


1. The relator showed that it owned and was assessed 
upon United States stocks; that it paid the taxes 
claimed, and properly presented its claims therefor 
under section 1, chapter 938, Laws of 1867, to de- 
fendant. These facts were not disputed. Defendant 
adopted a resolution, in substance, that the claim was 
invalid, and that the same be disallowed. 

Held, that a mandamus directing defendant to hear 
the claims of relator, and to determine whether it paid 
the taxes as stated, and if so, to audit and allow the 
amount thereof and cause the same to be levied and 
collected as prescribed by said statute, was proper. 
People ex rel. Otsego County Bank v. Board Supervisors 
Otsego County. Opinion by Earl, C. 

2. The provision of the act providing for relief against 
illegal taxation, section 1, chapter 938, Laws of 1867, 
authorizing and empowering the boards of supervisors 
of certain counties therein named to hear and deter- 
mine claims for illegal assessments upon United States 
securities and to repay the amount collected upon such’ 
assessment, is mandatory. Upon the presentation of 
aclaim thereunder, the only question to be determined 
by the board, and in reference to which it has any dis- 
cretion, are whether the claimant has such a claim, 
and if so, the amount thereof. When the fact of the 
existence of the claim is undisputed, the board has no 
authority to reject it as illegal, and it can be compelled 
by mandamus to exercise its discretion upon the facts 
and the amount of the allowance. Ib. 

3. Where a statute provides for the doing of an act 
for the sake of justice, or where it clothes a public 
body or officer with power to do an act which concerns 
the public interests or the rights of individuals, though 
the language of the statute be permissive merely, it 
willbe construed as imperative, and the execution of 
the power may be insisted upun as a duty. Ib. 

INSURANCE. 


Action upon a policy of insurance issued by defend- 
ant to plaintiff, insuring him against loss by fire upon 
a stock of fire-works and other merchandise, hazardous 
and extra hazardous, in the city of New York. In the 
classification upon the policy, fire-works were classified 
as specially hazardous. It was provided in the policy 
that whenever any article subject to legal restrictions 
should be kept in quantities, or in a manner not 
allowed by law, unless the use or keeping was specially 
provided for, the policy should be void. By an ordi- 
nance of the city, fire-works, excepting ‘‘ works of bril- 
liant colored fires,’’ were allowed to be kept in limited 
quantities for a limited time, and upon permission 
for retailing. Plaintiff purchased and placed in his 
store a quantity of signal lights, classed as ‘‘ works of 
brilliant colored fires.’’ A fire occurred which the evi- 
dence tended to show originated in the signal lights. 
The court directed a verdict for the plaintiff. 

Held, error; that it could not be presumed the policy 
was intended to cover an article so specially hazardous 
that the assured was prohibited from keeping it, but 
that the term “ fire-works,’’ within the meaning of the 
policy, only had reference to such fire-works as might, 
by permission, be kept in store; that if defendant was 
not entitled to a nonsuit, it, at least, was entitled to 
have the question, whether the risk was increased, sub- 
mitted to the jury. Jones v. Fireman’s Fund Ins. Co. 
Opinivn by Gray, C. 
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PRACTICE. : 

1. To determine whether the reversal by the general 
term, of a judgment entered upon the report of a 
referee, was upon questions of fact, resort cannot be 
had to the opinion of the general term. Unless it 
appears by the order or judgment of said court, it will 
be deemed to have been upon questions of law only. 
Sheldon v. Sheldon. Opinion by Earl, C. 

2. If any material fact has been found by the referee, 
wholly without evidence or against the undisputed 
evidence, it is an error of law reviewable upon 
appeal. Ib. 

RAILROAD MORTGAGE— ROLLING STOCK — DIRECTORS. 


1. That the rolling stock of a railroad is not a part 
of the realty, but retains its character as personal 
property. Hoyle et al. v. P. & M. R. R. Co. et al. 
Opinions by Johnson and Reynolds, CC. 

2. A mortgage, including its rolling stock, executed 
by arailroad corporation under authority of the general 
railroad act of 1850 (ch. 140, Laws 1850, § 28), was, prior 
to the passage of the act of 1868 (ch. 779, Laws 1868), 
exempting it therefrom in certain cases, subject to the 
provisions of the act requiring mortgages of personal 
property to be filed when not accompanied by an 
immediate delivery, etc. (ch. 279, Laws 1833), and such 
a mortgage not filed as prescribed by said act was void 
as against creditors of the corporation. (Reynolds, C., 
dissenting.) Ib. 

3. 1t seems that, for the purposes of said act, a railroad 
corporation is to be deemed resident in all the towns 
and cities in which any part of its line is located. Ib. 

4. The office of director of a railroad company is fidu- 
ciary in its character, and in consequence a director is 
incapacitated from dealing in his own behalf in respect 
to the corporation property, or in respect to any 
matters involving his powers and duties as such 
director. This incapacity is not limited to the time 
he is acting as director, but continues during all the 
period of his directorship. Ib. 

5. A director, therefore (considering that relation 
only), cannot become purchaser of the property of the 
corporation, upon a sale under an execution against it, 
except subject to its right to disaffirm and to demand 
a resale, actual fraud or actual advantage in such case 
need not be shown. Where, however, the director is 
also an execution creditor, he has the right to sell 
under his execution; but whether at such sale or at 
a sale under a prior execution he can purchase to pro- 
tect his own right, and hold absolutely against the 
corporation, quere. Ib. 

6. The P. & M. R. R. Co. executed two mortgages of 
its real estate and equipments, etc., to trustees for 
bondholders. The mortgages were not filed as chattel 
mortgages. Various judgments were subsequently 
obtained against the company including one in favor 
of defendant V., who was one of its directors. The 
rolling stock of the company was sold under execu- 
tions issued upon these judgments, and V. became 
the purchaser. Plaintiffs, as successors of the original 
trustees, brought this action to foreclose the mortgages. 

Held, that the mortgages, so far as they affected the 
rolling stock, were void as to creditors. (Reynolds, 
C., dissenting.) That, conceding V. could not pur- 
chase and hold the property absolutely as against the 
company, plaintiffs had no equitable rights until after 
all the judgments were satisfied, and as their case was 
not based upon any such ground, the court was not 
called upon to consider what might have been their 





rights, upon an offer to pay the judgments as a condi- 
tion of a resale, and that plaintiffs had no lien upon 
the property, or rights therein that could be enforced 
in this action. Ib. 

VENDOR AND VENDEE — TITLE. 

Plaintiff purchased certain premises upon foreclosure 
sale, October 4, 1864. By the memoranda of sale signed 
by him, the residue of the purchase-money was to be 
paid, and deed delivered upon receipt thereof, at the 
referee’s office, November 1, 1864; if plaintiff neglected 
to call at that time, he was to be charged with interest 
thereafter, upon the whole amount of his purchase, 
unless the referee should deem it proper to extend the 
time. The deed was ready at the time specified, but 
plaintiff did not call or pay, or offer to pay, the balance 
due; nor was the time extended by the referee. Plain- 
tiff paid the balance, with interest upon the whole 
purchase, August 5, 1865, and received his deed. There 
was a surplus which defendant, as owner of the equity 
of redemption, received. In an action to recover rents 
collected by defendant, from November 1, 1864, to 
August 5, 1865, held, that plaintiff acquired no title or 
right of possession prior to the delivery of the deed; 
that, conceding that a retrospective effect could be 
given to the deed, it could only be where its delivery 
had unjustly withheld without fault of plaintiff; that 
the interest was to be considered as part of the pur- 
chase-price, not as an equivalent for the rents, and that 
its payment gave plaintiff no right of action. A legal 
title cannot vest under a deed before its delivery. 
Mitchell y. Bartlett. Opinion by Lott, Ch. C. 


—-— oe 
CORRESPONDENCE. 


HOWARD’S REPORTS. 

DEAR Str— It is quite time to enlarge your classifica- 
tion of the evils of reporting. There should be added 
the lazy and outrageous. You will find both classes 
well illustrated in the June numberof Howard. Take 
three cases: Holland v. Hayman; Kinne v. Kinne and 
Crouse v. Garlock, and observe the space given to the 
points of counsel, discussing evidence for the most 
part, notably so in the first and third. The first 
occupies seventeen pages. Judge Learned disposes of 
the case in twenty-four lines. Yet Mr. Howard gives 
sixteen pages for counsel to discuss conflicting evi- 
dence!! In the third, nine pages are filled with the 
report of the case, seven given up to counsel to discuss 
conflicting evidence !! The second consumes nine pages. 
Judge Smith says all that he cared to say in seventeen 
lines, and Mr. Howard gives counsel eight and one- 
half pages! ! 

Here then we have a pamphlet of about ninety-five 
pages, thirty-one of them — almost a third of the whole 
publication—given up to counsel!! This is only in three 
cases! If the discussion were of any value or interest, 
this might seem pardonable. It is extremely rare that 
either the general term or court of appeals would even 
listen to it, and yet the profession are paying for it! 
The matter of these three cases isas unworthy as the 
manner. The same may be said of at least two others 
in this number. 

It is difficult to conceive how these cases ever were 
thought worthy of a place in any series of reports. 
Often a reporter is bored by the assiduity of ambitious 
young lawyers, and the chagrin of disappointed older 
ones. The one class desire to figure in the reports 
from the love of conspicuity. The other to show 
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“what a fool the court made of itself” in beating 
them. But, in either case, the reporter who furthers 
their efforts by publication, particularly their points 
at large, perpetrates an outrage upon his brethren. He 
absorbs money that can be ill spared by some, indeed 
yery many, not only to fill their shelves with trash, 
put to exciude other and better matter. ‘‘They can’t 
afford to take two sets, and they don’t want to break 
one.” The reporter who plays upon this need, and 
disposition of lawyers is little better in point of 
morals, than the black-mailer who threatens exposure 
of past errors in a man’s life, unless he will continue a 
present vice. 

The series mentioned is not the only one which needs 
handling without gloves. This business of reporting 
is something that cannot be handed over to the clerks. 
Very rarely can competent assistants of any experience 
be found, and yet this is the only charitable way to 
account for some of the numerous blunders in both 
matter and manner recently pointed out through your 
yaluable journal. If it is not the work of incompe- 
tent assistants, it can be from but one of two other 
causes: either the reporter is too lazy to read the MSS. 
cases or too stupid to select that which is worth saving 
after he has read them. ; 

The practical question may be put in the elegant lan- 
guage of the ‘ Reporter ’”’ in the note at page 59 of the 
June number of Howard: How long will this thing 
work? The answer is plain. Just so long as the law- 
yers will submit to it. To this point we make a sug- 
gestion. Let yourjournal invite the lawyers who are 
willing to unite in discontinuing any series of New York 
reports to send their names and addresses, in confi- 
dence, naming the series. Then publish the number 
every week, and possibly publish the list after a little, 
upon permission. These books are made, not for 
glory, not for philanthrophy, not even to satisfy the 
laudable ambition of the young or the questionable 
disposition of the older class of lawyers above referred 
to. They are made to sell, and nothing will tend to 
bring them up to their duty so quickly as a decrease 
in the profits. We may as well break off with the 63d 
of Barb. and 45th of How. asanywhere else. It is, of 
couse, bad enough to have cases duplicated in one’s 
library even though they are valuable. But when a 
reporter’s or publisher's office becomes a mere hopper 
from which every thing is to be published that comes, 
points and all, the sooner the incongruous product is 
left at the tail of the mill the sooner will the apparatus 
become choked with its own “eruptions” and stop 
altogether. * 


A REASON WHY ALL THE DECISIONS OF THE COURT OF 
APPEALS SHOULD BE REPORTED. 


To the Editor Albany Law Journal: 

A reason is because these decisions are the end of 
doubt or controversy. A lawyer spends time in in- 
vestigating a question which would be saved if the 
court of appeals were known to have decided it. 
“Not important ?’’ Answer: it is of sufficient im- 
portance for another lawyer to have gone to the court 
of appeals on it, and the doubts affecting his mind 
will affect others. Again, decisions of the court of 
appeals are authority, obligatory on lower courts 
equally with a statute, and they ought all to be 
reported as quasi statute law. Hoping Mr. Abbott 
will bring out all the unreported decisions as a great 
saving of expense to the profession, irrespective of the 
Price, I remain respectfully, etc., X. Y. Z. 





A CORRECTION. 


To the Editor of the Albany Law Journal: 

Some error and confusion have crept into your re- 
port of the case of Soverhill v. Suydam, in the last, 
but one, LAw JouRNAL, at page fifty-seven. 

The questions were between adverse claimants of 
surplus moneys, upon exceptions taken to a referee’s 
report, which were overruled at special term and the 
report confirmed ; but the order confirming the report 
gave the appellant, Henry Savage, the amount awarded 
him as the owner of the first lien by mortgage, includ- 
ing interest up to the date of the referee’s report only 
(August 23, 1871). 

Savage appealed to the general term, upon the same 
ground, that he was entitled as matter of law to 
interest on the amount due on his mortgage up to the 
time the money was paid over to him. 

The points decided on the appeal were the first and 
second propositions stated in your notes of the case. 

The third proposition, ‘ that a judgment is not dis- 
charged by the act of making the judgment debtor 
executor of the judgment creditor,’’ was not only not 
decided, but not even considered by the court, his 
honor the presiding judge not considering that ques- 
tion before them, and so stating in his opinion. For 
this reason a re-argument of that question was ordered 
at the last term. 

GENEVA, July 28, 1873. 


8. BALDWIN. 


‘““ SWEETLAND’S CASE.”’ 


Editor Law Journal: 

In glancing over the case of Sweelland v. Illinois & 
Mississippi Tvlegraph Co., 1 Am. Rep. 285, a few days 
since, I was struck with the fact, that a little knowledge 
of the details of telegraphy, on the part of the plaintiff, 
would have materially changed the aspect of the case, 
and might even have assured the affirmance of the 
original verdict. 

The action was for damages caused by a mistake in a 
telegraphic message sent over the defendant’s line, 
consisting in the omission of several words from the 
body thereof, by which omission its meaning was 
greatly changed. 

The failure of the plaintiff’s case was occasioned, 
mainly, by his inability to prove that the mistake was 
caused by circumstances within the power of the de- 
fendant to guard against and remedy, his principal 
effort being directed to show that the instrument at 
the receiving office was defective. The defendant con- 
tended that the error must have been occasioned by 
uncontrollable atmospheric causes. 

The fact is, such a mistake could only have occurred 
through the gross negligence or incapacity of the com- 
pany’s agents or operators. If it is possible, in the 
transmission of a telegraphic dispatch, to drop half a 
dozen words without their being missed by the receiv- 
ing-operator (unless the sense is destroyed), then there 
is a remarkable defect in the details of the business. 
But, there is no such defect. This very contingency 
is guarded against with the utmost care. Every dis- 
patch sent bears a ‘‘check,”’ showing, among other 
things, the number of words it contains. In transmis- 
sion, the check immediately follows the signature. 
The receiving-operator counts the words, verifies their 
correctness by the check, and notifies the sender. 

It is evident that the presentation of these facts on 
the trial of the case under consideration would have 


placed it in a very different light. 
A. 8S. HuLING. 
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MERCANTILE AGENCY REPORTERS. 
Editor Law Journal: 

DEAR Str—I have read with interest the article in 
No. 5, Vol. 8 of the ALBANY LAW JOURNAL, on mer- 
cantile agencies, and the law appears to be well settled, 
that the communications of the agencies to subscribers 
are privileged, but are the communications made to the 
agencies by their correspondents or reporters privi- 
leged? In Sherwood v. Gilbert, Alb. Law Jour., Vol. 2, 
No. 42, p. 323, Judge Balcom ruled that such protection 
was not accorded. SUBSCRIBER. 


(Within the rule that the communication is not priv- 
ileged, unless made to one having a special interest in 
it, we see no reason to doubt the correctness of Judge 
Balcom’s decision. In Taylor v. Church, the defendant 
was only a hired reporter. Certainly, if the communi- 
cation is published with the assent or privity of the 
reporter, it is not privileged as to him. — Ep. A. L. J.] 


—_$—$$_$<—___— 


NOTES AND QUERIES. 
New York, August 1, 1873. 
Dear Str— Is there not some mistake in your head 
note, commission of appeals, ALBANY LAW JOURNAL, 
vol. 8, No. 4, p. 56, that the judge who tries a cause 
cannot entertain a motion upon his minutes to set 
aside a verdict upon the ground that it was contrary 
to the instructions of the court? The head note is 


directly contrary to McDonald v. Walter, 40 N. Y. 
555, citing and approving Algeo v. Duncan, 39 id. 313, 
holding that, “ independent of the terms of the Code, 


the court before whom the cause was tried had in- 
herent power to prevent injustice, by setting aside a 
verdict manifestly in violation of law.” The precise 
point was raised in McDonald v. Walter. 

Yours respectfully, H. 


Asthe opinion in the case— Tinson v. Welsh—is 
brief, we print it below in answer to the inquiry: 

*“ Lott, Ch. C. It appears by the recital in the order 
granting the new trial that the motion therefor was 
made, on the part of the defendant, on the judge’s 
minutes, on the ground that the verdict was against 
the instructions of the court. The only question, 
therefore, to be determined is, whether the order was 
proper. The Code, section 264, provided that the 
judge who tries a cause may, in his discretion, enter- 
tain a motion, to be made on his minutes, to set aside 
a verdict and grant a new trial upon exceptions, or for 
sufficient evidence, or for excessive damages. The 
motion, on which the order in question was granted, 
was on neither of these grounds, and was wholly unau- 
thorized by that provision, 

“Tt is unnecessary to inquire whether the judge could 
have set aside the verdict on the ground stated in the 
order, without an application by either party. That 
question does not arise on the appeal. The order as 
made was erroneous, and it was properly reversed by 
the general term. The order of reversal must, there- 
fore, be affitmed with costs, and judgment absolute 
must be entered against the appellant, pursuant to his 
stipulation, on the verdict. 

*“ Allconcur in result; Earl, C., upon the ground that 
the jury having found the facts against defendant he 
could not complain that the verdict was not as large as 
under the instructions of the court it should have 


been. d 
‘‘ Order affirmed and judgment accordingly.” 





BOOK NOTICE. 


The Practice at Law, in Equity and in Special Proceedings, in 
all the Courts of Record in the State of New York : with 
appropriate forms. By William Wait, counselor at law, 

ol. 2. Albany: William Gould & Son, 1873. 

In the two volumes thus far issued, Mr. Wait has ex. 
hausted seven of the twenty-one parts into which he 
proposes to divide the work. The present volume in- 
cludes, of the fifth part, the chapters on injunctions, 
attachments, receivers and ne exeat; part six on plead- 
ings, and part seven on proceedings between pleading 
and trial. 

The general plan and execution of the work seems to 
us to be excellent. The arrangement is much more 
systematic and logical than that of Whittaker, while 
the treatment is more comprehensive and exhaustive 
than that of Tillinghast and Shearman; and in both 
these particulars the work is much superior to the 
volumes of Tiffany and Smith. 

If there is any serious fault to be found it is in a ten- 
dency to expansion; but considering the multitude of 
topics to be treated and of the conflicting decisions 
therein, itis a fault not to be easily avoided. However, 
the work should be brought within the limits of three 
volumes of the size of those already issued; and this, 
we fear, Mr. Wait will not succeed in accomplishing, 
there being yet fourteen parts to be elaborated, and 
some of them—as those on “trials,’’ “ judgments” 
and ‘appeals ’’— being extensive and important. To 
extend a work upon practice into four or five volumes 
is hardly justifiable even in this State. But after all, 
the principal need is that the work be accurate and ex- 
haustive, and such, we believe, Mr. Wait’s will, as a rule, 
be found to be. 

————___—__- 
LEGAL NEWS. 


The Ohio constitutional convention has adjourned 
until Deeember 2. 


The new Code of Iowa goes into effect on the first of 
next mouth. 


Miss Susan B. Anthony is circulating a petition for 
the appointment of ex-Judge Selden, of this State, to 
the chief justiceship of the United States. 


The seventh amendment to the North Carolina con- 
stitution proposes to strike from the constitution the 
provisions relating to the appointment and duties 
of the Code commission, and thus to abolish that office. 


Ex-Senator Foote, of Mississippi, in a communica- 
tion regarding Lincoln and Chase, makes the following 
statement in relation to the appointment of Mr. Chase 
as chief justice: 

* Touching the matter of the chief justiceship I have 
little more to do than reiterate my former statement. 
It is undoubtedly true, as I have the best reason to 
believe, that President Lincoln (whether before the 
actual decease of Judge Taney — who was for a long 
while before his death in a rapidly sinking and hope- 
less condition—or immediately after that event —I 
cannot precisely say which), did tender the chief 
justiceship to Judge Swayne, who did consent to 
accept it. 

Some time subsequent thereto, President Lincoln 
was warmly urged by certain influential gentlemen to 
ofer the appointment to Judge Chase; these gentle 
men giving assurance that if this should be done, Mr. 
Chase’s name should no longer be mentioned in con- 
nection with the presidential contest then pending.” 
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The Albany Law Journal. 


ALBANY, AuGusT 16, 1878. 











MEASURE OF DAMAGE IN TELEGRAPH 
CASES. 


In regard to the measure of damages, the principal 
question has been that arising from the rule “ causa 
proxima non remota spectatur.” “The cardinal rule 
undoubtedly is,” said Chief Justice Earl in Leonard 
vy. New York, Albany, etc., Tel. Co., 41 N. Y. 544; 1 
Am. Rep. 446, “that the one party shall recover all 
the damages which has been occasioned by the breach 
of contract by the other party. But this rule is mod- 
ified in its application by two others. The damages 
must flow directly and naturally from the breach of 
contract, and they must be certain, both in their 
nature and in respect to the cause from which they 
proceed. Under this latter rule, speculative, contin- 
gent and remote damages, which cannot be directly 
traced to the breach complained of, are excluded. 
Under the former rule, such Gamages are only al- 
lowed as may fairly be supposed to have entered 
into the contemplation of the parties when they made 
the contract, as might naturally be expected to fol- 
low its violation. It is not required that the parties 
must have contemplated the actual damages which are 
to be allowed, but the damages must be such as the 
parties may fairly be supposed to have contemplated 
when they made the contract.” 

In Lane v. Montreal Tel. Co.,7 Upper Canada Com. 
Pl. Rep. 23 (1857), the plaintiff, a ship owner, having 
been induced by the error of a telegraph company in 
the transmission of a message to suppose he could 
obtain a cargo of eight thousand instead of three 
thousand bushels of wheat from Chatham to Oswego, 
abandoned a contract for a cargo from Detroit, and 
sent his vessel to Chatham, whence it sailed with a 
cargo of three thousand bushels only; Held, that the 
damages which naturally resulted from the defend- 
ant’s breach of duty were the expenses of sending 
the vessel to Chatham and back, and that the plain- 
tiff was not entitled to claim the profits he might 
have made from carrying the eight thousand bushels. 
See, also, Washington, etc., Tel. Co. v. Hobson, 15 
Grat. 122. 

It has been held that even where the loss is the 
direct consequence of the error or delay, the com- 
pany are not liable unless either the terms of the 
message show that such loss would naturally follow 
or the circumstances of the case were explained to 
the company. 

Thus, in Shields v. Washington Tel. Co., 9 Western 
Law Journal, 283 (1852), which was a case at nisi 
prius, a telegram in these words: “Oats fifty-six, 
bran one ten, corn seventy-three, hay twenty-five,” 
was incorrectly transmitted, so that when delivered 








“sixty-six ” was substituted for “ fifty "-six. No ex- 
planation of the meaning of the telegram was made 
to the telegraph company. Held, that the measure 
of damages was simply the price paid for transmit- 
ting the telegram. 

So in Landsberger v. Magnetic Telegraph Co. 32 
Barb. 530, it was held that a telegraph company 
which, through negligence, fails to transmit and de- 
liver a telegram in these words, “Get $10,000 of the 
Mail Company,” is not liable in damages for the loss 
of commissions upon a purchase which the sender 
would have made if the telegram had beea delivered, 
or for a penalty which, by terms of a contract, he 
was obliged to pay in consequence of the failure to 
make that purchase, the court saying that defendants 
had no information in relation to the dispatch, ex- 
cept what could be derived from the dispatch itself. 

So in Gildersleve’s Case,29 Md. 232 (1868), a tele- 
gram directing a broker to “sell fifty gold” was held 
not to show upon its face that the plaintiff meant 
$50,000 in gold, and that, accordingly, he could not 
recover for a loss sustained by reason of the failure 
to sell that amount, no information having been given 
to the company that such was the meaning of the 
words. 

So in Baldwin’s Case, 6 Am. Rep. 165; 45 N. Y. 
744, wherein the question was fully discussed, it was 
held that, where a telegraph company receives for 
transmission a message without notice or information, 
either from the contents of the message or otherwise, 
of any fact indicating that extraordinary care or 
speed in its transmission or delivery is important, or 
that extraordinary or special damages will result from 
any neglect of care or accuracy in sending it, the 
company will not be liable for such damage or loss in 
case of mistake. 

Other cases, however, appear to hold the companies 
liable for the direct proximate damage occurring 
through their errors, without regard to their knowl- 
edge of what such damages were likely to be. 

Thus, in Bowen v. Lake Erie Telegraph Co., 1 Am. 
Law Reg. 685, a telegram addressed to the plaintiffs, 
who were merchants, when delivered to the telegraph 
company, was as follows: “ Send one handsome eight 
dollar blue and orange.” By a mistake in transmis- 
sion, the telegram, as delivered to the plaintiffs, was 
as follows: “Send one hundred eight dollar blue and 
orange.” The plaintiffs accordingly sent one hundred 
shawls of that description to the signer of the message, 
who returned them to the plaintiffs; and, the shawl 
season having closed, they were depreciated in value. 
Held (in submitting the case to the jury), that the 
plaintiffs might recover the loss. It may be stated, 
however, that the price being given, the company had 
reasonable information of the natural and probable 
consequences of a mistake of the character made. 

In Parks vy. Alta California Telegraph Co., 13 Cal. 
422, the plaintiff’s agent telegraphed to him, inform- 
ing him of the failure of a firm which owed him, and 
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inquiring the amount of the debt. The plaintiff deliv- 
ered to the telegraph company a telegram in reply, 
mentioning the amount of the debt, and directing the 
agent to “Attach, if you can find property.” The 
company, through gross negligence, failed to send this 
reply, and the other creditors seized the whole prop- 
erty of the debtors. Held, that the plaintiff would be 
entitled to recover the amount of his debt from the 
telegraph company, if, in consequence of their neg- 
lect, he lost it. But, in this case, the message, taken 
in connection with that to which it was in reply, did 
show the amount involved and the exigencies of the 
case. 

The case of Bryant v. American Telegraph Co., 1 
Daly, 575, has a strong resemblance to the above. 
The plaintiffs sent a message to the defendant’s office 
in New York, addressed to an attorney in Providence, 
Rhode Island, directing him to attach a house and lot 
in that city, of one B, who was then temporarily ab- 
sent from Rhode Island, for a debt of $12,000, due by 
Bs firm to the plaintiffs. The message was brought 
to the defendant’s office at half-past eight p. m., which 
was then closed for the ordinary transaction of busi- 
ness. Their agent was told that the message was 
important; that unless it was sent and delivered at 
once it would be of no use; that the object of the 
message was to get an attachment upon property in 
Providence; that unless it was made before the 
Stonington train reached the Rhode Island State line, 
it would do no good; that he would, consequently, 
see the importance of the matter and why the plain- 
tiffs were so urgent. The defendant's clerk answered 
the plaintiff’s messenger, that the message would be 
sent and delivered as he wished, and that he would 
not take the money if he thought there was any 
doubt about it. The message was sent at ten minutes 
past nine, with directions from the operator in New 
York to send it in haste, and was received by the 
operator in Providence at half-past nine Pp. m., who 
was then engaged in receiving reports for the press, 
which, by statute, have precedence over all other 
matter. The Providence operator answered that it 
could not be sent that night, as the delivery boy had 
gone home; to which the other answered that it 
must be, and the former replied by a sign expressing 
his concurrence, The Providence operator was en- 
gaged, without cessation, in receiving newspaper 
reports until half-past eleven o’clock Pp. m., when he 
had the message copied and sent to the attorney. 
When the attorney received it, it was too late to have 
the attachment made, before the arrival of B, who 
returned to Rhode Island in the Stonington train that 
morning, and the plaintiffs lost the advantage of 
securing their debt by an attachment upon B’s house 
and lot, which was worth over $12,000. B’s firm 
afterward went into bankruptcy, and all that the 
plaintiffs recovered upon their debt trom the bank- 
rupt estate was $500. 

Held, that the plaintiffs were not bound to exhaust 





their legal remedy against their debtors by the recoy- 
ery of a judgment and the issuing of an execution, 
before bringing an action against the telegraph com- 
pany for the recovery of damages; also, that the 
measure of damages was the amount of the debt and 
interest from the day of the delivery of the message, 
less the $500 which the plaintiffs had received from 
the bankrupt estate of B’s firm. 

Washington and New Orleans Telegraph Company v. 
Hobson, 15 Grat. 122, is an important case. That was 
an action against a telegraph company, for damages 
sustained by the plaintiffs in consequence of a mistake 
in the transmission of a message sent on their line, 
whereby an order to the plaintiffs’ factors in Mobile, 
to buy five hundred bales of cotton, was altered to 
twenty-five hundred. The factors hought two thou- 
sand and seventy-eight bales of cotton before the mis- 
take in the message was ascertained. It was held that 
if the company was liable to the plaintiffs for the 
damages arising from the alteration of the message, 
the commissions of the factors upon the purchase of 
the cotton were apart of the damages for which the 
company is liable; and that the plaintiffs were not 
bound to accept any offer of the company to pay the 
damages, which excludes these commissions. 

In such case, if the company is liable to the plain- 
tiffs for damages arising from the alteration of the 
message, the measure of these damages is what is lost 
on the sale at Mobile of the excess of the cotton above 
that ordered, or, if not sold there, what would have 
been the loss on the sale of the cotton at Mobile in 
the condition and circumstances in which it was when 
the mistake was ascertained, including in such loss all 
the proper costs and charges thereon. 

When the mistake was ascertained, a part of the 
cotton was on board of a ship to be sent to Liverpool; 
part was under contract of affreightment to the same 
place, but not on board. The whole should have been 
sold as it -was at Mobile; and the plaintiffs having 
sent it to Liverpool, and sold it there, the loss of the 
company is not to be increased by this act of the 
plaintiffs, but must be based upon an estimate of what 
it would have sold for, a part on ship-board and a part 
under contract of affreightment. 

If the plaintiffs sent the cotton to Liverpool for the 
purpose of speculation, with the intention of taking 
to themselves the profits, if any, and in the event of a 
loss, visiting the loss on the company, they are not 
entitled to recover for any loss sustained upon it. 

But if the plaintiffs sent the cotton to Liverpool not 
with a purpose of taking the profits, if any, but only 
to indemnify themselves out of the proceeds to the 
extent of the costs and obligations increased by them, 
they do not thereby lose their right to recover from 
the company the damages which they would have 
sustained if the cotton had been sold at Mobile. 


The plaintiffs, if they intended to hold the company | 


responsible for the excess of the cotton purchased, 
should, as soon as they were apprised of the pur- 
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chase, have notified the company of such intention; 
should have made a tender of such excess to the 
company on the condition of its paying the price and 
all the charges incident to the purchase; and also, 
that, in case of its refusal to accept said tender and 
comply with its conditions, they would proceed to 
sell such excess at Mobile, and, after crediting said 
company with the net profits, would look to it for the 
difference between the amount of such proceeds and 
the cost of the excess, including all proper charges; 
and, upon the failure of the company, after notice, to 
accede to their offer, they should have proceeded ac- 
cordingly. 

In De Rutte v. The New York, etc., Telegraph Co., 
the plaintiff’s agent at Bordeaux telegraphed him at 
San Francisco to purchase for parties in Bordeaux a 
ship load of five or six hundred tons of wheat at a 
limited price, landed in Bordeaux. Through an error 
of defendant in transmission, the price was raised 
in the message delivered to plaintiff. Misled by the 
error, the plaintiff chartered a vessel and purchased 
acargo. But, before the vessel sailed, he discovered, 
by means of a letter, the mistake, and thereupon sold 
the wheat and got rid of the charter party, incurring 
a loss of over $2,000, for which he brought action 
against defendant. Held, that, as the error in the 
dispatch was the cause of his purchasing the wheat 
at the price which he did, and as the inevitable loss 
which occurred was the direct and immediate conse- 


quence of the error, the loss he sustained was the 
proper measure of damages. 

In United States Telegraph Co. v. Wenger, 55 Penn. 
St. 262, the plaintiff's agent delivered to a telegraph 
company at Lancaster, Pennsylvania, the following 
telegram, addressed to brokers in New York: “Buy 
fifty North-western, fifty Prairie du Chien, limit, 


forty-five.” The company, through negligence, sent 
it only a part of the way, and those stocks rose in 
value before the neglect was ascertained and another 
order sent. Held, that the plaintiff was entitled to 
recover the increased cost of the shares to which he 
was subjected by the company’s negligence. But in 
this case the court said, in express terms: “The dis- 
patch was such as to disclose the nature of the busi- 
ness to which it related, and the loss might be very 
likely to occur if there was a want of promptitude 
in transmitting it.” And the court also pointed out 
the distinction between the case and Landsberger’s 
case, supra. 

In Leonard v. The New York, etc., Telegraph Co., 
41 N. Y. 544; 1 Am. Rep. 446, the plaintiff’s agent 
in Chicago telegraphed to his agent in Oswego for 
five thousand sacks of salt. By the carelessness of 
the operator the message was made to read “ casks ; ” 
and five thousand casks were sent, for which there 
was no market in C., and which were sold at a loss. 
In an action against the telegraph company for 
damages, the referee decided that the measure of 
damages was the difference between the market value 





at O. and at C. on the day of shipment, together with 
the costs of transportation from O. to C. The court 
of appeals held this rule of damages sufficiently 
favorable to the defendant. The damages allowed 
were the proximate, direct result of the breach; 
nothing was allowed for any damage resulting from 
the non-fulfillment of the order as actually given, 
though non constat that such allowance might not 
have been sustained by the court. Sweatland’s Case, 
27 Iowa, 433; 1 Am. Rep. 285, is not an authority on 
the question of damages, because in that case the 
amount of damages was fixed by stipulation. 

In Squire v. The Western Union Telegraph Co., 98 
Mass. 232 (1867), it was held, that a telegraph com- 
pany which has been negligent in omitting to deliver 
a telegram, agreeing to accept an offer to sell certain 
goods at a certain price, and in consequence of which 
negligence the bargain has been lost, is liable for the 
additional sum which the plaintiff would have been 
compelled to pay at the same place in order to obtain 
the same quantity of similar goods. 

In Zrue v. The International Telegraph Company, 
60 Maine, 9, where, in consequence of a failure 
to deliver a message ordering a certain quantity of 
goods, a loss to the plaintiff occurred through a rise 
in their value, the measure of damages was held to 
be the difference between the value of goods at the 
price named, and the sum which the plaintiff, in the 
exercise of reasonable diligence after notice of the 
default of the telegraph company, would have been 
compelled to expend in purchasing the same quantity 
and quality of goods. This holding is in direct con- 
formity with that in Squire’s Case, supra. 

In Graham's Case, 1 Col. 230 (1871), the telegraph 
company neglected to deliver a message directing the 
person to whom it was addressed to “ship oil soon 
as possible at very best rates you can,” and the 
measure of damage was held, in a well-considered 
opinion, to be the increased price of freight and all 
other expenses to which the plaintiff was subjected, 
but not to include the profits which the sender might 
have made upon the oil. Had the price of oil ad- 
vanced between the time when the message ought to 
have been delivered and the time of the purchase, 
due diligence having been used, that would also un- 
doubtedly have been a valid item of damage. 

In the case of Rittenhouse v. The Independent Line 
of Telegraph, 44 N. Y. 263; 4 Am. Rep. 673, the 
plaintiff delivered at defendant’s office, to be trans- 
mitted to brokers in New York, the following tele- 
gram: “If we have any old Southern on hand, sell 
same before board. Buy five Hudson at board.” In 
transmission, “ Hudson” was changed to “hundred,” 
and the brokers thereupon bought five hundred shares 
old Southern (Michigan Southern Railroad). Plaintiff, 
hearing of this, directed a sale of the Southern and 
the purchase of five hundred shares of Hudson River, 
according to the intent of the original message, and 
which it appeared would have been understood by the 
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brokers if correctly transmitted. Meantime Southern 
fell and Hudson rose, entailing a loss on the sale of 
the former of $470, and on a purchase of the latter 
of $1,375. The court below (1 Daly, 474) held the 
measure of damages to be the loss on the purchase of 
the Hudson, but declined to allow the loss on the sale 
of the Southern, on the ground that the stock was, in 
legal effect, purchased on defendants’ account, and 
could not be sold without some notice to them. The 
court of appeals affirmed the judgment and expressly 
stated that the $1,375 loss in purchasing Hudson was 
the measure of damages. The court stated that “ this 
case is fairly controlled by the case of Leonard v. The 
New York Telegraph Co.,” supra, a statement which 
may, in view of Baldwin’s Case, supra, be fairly doubted. 
The message very evidently related to a business 
transaction, but as to its character or the probable 
consequences of a mistake, they were as far from 
being indicated upon the face of the telegram as they 
would have been had it been written in cypher. 

In Kinghorne v. Montreal Telegraph Co., 18 Upper 
Canada, Q. B. Rep. 60, the plaintiff received a tele- 
gram, “ Will give you eighty cents for rye.” He sent 
a telegram in reply, “Do accept your offer; ship to- 
morrow fifteen or twenty hundred.” In an action 
brought against the telegraph company for negligence 
in not transmitting the latter message, held, that no 
damages for the loss of a sale of rye could be recov- 
ered, because, even if the telegram had been duly 
transmitted and delivered, there could have been no 
complete contract binding the purchaser to take any 
particular quantity of rye; and that parol evidence to 
show that the purchaser would have taken a certain 
quantity was immaterial. 

So far as any rule as to the measure of damages can 
be drawn from the cases, we believe that the one best 
sustained by the authorities may be stated as follows: 
That the telegraph company is liable for all the 
direct damages which both parties to the contract 
would have contemplated as flowing from the breach, 
if, at the time they entered into it, they had bestowed 
proper attention upon the subject and had been fully 
informed of the facts, provided there be any thing in 
the contract itself indicating that any damages may 
possibly result from a breach. 


—_———___¢—_____.. 


HOW FAR ONE’S NAME WILL BE PRO- 
TECTED AS A TRADE-MARK. 


How far the courts will interfere to protect one in 

the use of his own name as a trade-mark against. 
another having a like name is a question of consider- 
able importance, as well as of no little difficulty. The 
acts of congress of July 8, 1870, section 70, prohibits 
the registration of a proposed trade-mark, “ which is 
~merely the name of a person, firm or corporation ;” 
but it is also provided that the above “shall not pre- 
vent the registry of any lawful trade-mark rightfully 
used at the time of the passage of this act.” 





The State courts have in a few instances interposed 
to protect one in the use of his name as a trade-mark, 
not, we apprehend, because such name was technically 
a trade-mark, but because the party restrained was 
attempting to usurp it with a fraudulent intent. 

The case of Meneely v. Meneely, tried some months 
since before the Hon. Rufus H. King of Catskill, 
referee, and now pending, we believe, at general term 
of the supreme court, presents precisely this question. 
The facts were briefly these: The plaintiffs E. A. & 
G. R. Meneely are bell-founders at West Troy, and 
successors by bequest to the business, and good-will 
of their father, Andrew Meneely, who had con- 
ducted the business successfully for a number of years. 
The defendants, Clinton H. Meneely and George H. 
Kimberly, engaged, in 1870, in the business of bell- 
founding in Troy, under the firm name of ‘“ Meneely 
& Kimberly.” Clinton H. Meneely was also a son 
of Andrew Meneely, and the referee found “that the 
defendants by the use of the name of Meneely in the 
establishment of their bell-foundry at Troy, and in 
manufacturing and selling bells at Troy under the 
name of Meneely & Kimberly, expected and intended 
to derive a profit and advantage by reason of the 
good reputation and celebrity in bell-founding, given 
to that name throughout the country by the said 
Andrew Meneely and the plaintiffs.” In view of this 
and the other facts of the case the referee gave judg- 
ment restraining Meneely & Kimberly from using the 
name “ Meneely” in the business of bell-founding. 

We have said thus much as introductory to the 
argument of plaintiffs’ counsel in the case — Mr. E 
L. Fursman — which we take the liberty to print, and 
which will be found to be a cogent and valuable 
argument in favor of protecting the use of one’s name 
as a trade-mark. The argument is as follows: 

Property in trade-marks, whether names, symbols 
or designs, is recognized and protected by the courts 
for two purposes: 

First. To protect the public against the frauds and 
impositions of those who may seek to pass off their 
own wares as the wares of those of established rep- 
utation ; and 

Second. To secure to the skillful and industrious 
manufacturer, who, by a long course of honest deal- 
ing, has acquired the public confidence, the legitimate 
fruits of his skill and industry. 

When, therefore, a person seeks, by any represen- 
tation, whether by the adoption of the same name or 
by using the same symbol or design, to mislead the 
public into the belief that his goods are the manufac- 
ture of another, and have an origin other than the 
true one, and thus attain a patronage which belongs 
to another, he places himself beyond the pale of the 
law, and subjects himself to the penalties which the 
law imposes for every violation of personal rights. 

“The law protects the manufacturer in the use of 
such names, symbols or designs as indicate the origin 
of his goods, but does not protect him in the use of 
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such as simply denote the quality of the articles to 
which they are attached.” 

In the case of The Amoskeag Manufacturing Co. v. 
Spear, 2 Sandf. 8. C. 599, the court say: 

“Every manufacturer, and every merchant for 
whom goods are manufactured, has an unquestion- 
able right to distinguish the goods that he manufac- 
tures or sells by a peculiar mark or device, in order 
that they may be known as his in the market for which 
he intends them, and that he may thus secure the 
profits that their superior repute as his may be the 
means of gaining. The owner of an original trade- 
mark has an undoubted right to be protected in the 
exclusive use of all the marks, forms or symbols that 
were appropriated as designating the true origin or 
ownership of the article or fabric to which they are 
affixed, but he has no right to an exclusive use of any 
words, letters or figures which have no relation to 
the origin or ownership of the goods, but are only 
meant to indicate their name or quality.” 

Again, in Fetridge v. Wells, 13 How. 385, Mr. Jus- 
tice Duer declares that a name can only be protected 
as a trade-mark “when it is used merely as indicat- 
ing the true origin and ownership of the article 
offered for sale.” 

And in the case of Stokes v. Landgraff, 17 Barb. 
608, the court say: 

“The principle is well settled that a manufacturer 
may, by priority of appropriation of names, letters, 
marks or symbols of a kind to distinguish his manufac- 
tures, acquire a property therein as a trade-mark. 
In all cases where names, signs, marks, brands, labels, 
words or devices of any kind can be advantageously 
used to designate the goods or property, or particular 
place of business of a manufacturer, or a person en- 
gaged in trade, he may adopt and use such as he 
pleases which are adapted to that end, and have not 
been before appropriated.” 

“In respect to such as denote only the kind or 
quality of the article, a different rule prevails. In 
these last property cannot be acquired.” 

The invariable rule of law, recognized by all the 
authorities, is that the honest and skillful manufac- 
turer, who has produced or brought into market an 
article which has found favor with the public, and 
who has affixed to it his own name, or any other 
mark or device which serves to designate it as his, and 
to distinguish the goods of his manufacture from all 
others, is entitled to receive the reward of his enter- 
prise, and shall, in no manner, and to no extent, be 
deprived of the same by another ; and that no person 
shall be permitted to appropriate and apply to his 
own productions the same, or a colorable imitation of 
the same, so that the public are, or may be, deceived 
or misled into the purchase of the wares of the one 
as and for the wares of the other. 

It is out of this doctrine that all the value which is 
denominated the “good-will” of an establishment or 
business arises. aes 





The “ good-will” of a business is that intangible, 
incorporeal appurtenance to an established trade or 
manufacture which is only created by a long course 
of fair dealing, or of skillful industry, and belongs 
alone to a long-continued business and a well-estab- 
lished reputation. 

It cannot pertain to a new business or manufacture, 
because time, the essential element to create “ good- 
will,” is wanting. It belongs only to those who, by 
years of industry and enterprise, have obtained the 
public to confide in their goods. When acquired it is 
as much “property” as if it had a bodily existence, 
and the courts have always protected those to whom 
it belongs in the rightful enjoyment of it. 

It is defined, by Mr. Justice Story, to be “the 
advantage or benefit which is acquired by an estab- 
lishment, beyond the mere value of the capital stock, 
funds, or property belonging therein, in consequence 
of the general public patronage which it receives, or 
on account of its local position, or common celebrity 
or reputation for skill, or even from ancient partiality 
or prejudice. Story on Partnership, § 99. 

The adoption, therefore, by a new manufacture, of 
any name or device which, by long use, has come to 
be known and recognized as the distinguishing mark 
by which the productions of an old-established con- 
cern are known, and which is calculated to deceive the 
public into a diversion of patronage from the latter 
to the former, is a violation of the rights of property 
for which the law will always afford a remedy. 

In the language of the court in Stokes v. Landgraff, 
17 Barb. 608, before cited, “the wrong in such a case, 
for which those remedies are given, consists in mis- 
representing to the public, by the use of that trade- 
mark, the goods or wares of another person, as hav- 
ing been manufactured by the true proprietor of that 
mark, and thereby depriving him, to a greater or less 
extent, of the benefit of the good-will of his estab- 
lishment, and the reputation of his articles.” 

The cuestion, then, arises, can a person, by the use 
of his own name as a trade-mark, be held to violate 
the property rights of another of the same name who, 
by long priority of application of his name to an article 
of manufacture, has thus distinguished its origin, 
acquired a “ good-will” to his business, and obtained 
an established and extended reputation for the goods 
of his manufacture? 

If the parties were of different names, and the one 
then adopted the name of the other, there would be 
less difficulty in arriving at a just conclusion. In such 
a case the proper analogy is found, I respectfully 
submit, in the case of Howard v. Henriques, 3 Sandf. 
S. C. 725, where the court say, “every man may 
and ought to be permitted to pursue a lawful calling 
in his own way, provided he does not encroach upon 
the rights of another, or the public good. But he 
must not, by any deceitful or other practice, impose 
upon the public, and he must not, by dressing himself 
‘in another man’s garments, and by asswming another 
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man's namé, endeavor to deprive that man of his own 
individuality, and thus despoil him of the gains to 
which, by his industry and skill, he is fairly entitled.” 

But in the case under consideration a more difficult 
question is presented. The name “ Meneely” is the 
true and proper name of the defendant, Clinton H. 
Meneely, as well as of the plaintiffs, and it would 
seem, at first blush, as the exercise of an extraordi- 
nary and unwarranted power to deprive a man ef the 
use of his own name, in the pursuit of a lawful busi- 
ness, because another happens to bear the same name, 
and is engaged in the same business. 

But a careful consideration of the question, and of 
the authorities bearing upon it, will, I think, irre- 
sistibly force the conclusion that, even in such a case, 
the court may, and of right ought to, interfere to pro- 
tect him who, by a long course of business, has 
acquired, by the use of his own name as a trade-mark, 
an extended and valuable reputation and patronage 
for an article, the origin and manufacture of which 
his name designates, and consequently has also 
acquired a very considerable property in the good- 
will of his establishment, against another, although 
of the same name, who, by the use of his name, is 
enabled to pass off his own wares as the wares of the 
former, and thus deprive the former of the patronage 
and profit which would otherwise result from the 
reputation and good-will which belong to him. 

Where there is an intent to deceive, or where the 
name used is calculated to deceive and mislead, it is 
enough. Fraud or scienter is not essential. Carter v. 
Carlisle, 31 Beav. 203. 

The intention may even be inferred from the natural 
and necessary result of the act itself. Filley v. Fassett, 
17 Am. Law Reg. 402. 

And fraud is often a legal conclusion which courts 
infer from facts and circumstances. 1 Story’s Eq., 
§$ 186-189; Lovett v. Sage, 29 Conn. 577. 

“ An intentional fraud is not necessary to entitle a 
plaintiff to protection for a wrongful use of his trade- 
mark, But where the same mark or label is used 
which recommends the article to the public by the estab- 
lished reputation of another who sells a similar article, 
and the spurious cannot be detected from the genuine, 
an injunction will be granted although there was no 
intentional fraud. Coffeen v. Brunton, 4 McLean, 519. 

But it is not essential that detection shall be im- 
possible. If the imitation is colorable, and calculated 
to mislead even the most incautious and unwary into 
the purchase of the one as and for the other, it is 
sufficient. - 

In the case of Clark v. Clark, 25 Barb. 76, the court 
say, “An imitation of his mark, with partial differ- 
ences, such as the public would not observe, does him 
the same harm as the entire counterfeit. If the 
wholesale purchaser, most conversant with the mark, 
ts not misled, but the small retailer, or consumer, is, the 
injury is the same in law, and differing only in 
degree.” 





And again, in Zhe Brooklyn White Lead Co. y, 
Masury, 25 Barb. 416, it is said: “The law of trade- 
marks protects manufacturers in their exclusive right 
to sell their goods as well to incautious as to cautious 
purchasers,” 

And again, in The Amoskeag Manufacturing Co. v, 
Spear, Judge Duer remarks that, “in order to convey 
a false impression to the mind of the public as to the 
true origin and ownership of goods, it is not necessary 
that the imitation of an original trade-mark should be 
exact and perfect. It may be limited and partial. It 
may embrace variations that a comparison with the 
original would instantly disclose, yet a resemblance 
may exist that was designed to mislead the public, 
and the effect intended may have been produced, nor 
can it be doubted that where this design is apparent, 
and this effect has followed, an injunction may right- 
fully be issued and ought to be issued.” 

The same injury may be produced by the use of a 
name as by the use of any other mark, symbol or 
design. Why may it not be equally as well the re- 
sult of the use of one’s own name, when such use is 
designed or calculated to lead the public into the 
belief that the person applying it to his manufactures 
is another person of the same name who has long 
applied his own name to the products of his skill and 
industry, and by so doing has come to have his man- 
ufactures distinguished by it as of his mark, so that, 
as to him, his name has become a trade-mark ? 

But we are not without authority upon this point. 

In the case of Clinton v. Douglass, 1 H. R. V. 
Johns. 176, Vice-Chancellor Wood says: “The name 
of a firm is a very important part of the ‘good will’ 
of the business carried on by the firm. A person 
says, ‘I have always bought good articles at such a 
place of business; I know it by the name, and I send 
to the house of business identified by that name for 
that purpose.’ That the name is an important part 
of the ‘good-will’ of the business, is obvious when 
we consider that there are, at this moment, large 
banking houses, and brewing firms, and others in 
this metropolis, which do not contain a single mem- 
ber of the individual names exposed in the firm.” 
See, also, Lewis v. Langdon, 7 Simons, 421. 

In Croft v. Day, 7 Beav. 84, “two persons, the 
one named Day and the other Martin, manufactured 
an article of blacking, put up in bottles, to whieh 
was affixed a label with their partnership name, 
‘Day & Martin,’ and their place of manufacture, ‘97 
High Holborn.’ This was their trade-mark, under 
which the article became extensively and favorably 
known. One of the partners died, and the business 
was continued by the survivor, who continued the 
use of the same trade-mark. The surviving partner, 
in his turn, died, and the business was continued 
with the use of the same trade-mark by his execu- 
tor. Then, afterward, a nephew of the testator, 
whose name was ‘ Day,’ associated with him in part- 
nership a person named ‘Martin,’ and established a 
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blacking manufactory, using the same name, ‘Day & 
Martin,’ being their own proper names, as a portion 
of their trade-mark, and also imitating the labels of 
the old firm in such a manner as to produce the im- 
pression that the new concern was connected, in 
some way, with the old manufacture. Upon these 
facts, Lord Langdale ordered an injunction to issue, 
and, in the opinion delivered by him, remarks that 
‘No man has a right to dress himself in colors or 
adopt and bear symbols to which he has no peculiar 
and exclusive right, and thereby personate another per- 
son for the purpose of inducing the public to suppose 
either that he is that other person, or that he is con- 
nected with and selling the manufactures of that other 
person, while he is really selling his own.” 

And again he says: ‘“ The defendant's (Day’s) con- 
trivances were calculated to mislead the bulk of the 
unwary public into the impression that the new con- 
cern was connected with the old manufactory, and thus 
to benefit the defendants, to injure the plaintiffs, and 
to deceive the public.” 

In Sykes v. Sykes, 3 Barn. & Cress. 541, the name of 
the defendant was the same as that of the plaintiff, and 
he established a manufactory of the same articles, 
made in the same manner, and adopted his own name 
as a trade-mark, 

The action was sustained, and the court say (Ab- 
bott, C. J.): “ Where a man has adopted a particular 
mark for his goods, in order to denote that they are 
manufactured by him, an action on the case will lie 
against another who adopts the same mark for his 
goods, even though that mark be the proper name alike 
of both parties, if it be adopted for the purpose of 
denoting that the goods of the defendant are manu- 
factured by the plaintiff, and, therefore, for the pur- 
pose of selling them as and for the goods of the 
plaintiff.” See, also, Rodgers v. Nowell, 5 Man., Grang. 
& Scott, 109. 

“'T'rade-marks may be either the name of the maker, 
or symbolical, or the name of the compound.” Davis 
v. Kendall, 2 R. I. 569. 

“The right which any person may have to protec- 
tion as to his trade-mark does not depend upon any 
exclusive right which he may be supposed to have to 
a particular name, orto a particular form of words. 
His right is to be protected against fraud, and this 
may be practiced against him by means of a name, 
though the person practicing it may have a perfect right 
to use that name, provided he does not accompany the 
use of it with such other circumstances as to effect 
a fraud upon others.” Stone v. Carlan, 3 Mod. Law 
R. 361. . 

From these cases the doctrine seems to be an es- 
tablished one, that when a person, by the use even of 
his own name, designs to cause a belief in the public 
mind that his manufactures are the manufactures 
of another person bearing the same name, and who, 
by long-continued use in connection with his wares, 
has acquired property in his own name as a trade- 





mark, and the unwary public are thus actually misled, 
he should be restrained from such use, and it is imma- 
terial whether the entire name or trade-mark is 
exactly and perfectly the same or not. Holmes, Booth 
& Hayden v. Holmes, Booth & Atwood Manufacturing 
Co., 37 Conn. 278. 


2 
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CURRENT TOPICS. 


The Cincinnati Gazette touches an evil not alone 
confined to Ohio, in the statement that the salaries of 
high officers in the State are always made the objects 
of retrenchment, while the salaries of “local feed 
officers,” as it terms them, are left intact or else in- 
creased “because the managers of the parties hold 
them, and they are the prizes of the party service, 
and the sinews of party warfare.” Under the work- 
ings of this party trickery, the Gazette says that they 
have had in Ohio “salaries of $1,500, $1,800 and 
$2,500 for judges of the supreme court, while judges 
of county and municipal courts had $5,000.” The 
Gazette affords an illustration of some salary legisla- 
tion in the following: “The need that the constitu- 
tion should interpose in this affair, to the extent of 
forbidding the legislature to reduce the compensation 
of judges during the term of their election, is granted 
by all. But it was a great mistake to extend this 
prohibition to the increase of their salaries. It is 
wholly unnecessary, and in Ohio it has operated to 
prevent the provision of decent salaries for the judges 
by making any advance grossly unequal in its appli- 
cation. If salaries were raised, none of the sitting or 
elect judges could be benefited. At one time, in a 
spasm of decency, a law was passed raising these 
salaries to $5,000. One judge at $5,000 sat on the 
bench with his peers who were getting but $1,500, 
The next legislature repealed this law, and so Judge 
Peck was the only judge that got $5,000. 


We happen to live in what somebody has been 
pleased to call “the white light of this nineteenth 
century ;"’ but this said light has not sufficed to show 
us any better way to deal with witnesses in some 
criminal cases than to shut them up in prison for a 
year or two, and until it shall suit the convenience 
of the parties directly interested to have the case 


brought to trial. Three witnesses for the prosecution 
in the Stokes case have been in prison for nearly two 
years, and, so far as any thing appears to the con- 
trary, are likely to remain there for two years longer. 
A motion was recently made for their release on 
their own recognizance, but the motion was denied. 
Nobody doubts the power of the court to keep them 
in confinement for fifty years if a trial can be dodged 
on one pretext or another for that length of time, 
but it seems very evident that the court should either 
insist upon an immediate trial of the case, or dis- 
charge the witnesses. This matter of confining wit- 
nesses in a case, and then permitting the case to drag 
along for years, is an evil that needs attending to. 
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It is rather a novel proceeding for a court to under- 
take to build a railroad, but Judge Dillon, of the 
United States Circuit Court, has set the example; 
and we are of the opinion that it would be to the 
advantage of those interested in some other pro- 
jected lines if this example should be followed as to 
them. The road which Judge Dillon proposes to 
build is a portion of the St. Paul and Pacific Railroad, 
about two hundred miles in extent. There are some 
$10,000,000 of the bonds of the road extant, with no 
other security than the land grants, which grants 
lapse in December, unless the road be then finished. 
Judge Dillon has, therefore, appointed a receiver, and 
authorized him to borrow $5,000,000, to make the 
necessary contracts, subject to the approval of the 
court, for the completion of the road by December. 
As a significant indication of confidence in the 
capacity of the court to build a railroad, it may be 
stated that the holders of the $10,000,000 of bonds, 
who reside in Holland, gave assurances, on being 
notified of Judge Dillon’s action, that the needed 
$5,000,000 should be forthcoming at once. 





There seems to be a growing belief, that the jury 
in the Tichborne trial will disagree, and the World's 
London correspondent claims to have been informed 
“by a gentleman whose judgment he has great reason 
to respect, and who has in person carefully watched 
every step in the trial, that for himself he had become 
convinced that the defendant was the real Roger 
Tichborne” —an opinion of little moment. surely, 
as the gentleman does not appear to be on the jury. 
The informant also said: “ As for the man himself, I 
have sat within three feet of him for weeks, and have 
closely watched him for hours at a time. I am con- 
vinced that, while he is and must be the meanest of 
blackguards, he is all the same Roger Tichborne. No 
imposter could sustain the ordeal as he has done.” 
The prosecution certainly seems to be losing ground 
in popular favor, if not with the jury. 


a 


CHALLENGES OF JURORS IN CRIMINAL 
CASES. 
SUPREME COURT — GENERAL TERM — FIRST 
DEPARTMENT. 

Wit11AM J. BARCLAY, PLAINTIFF IN ERROR, v. THE 
PEOPLE OF THE STATE OF NEW York, DeEFrEND- 
ANTS IN ERROR. 

Jurors who have tried and decided a criminal case are not 
competent to sit on a second trial of the same case. 
The act of 1872 (ch. 475), relating to challenges of jurors in 
criminal cases, does not apply to such a case. 

The plaintiff in error was indicted, charged with 
committing the crime of grand larceny in the dwelling- 
house of Henry M. Smith, by feloniously taking and 
carrying away the personal property of John H. Mor- 
rell in the night time. The indictment also charged, 
that the plaintiff in error had been theretofore con- 
victed of a felonious crime and had been imprisoned 


upon such conviction. For some cause not stated, a 
previous trial and conviction of the prisoner on the 
23d of May, 1873, was set aside, and the prisoner was 
tried and again convicted on the following day. On 
the trial Stephen Price was called as a juror and chal- 
‘lenged by prisoner’s counsel for principal cause. Q, 
You were on the jury? A. Yes, sir. Q. Did you 
hear the case tried, and did you form an opinion of 
the guilt of the accused? A. Yes, sir. By district 
attorney. Q. Mr. Price, do you believe that, having 
taken an oath as a juror in this case, you can decide 
the case upon the evidence that may be adduced, irre- 
spective and wholly disregarding any present impres- 
sions you may have; in other words, will you be gov- 
erned by the view you may have of the case now, or 
will you be governed in your verdict exclusively by 
the evidence that may be brought out in the trial? A, 
The view I have of the case now. Q. That will con- 
trol you, regardless of what the evidence may be? A, 
Yes, sir. 

By counsel for the prisoner: 

Q. You heard the case tried yesterday? A. Yes, 
sir. Q. You rendered a verdict of guilty against this 
man on the very same indictment you are now to try 
thisman? A. Yes, sir. Q. If you were to hear the 
same evidence to-day, would your verdict be the same? 
A. Yes, sir. Q. Have you at this moment formed a 
belief as to the guilt of the prisoner? A. Yes, sir. Q. 
That impression remains with you now? A. Yes, sir. 
Q. If you were sworn, you would render a verdict of 
guilty? A. Yes, sir. The court— He is competent. 
The prisoner’s counsel then moved that the juror be 
rejected as incompetent for principal cause. The mo- 
tion was denied and counsel excepted. Several other 
jurors on the former trial were also accepted as jurors 
subject to exception. Several other exceptions were 
taken, which are referred to in the opinion herein. 
The prisoner was convicted and sentenced to the State 
prison for eight years. On appeal from motion deny- 
ing a new trial. 


William F. Howe, for plaintiff in error. The court 
erred in overruling the objections to the juror Stephen 
Price; also to the other jurors on the former trial. 
Cancemi v, The People, 16 N. Y. 507; Willis v. The 
People, 32 id. 715. The act of May 3, 1872, “in rela- 
tion to challenges of jurors in criminal cases,” is un- 
constitutional. Const. N. Y., art. 1, §6; Taylor vy. 
Roster, 4 Hill, 140; Wynehamer y. The People, 13 N. Y. 
446; Coke Inst., Part 1, Lib. 2, chap. 12, § 234, 157 b. 


Benjamin K. Phelps, district attorney, for defend- 
ants in error, cites Walter v. The People, 32 N. Y. 147: 
Sedg. Const. Law, p. 457; Beers v. Beers, 4 Conn. 539; 
Colt v. Ens, 12 id. 243. 


INGRAHAM, P. J. The prisoner was indicted for 
grand larceny, and for a second offense. 

The indictment charged that the prisoner on the 8th 
November, 1866, had been convicted of an attempt to 
commit grand larceny, and had been sentenced to the 
penitentiary and to pay a fine, and had been duly dis- 
charged and remitted of such judgment. 

It further charged that on the 1lth May, 1872, the 
prisoner was guilty of grand larceny in stealing the 
property of John H. Merick, in the dwelling-house of 
one Henry M. Smith. 

The prisoner had been tried in the general sessions 
on the previous day for the same offense, and had been 





found guilty. For some cause, not stated in the error- 
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pook, that trial and conviction was set aside, and the 
prisoner was tried on the 24th May, 1872. 

Several of the jurors who had served upon the for- 
mer trial were called and sworn as jurors on this trial, 
after having been challenged for cause by the prisoner’s 
counsel. 

On the trial, the people gave in evidence the arrest of 
the prisoner in 1866, and his conviction then of an 
attempt to commit grand larceny. All these matters 
were duly excepted to by the counsel for the prisoner. 

It is objected that the act in relation to challenges of 
jurors in criminal cases (Laws 1872, ch. 475), is uncon- 
stitutional and void, for the reason that the constitu- 
tion (art. 1, § 1) declares the trial by jury shall re- 
main inviolate forever, and in article 1, section 6, pro- 
vides that no person shall be deprived of liberty, etc., 
without due process of law. 

The construction of the sixth section was passed upon 
by Bronson, J., in Taylor v. Porter, 4 Hill, 140, where 
he says: ‘‘The meaning of this section seems to be, 
that no member of the State shall be disfranchised or 
deprived of any of his rights or privileges, unless the 
matter be adjudged against him upon the trial had, 
according to the course of the common law. It must 
be ascertained judicially ;’’ and again he says, ‘“‘ The 
words due process of law cannot mean less than a 
prosecution or suit instituted and conducted according 
to the prescribed forms and solemnities for ascertain- 
ing guilt.”’ 

In Wynehamer v. The People, 13 N. Y. 446, Judge 
Selden says: ‘‘ The clause in question was intended to 
secure to every citizen the benefit of those rules of the 
common law by which judicial trials are regulated, and 
to place them beyond the reach of legislative subver- 
sion, and Hubbard, J., defines due process of law as 
meaning an ordinary judicial proceeding; in acriminal 
case an arraignment, formal complaint, confronting of 
witnesses, trial, conviction and judgment. Such trials, 
therefore, are to be regulated and conducted according 
to the common law, viz., by indictment, trial by jury, 
proof of guilt, unanimous verdict of jury, and those 
rules which the defendant at common law had a right 
to insist upon in his defense. These requisites do not 
control the legislature as to the rules of evidence, the 
qualifications of jurors, the nature of crime and the 
punishment to be inflicted for its commission. All 
these are matters left to the discretion of the legisla- 
ture. Any other rule would prevent the legislature 
from changing the qualification of jurors, altering the 
age at which they should be excused from serving, pre- 
scribing who may and who may not be witnesses, and 
many other regulations in regard to trials which do 
not necessarily violate that provision.”’ 

In Walters v. The People, 32 N. Y. 147, 159, Wright, 
J., says, in regard to these constitutional provisions: 
“There are no limitations cr restrictions upon legis- 
lative power, except as to the right guaranteed, viz., a 
jury trial in all cases in which it had been used before 
the adoption of the instrument. Trial by jury cannot 
be dispensed with in criminal cases, but it is obviously 
within the scope of legislation to regulate such trial.” 

If these views are correct, then there is no force in 
the objection that the act referred to is in violation of 
the constitution in regulating the right of challenge to 
jurors, and providing the necessary qualifications, even 
if it does alter the rule of the common law on that 
subject. But does tue law referred to make any such 
alteration ? 

In regard to chaJlenges to the favor they remain un- 





affected by that statute. That statute is confined to 
challenges for principal cause only, and in no way 
changes the law as to challenges to the favor. 

It provides that ‘‘the previous formation or expres- 
sion of an opinion, or impression on which any crim- 
inal action at law is based, or in reference to the guilt 
or innovence of the prisoner, or a present opinion or 
impression in reference thereto, shall not be a sufficient 
ground of challenge for principal cause, provided the 
person proposed as a juror shall declare, on oath, that 
he verily believes that he can render an impartial ver- 
dict according to the evidence; that such opinion or 
impression will not bias or influence his verdict; and 
provided the court shall be satisfied that the proposed 
juror does not entertain such a present opinion as 
would influence his verdict as a juror.” It is difficult 
to see how this law changes the common-law rules as 
to the qualification of jurors. 

If we go back to the common law, as it existed prior 
to statutory provisions, it must be remembered that 
jurors were always selected from the vicinage. In 
Coke's Littleton, vol. 3, p. 464, it is said: ‘*‘ Every trial 
shall be out of that town, parish or hamlet, or place 
known out of the town within the record, within 
which the matter of fact issuable is alleged, which is 
most certain and nearest thereto, the inhabitants 
whereof may have the better and more certain knowl- 
edge of the fact.’’ And in Cro. Eliz. 260, it is said: 
“So essential did the common law deem the having 
some of the neighbors on the jury, that if the visne 
appeared on the record to be a wrong place it was a 
mistrial.” 

Afterward, by statute 16 Charles II, it was provided 
that the cause might be tried by a jury from any part 
of the county. These provisions shew that, by the 
common law, it was a matter of right that neighbors 
should form the jury, because they had more knowl- 
edge of the accused, and of the facts connected with 
the alleged offense. These provisions have been altered 
from time to time, so that now, partly by the English 
statutes before the formation of this government, and 
since then by laws passed by the legislature, the quali- 
fications of jurors have been changed, and all that is 
now required is that a juror shall be impartial, un- 
biased, and capable of rendering a true verdict upon 
the evidence. 

The act of 1872 makes no different provision, and 
takes away no qualification which existed previously. 

The same rule which is incorporated in this statute 
has been repeatedly adjudged by the courts and 
adopted for years previous to its passage. In Durell v. 
Mosher, 8 J. R. 347, a juror, on challenge, said that he 
had said that the defendant was wrong and the plain- 
tiff was right, but he also said he had no personal 
knowledge of the matter in dispute, but, if the reports 
were correct, the defendant was wrong and the plain- 
tiff was right. The court held that the objection was 
unfounded. In Freéman v. The People, 4 Denio, 9, 34, 
the jurors had an impression that the prisoner was 
guilty, but not an absolute opinion. The challenge 
was not sustained. In Lohman v. The People, 1 Com. 
384; The People v. Bodine, 3 Denio, 122, questions were 
put to jurors whether they could try the case and 
render an impartial Verdict, notwithstanding their 
impressions or opinions, and on answering that they 
could, they were held to be good jurors. 

In The Commonwealth v. Webster, 5 Cush. 295, where 
the juror had an opinion, but said it was not strong 
enough to cause him to prejudge the case or to prevent 
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a candid judgment on the evidence, he was held to be 
competent. 

Such seems to be the general rule where the opinion 
is formed from mere rumor or newspaper statements, 
and would not influence the juror in deciding on the 
evidence, and he would not be disqualified thereby. 

The statute of 1872 does not require any thing dif- 
ferent. The juror is not only to declare, on oath, that 
he believes he can render an impartial verdict on the 
evidence, and that the opinion or impression he has 
will not bias or influence his verdict, but the court 
must also be satisfied that such juror does not enter- 
tain such a present opinion as would influence his 
verdict. 

These requisites would seem to require that the 
juror, before he is accepted, must be free from bias, 
and must satisfy the court of his impartiality. 

The alteration of the qualifications as to the juror, if 
any such alteration is made by this statute, only 
applies to the challenge for cause. The objection is 
not taken away from the other challenge, and the 
same can be available on the challenge to the favor if 
it really exists. It amounts then to nothing more 
than providing that if the juror says he can try the 
ease without being influenced by such impressions, it 
shall not be a good cause for rejecting the juror on 
that challenge, and dves not compel the trial by a 
juror not qualified, if the party challenging sees fit to 
use the challenge to the favor. 

If it be conceded that the constitutional restriction 
included in its provisions the right to have impartial 
jurors, as stated in The Matter of Vermilyea, 6 Cow. 
555, still there is nothing in this law which takes it 
away or interferes with its exercise. It is a mere 
regulation of the challenge for principal cause, pre- 
scribing what shall not be a sufficient ground to sus- 
tain such challenge. The legislature may change or 
regulate the mode of challenging. So long as theeight 
of a jury trial is preserved, and means provided by 
which impartial jurors can be obtained, there is no 
violation of the constitutional guarantee of a trial by 
jury. 

There is no ground therefore on which the act re- 
ferred to can be held to be unconstitutional. 

The objection to the jurors who were held to be 
competent on the second trial, when they had tried 
the cause previously, and had found a verdict against 
the prisoner, is of a different character. 

Stephen Price was challenged for principal cause. 
He stated he was on the first jury and heard the case; 
that he had formed his opinion; that the view he then 
had of the case would control him, regardless of what 
the evidence might be; that his verdict would be the 
same on the same evidence, and, if sworn, that he 
would render a verdict of guilty. In answer to a 
question from the court whether, without regard to 
previous impressions, he could give a true verdict 
upon the evidence and try the case fairly and impar- 
tially, he answered that he could do so. 

The opinion or impression which is referred to inthe 
act of 1872 is not intended to apply to such a case. 
The words are: ‘The previous formation or expression 
of an opinion or impression in reference to the circum- 
stances upon which any criminal action at law is based, 
or in reference to the guilt or innocence of the prisoner, 
shall not be a sufficient ground of challenge for princi- 

pal cause,”’ etc. Such an opinion or impression was not 
intended to include the case of jurors sworn and acting 
as jurors in the same case on a previous trial. The 





duty they have discharged is the rendering a solemn 
judgment upon the guilt of the prisoner, and that 
under oath. With the same evidence it is hard to seg 
how any other verdict can be rendered on a second 
trial by an honest juror. They have done more than 
formed an opinion. They have rendered a judgment 
against the prisoner that he was guilty. 

Such has been the uniform course of decisivuns at the 
common law as to jurors who had acted as such on pre. 
vious trials of the same case. So long ago as the case 
of The King v. Titus Oates, 10 Howell’s 8. T. 1079, it was 
held that a man who had been one of the indicters 
could not sitonthe petit jury. In the reign of Edward 
III, this was made a statutory provision, and the same 
has been incorporated in our statutes, and is now the 
law in this State. 3R. 8. 1029. The objection toa 
grand juror is by no means as strong as it is when 
applied to a petit juror. The grand juror has only 
heard one side of the testimony, and has not adjudged 
the prisoner guilty, but merely held that the facts 
proven were enough to put the prisoner on trial. 

So, if a juror hath been an arbitrator in the same 
cause, he cannot sit on the jury. And the reason given 
for it is, that a man who has made up his mind and has 
declared it under his name and placed it upon the 
record will not be impartial as a juror ought to be, 
2 Rawle, 46. 

So it was held that if the juror had given a verdict 
before in the same case, albeit it be reversed by writ 
of error, or if judgment be arrested, he cannot serve 
on the second trial. 

And the reason given is, that the juror had not only 
formed and expressed an opinion, but had given a 
decided judgment under the solemnities of his oath 
on the merits after he had heard and examined all the 
testimony. 

Various cases might be cited where it has been held 
that a juror, who had formerly given a verdict in the 
same cause, between the same parties, could not act 
as such on the second trial. Co. Litt. 157; Cro. Eliz. 33, 
p. 13; 2 Brown, 268; Kirby, 166; 2 Rawle, 498; 16 Ind. 
238; 15 Ohio St. 155; 20 Ga. 60. Not one case has been 
cited where such a juror has been held to be competent. 

We are of the opinion that the challenge should have 
been sustained, that jurors who have tried and decided 
a cause are not qualified to sit on a second trial, if such 
shall be granted, and that the act of 1872, relative to 
the qualification of jurors, does not apply to such cases. 
An exception was taken by the admission of the record 
of the former conviction of the prisoner on another 
charge, and also to the refusal of the recorder to charge 
the jury that they could only convict for grand larceny, 
because there was no proof that the prisoner had been 
discharged and remitted of the first felony. The re- 
corder refused so to charge, holding that the record 
and the sentence, which had expired some time since, 
was evidence that the prisoner had been discharged. 
This was sufficient to submit that question to the jury. 
The legal presumption would be, that at the expiration 
of the sentence the prisoner would be discharged. 

We are of the opinion that the judgment was erro- 
neous, on account of the admission of the jurors who 
were sworn on the first trial being on the jury by which 
the prisoner was finally convicted, and it is unneces- 
sary to examine the other exceptions in the case. 

Judgment reversed and new trial ordered. 

——_- > —— 

The Michigan university law school has four lady 

students. 





oaearsesrzr. 


dy 


THE ALBANY LAW JOURNAL. 


107 








——_ 








COMMISSION OF APPEALS ABSTRACT. 
ACTION — COUNTER-CLAIM. 

An action to foreclose a mortgage given to secure a 
pond, wherein judgment is asked against the obligor 
for any deficiency, is, as to the latter, an action arising 
on contract, and one wherein a several judgment may 
be had, and hence is subject to a counter-claim of any 
other cause of action on contract, which such obligor 
had against plaintiff at the time of the commencement 
of the action. Hunt v. Chapman, impleaded, etc. 
Opinion by Gray, C. 

NEGLIGENCE. 

Action to recover damages caused to the property of 
plaintiff by the explosion of a steam boiler, while the 
same was owned, and being used by the Saratoga 
Paper Company, at their mill, by means whereof 
the boiler was thrown on to the plaintiff's premises, 
and through several of his buildings. The defendants 
Clute were made parties defendant with the Saratoga 
Paper Company, and Buchanan and Bullard, trustees 
and agents of said company, on the ground that they 
were the manufacturers of the boiler, and made the 
same out of poor and brittle iron, and in a negligent 
and defective manner, in consequence of which negli- 
gence said explosion occurred. 

Held, that the manufacturer and vendor of a steam 
boiler is only liable to the purchaser for defective ma- 
terials, or for any want of care and skill in its con- 
struction; and if, after delivery and acceptance by the 
purchaser, and while in use by him, an explosion 
occurs in consequence of such defective construction, 
to the injury of a third person, the latter has no cause 
of action because of such injury against the manu- 
facturer. Losee v. Clute et al. Opinion by Lott, Ch. C. 





NOVATION — ACCORD AND SATISFACTION — ACTION. 

1. An order by A, upon his debtor B, in favor of C, 
does not operate as an assignment of the debt to the 
amount of the order, and where B pays a portion of such 
order but does not accept the same or in any way agree 
to pay the residue, in an action by A to recover the debt, 
B is only entitled to credit for the amount actually 
paid, unless it appears that C accepted B as his debtor 
and discharged A from liability. Noe, Adm’r, etc., v. 
Christie, impleaded, etc. Opinion by Lott, Ch. C. 

2. Plaintiff made a stipulation stating that he con- 
sented to, and the suit was thereby discontinued, and 
the cause of action released in consideration of the pay- 
ment of the costs and $70 to the plaintiff’s attorney. 
Defendant paid the $70 and tendered the costs, and 
set up an accord and satisfaction. 

Held, that this was, at most, a simple ‘unexecuted ac- 
cord, and not a satisfaction. Ib. 

3. Where one interested with others in a claim, with 
the authority and consent of the;others, employs an 
agent to collect the claim and to account to him there- 
for, he stands in the relation of trustee to the other 
claimants, and an action is properly brought in his 
name alone against the agent to recover the avails of 
the collection. Ib. 

NUISANCE — JURY TRIAL — NONSUIT. 

1. Action to restrain defendant from the use of his 
steam power in a marble factory in the city of New 
York. Defendant carried on his businessina building 
adjoining two buildings owned by plaintiff, his machin- 
ery was run by steam power, and its operation pro- 
duced a jarring and shaking of plaintiff's buildings to 





their injury and the annoyance of the occupants, 
Defendant had leased plaintiff’s buildings for a term 
of ten years, and during the continuance of this lease 
the alleged nuisance was erected and put into operation. 
Fourteen days after the lease expired plaintiff brought 
this action. His evidence as to the injurious effects 
to his premises was confined to the effects produced 
during the continuance of the lease. 

Held, that plaintiff was entitled to a judgment en- 
joining defendant from so conducting his business as 
thus to injure plaintiff; that plaintiff was not bound 
to take measures to abate the nuisance during the ex- 
istence of the tenancy, and his delay in commencing 
suit until the termination thereof was not laches; and 
the fact of the premises being leased in no way affects 
the competency or weight of the evidence as to the 
injuries sustained. McKeon v. See. Opinion by 
Hunt, C. 

2. Upon the cause being moved for trial before a court 
without a jury, defendant objected that the question 
was one of fact and that he was entitled to a jury 
trial. The objection was overruled. 

Held, no error, that although the case may have been 
one entitling defendant to a jury trial, yet having 
based his objection upon an untenable ground, he must 
be confined to it. Ib. 

3. Defendant moved for a nonsuit at the close of the 
testimony on the ground that he was entitled to a 
jury trial by article 1, section 2 of the State constitu- 
tion, which motion was overruled. 

Held, no error, that it was not a ground for a non- 
suit, and it was then too late to raise the objection. Ib. 


SHERIFF’S SALE — MORTGAGE FORECLOSURE. 


Plaintiff bid off at sheriff's sale on execution certain 
premises, upon which was a lien by mortgage prior to 
that of the judgment. Before the expiration of the 
time for redemption, plaintiff purchased and took an 
assignment of the mortgage and accompanying bond, 
foreclosed the mortgage and became the purchaser 
upon the sale, under the foreclosure, for a sum less 
than the amount of the bond and mortgage. He 
brought this action upon the bond to recover the resi- 
due. Held, that by the purchase at the sheriff's sale 
plaintiff acquired no title in the premises until the time 
(fifteen months) allowed for redemption had expired, 
and incurred no obligation whatever, in relation to 
the mortgage; that he had a perfect right to purchase 
and take an assignment of the bond and mortgage, and 
that such purchase did not operate as payment of the 
bond. Also, that, even if plaintiff had become the 
owner of the equity of redemption, this would at most 
only have made the land the primary fund for the pay- 
ment of the mortgage debt; and if, upon foreclosure 
and sale, the proceeds were insufficient to pay the same, 
the obligors in the bond would have been liable for the 
residue. Southworth v. Scofield, impleaded, etc. Opin- 
ion by Lott, Ch. C. 

TRUST — PRACTICE. 

1. A bequest of personal property to four trustees and 
the survivor of them, in trust to keep the same invested 
and apply the interest or income to the use of one of 
the trustees, creates a valid trust. The income in such 
case, and the manner of its application, is controlled 
and directed not by the beneficiary, but by a majority 
of the trustees; and such income, therefore, cannot 
be reached by a judgment creditor of the cestui que 
trust and appropriated to the payment of his debt, at 
least until, by the death of his co-trustee, it shall come 
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under his control. 
Opinion by Gray, C. 

2. An objection that a second complaint, made and 
served as supplemental, in pursuance of an order of 
the special term, is not iu aid of the original complaint, 
and therefore not supplemental, cannot be raised upon 
appeal from judgment. Defendant’s remedy in such 
case is by appeal from the order; by answering such 
complaint the objection is waived. Ib. 


Wetmore et al. v. Truslow et al. 


——____——— 
DIGEST OF RECENT AMERICAN DECISIONS.* 


BAILMENT. 

Lien. —One who carries property for the conven- 
ience, and at the request, of the bailee thereof, has no 
lien thereon for services as against the owner. Gilgon 
v. Gwinn, 107 Mass. 126. 

BILL OF EXCHANGE. 

Relation of drawee to payee. —H. consigned twelve 
bales of cotton to defendant, commission merchant, 
and drew a draft on them, which contained a mem- 
orandum at the foot thereof that it was drawn 
“against twelve bales of cotton,’’ procured the plain- 
tiffs to discount it, and notified the defendant of the 
consigument and the draft. The defendant refused to 
accept the draft, and informed H. by letter that he 
did so because he had not received the bill of lading 
of the cotton, but that he would accept the draft on 
receipt of the bill. Two days later he received the 
bill, and afterward plaintiff, who had seen his letter to 
H., presented the bill for acceptance, which was again 
refused. Upon a subsequent receipt of the cotton, 
the defendant sold it and credited its proceeds to H., 
who was his debtor to a large amount. 

Held, that plaintiff could not maintain an action 
against the defendant, either upon his promise to 
accept the draft, or for the proceeds of the cotton. 
Exchange Bank of St. Louis v. Rice, 107 Mass. 37. 


CHECK. 


Relation between holder and drawee.— A promise by 
the drawee to the drawer of a check, draft or bill of 
exchange to accept and pay the same does not make 
the drawee liable to an action by a holder, unless the 
latter has taken the check, draft or bill of exchange 
on the faith of such promise. Carr v. National Secur- 
ity Bank, 107 Mass. 45. 


CONSTITUTIONAL LAW. 


1. Larceny. — A statute, providing that a person who 
shall bring into the State, property which he has felo- 
niously stolen in another State shall be guilty of lar- 
ceny, and punished accordingly, is constitutional. 
People v. Williams, 24 Mich. 156. 

2. Legislative appointment of municipal officers.— The 
legislature has no power to appoint permanent officers 
whose duties are purely municipal. People ex rel. Le 
Roy v. Hurlbut et al., 24 Mich. 44. 

3. Legislative investigations: privilege of witnesses.— 
The provision in the declaration of rights, that no 
aubject shall ‘be compelled to accuse or furnish evi- 
dence against himself,” applies to investigations before 
a legislative body, and protects a person from being 
compelled to disclose the circumstances of his offense, 
the sources from which, or the means by which evi- 
dence of its commission, or his connection with it, 
may be obtained ; nor is such protection withdrawn by 





*To appear in 9th American Reports. 





any statute which fails to secure such person from 
future liability and exposure to be prejudiced in any 
criminal proceeding against him as fully and exten. 
sively as he would be secured by availing himself of 
the privilege accorded by the constitutional provision, 
Emery’s Case, 107 Mass. 172. 

DAMAGES. 

Measure of, to one unlawfully kept out of office.— One 
wrongfully kept out of an office of profit, by a claimant 
thereto, is entitled to recover as damages the whole 
official salary, without deduction for the services of 
the incumbent. People ex rel. Benoit v. Miller, % 
Mich. 458. 

EMINENT DOMAIN. 

Condemnation by State for benefit of United States.— 
The right of eminent domain in a State exists only for 
its own purposes; therefore, an act of the legislature 
of a State authorizing the condemnation, by State 
commissioners, of lands to be turned over to the 
United States for purposes of a light-house is uncon- 
stitutional and void. The People ex rel. Trombley y. 
Humphrey, Auditor-General, 28 Mich. 471. 


INSURANCE. 


1. Insurable interest: description of interestin policy. 
—L. & S., the mortgagees of certain premises, assigned 
the mortgage and indorsed the mortgage notes to plain- 
tiff, and procured the premises to be insured in their 
names as mortgagees, loss, if any, payable to plaintiff. 
Some of the notes were not paid at maturity, the others 
had not matured when loss occurred. Held, that 
L. & S. had an insurable interest, and that plaintiff 
could recover. Williams v. Roger Williams Insur- 
ance Company, 107 Mass. 377. 

2. In a policy of fire insurance, which provides that 
if the interest of the insured in the property be any 
other than the entirely unconditional and sole owner- 
ship, it must be so expressed in the policy, the interest 
of a mortgagee is sufficiently described by calling him 
“* mortgagee.’’ Ib. 

JURISDICTION. 

Patents. — A State court has jurisdiction to compel 
performance of an agreement toassign a patent. Bin- 
ney v. Annan, 107 Mass. 94. 

JURY. 

Right to poll not waived by sealed verdict.— The con- 

sent of the defendant in a criminal trial to have a 


sealed verdict returned is no waiver of his right to have 
the jury polled. Stewart v. The People, 23 Mich. 63. 


LANDLORD AND TENANT. 
Votice to quit: flowage of lands.— Defendant had 

for many years flowed plaintiff’s land by a dam, pay- 
ing an annual compensation therefor. In anaction to 
recover damages for such flowage, held, that the relation 
of landlord and tenant existed between the parties, and 
that plaintiff could not recover beyond the amount of 
the yearly compensation, without having given notice 
to quit. Morrill v. Mackman, 24 Mich. 279. 

LIMITATION OF ACTIONS. 

Computation of time.—A statute provided that 
every action on a judgment shall be brought within 
ten years next after the judgment was entered, and 
not afterward. Judgment was entered March 15, 1859, 
and an action was commenced on it March 15, 1869. 

Held, to have been commenced in time. Warrenv. 
Slade, 23 Mich. 1. 
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LORD’S DAY. 

1. Conversion. —The owner of a horse let it in the 
Lord’s day, to be driven for pleasure to a particular 
place. The hirer drove it to a different place, and in 
doing so injured it. ' 

Held, that, although the contract of hiring was illegal 
and void, the owner could maintain tort for the con- 
version of the horse. Hall v. Corcoran, 107 Mass. 251. 

2. Note made on, when valid.— A promissory note, 
pearing the date of a secular day, is valid in the hands 
of a bona fide holder for value, although, in fact, made 
and delivered on the Lord’s day, and therefore invalid 
as between the original parties. Cranson v. Goss, 107 
Mass. 439. 

3. Rescinding contract on.— A contract which could 
not be lawfully made on Sunday cannot, if lawfully 
made, be rescinded on that day. Benedict v. Bachelder 
24 Mich. 425. 

MARINE INSURANCE. 

1. Construction of policy.— A policy of marine in- 
surance on champagne wine provided that the insurer 
should not be liable for leakage, unless occasicned by 
stranding or collision. Held, that the insurers were 
exempt from liability for all leakage, ordinary or ex- 
traordinary, and from whatever cause, whether grad- 
ual or violent in its operation, except those specified. 
Cory v. Boylston Fire and Marine Insurance Company, 
107 Mass. 140. 

2. In a policy of marine insurance on champagne 
wine, valued by the case, it was provided that the in- 
surers should not be liable ‘for damage or injury to 
goods by dampness, rust, change of flavor, or by being 
spotted, discolored, musty or mouldy, unless the same 
be caused by actual contact of sea water with the arti- 
cles damaged, occasioned by sea peril.’”’ Held, that so 
far as the sea water came into actual contact with any 
case or package, the insurers were liable for any injury 
occasioned, either by such direct contact, or by any 
heat or dampness thereby generated, but not for any 
injury by dampness, or change of flavor to other pack- 
ages, no part of which came into actual contact with 
the sea water. Ib. 

8. The burden of proving a loss from a cause, and to 
an amount for which insurers are liable, is upon the 
assured. Ib. 

4. In computing a partial loss, return duties received 
by the insured from the custom-house are not to be 
deducted from the amount to which the insurers are 
to contribute. Ib. 

5. Under the suing and laboring clause in a policy of 
marine insurance, the underwriters are liable for a 
proportion of any reasonable expenses incurred in 
preserving the property from the operation of the per- 
ilsinsured against, but not for expenses of ascertain- 
ing the amount of the loss, nor for expenses of refitting 
the property for market. Ib. 


MUNICIPAL CORPORATION. 


Contract against public policy. —The plaintiff con- 
tracted with the authorities of a village to build a 
market-house, and to put it under their control for ten 
years, in consideration that they would pay over the 
rents therefor to him, appoint a person to superintend 
it, permit no other public market-house to be erected 
or used, nor certain articles specified to be sold else- 
where in the village during the said ten years. In an 
action for breach of contract, held, that the said con- 
tract was against public policy and void. Gale v. The 
Village of Kalamazoo, 23 Mich, 344. 





NEGLIGENCE. 


1. Fire communicated by reason of.—A man who 
negligently sets fire on his own land, and keeps it 
negligently, is liable for injuries done by its direct 
communication to the property of another, whether 
through the air or along the ground, and whether he 
might or might not have reasonably anticipated the 
particular manner and direction in which it was 
actually communicated. Higgins v. Dewey, 107 Mass. 
494. 

2. Mill-dam.— One who builds a dam across a stream 
is bound so to construct it that it will resist not only 
ordinary freshets, but also such extraordinary floods 
as may be reasonably anticipated. Gray v. Harris, 107 
Mass. 492. 

NEW TRIAL. 


Evidence of jurors.— On a motion for a new trial on 
the ground of bias on the part of one of the jurors, the 
evidence of jurors as to the motives and influences 
which affected their deliberations is inadmissible, 
either to impeach or to support the verdict. Buta 
juryman may testify to any facts bearing upon the 
question of the existence of any extraneous influence, 
although not as to how far that influence operated 
upon his mind. So a juryman may testify in denial or 
explanation of acts or declarations outside of the jury 
room, where evidence of such acts has been given as 
ground for a new trial. Woodward v. Leavitt, 107 
Mass. 453. 

PROMISSORY NOTE. 


1. In an action on a promissory note, payable to 
bearer, the defendant may show that the plaintiff had 
no title to the note at the time he brought the action. 


“Hovey v. Sebring, 24 Mich. 232. 


2. Consideration against public policy. —In an action 
on a promissory note, the consideration for which was 
an agreement by the payee to procure for the maker a 
substitute in case he should be ‘“ drafted so as to do 
duty in the army,” or otherwise to clear him from 
draft, and the maker was never in fact drafted; held, 
that agreement was contrary to public policy and the 
note therefore void. O’ Hare v. Carpenter, 23 Mich. 410, 


” RAILROAD. 


Master and servant: action.—The plaintiff, while 
riding on defendant’s horse-cars, upon invitation of 
the driver and as a passenger without hire, was injured, 
without fault on her part, through the negligence of 
the driver, in the course of his employment. Heid, 
that defendant was liable. Wilton v. Middlesex Rail- 
road Company, 107 Mass. 108. 


STATUTE OF FRAUDS. 


Parol agreement. —G., owner of a patent hay-fork, 
and desirous of organizing a company to deal’ therein, 
orally promised B. that if he would become one of the 
company and take shares, and give his note therefor, 
that he, G.,as soon as the company was organized, 
would find a man to take the shares and pay the notes, 
without charge or expense to B. Held, that the prom- 
ise was not within the statute of frauds. Green v. 
Brookins, 23 Mich. 48. 


> 


Judge Nelson, late of the supreme court of the 
United States, is slowly recovering from his recent se- 
vere illness. 
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LIEN ON CARGO FOR FREIGHT AND 
DEMURRAGE. 


Several important questions have arisen, within a 
short period, both in this country and the United 
States, as to a ship owner’s lien for freight and demur- 
rage, and a recent case in the common pleas, Le Blanch 
y. Wilson, 28 L. T. Rep. N. 8. 514, and a libel in admi- 
ralty, The Hyperion’s Cargo, Am. L. Rev., vol. 7, p. 
457, present some features which recall the general 
question. In Le Blanch y. Wilson, a direction of Mr. 
Justice Brett, inan action for demurrage caused by 
the detention of aship ard other expenses, that a mas- 
ter could not land his cargo and keep his lien, was con- 
sidered, and it was held that such a direction was in- 
sufficient, as the cargo might, under certain circum- 
stances, be landed without loss of lien. The question 
considered in The Hyperion’s Cargo was whether a 
ship owner, whose ship was delayed by a lack of cars to 
unload the cargo, could libel the cargo in admiralty for 
demurrage. In this case Justice Lowther reflects some- 
what harshly upon our English courts. He lays down 
as a principle, recognized by Pardessus and Valin—the 
latter says that a contrary principle would be absurd— 
that the law merchant considers that the master con- 
tracts rather with the merchandise than with the ship- 
per, and that he has his privilege for the freight even 
against the true owner of the goods though they had 
been stolen. Then the learned judge proceeds: “I 


quote this example to show that the privilege does not 
depend on any doctrine of agency, as well as to fortify 
my opinion that the merchandise is liable for whatever 


the shipper is liable for. When the common law of 
England was modified by the introduction of many 
rules from the law merchant, it had no process for en- 
forcing this reciprocal privilege of the ship and the 
goods, and had succeeded in repressing the only court 
that had the requisite modes of action; and was, there- 
fore, obliged to say that it could not recognize the 
maxim, even when embodied in express contract, as it 
usually is in English charter-parties. From the time 
of those decisions to that of Gray v. Carr, the history 
of this question in the courts of common law in Eng- 
land has been that of a struggle between shipowners 
to create liens by stipulation, especially liens for de- 
murrage, and of the courts to narrow the stipulation 
by construction. In nearly all those cases the obvious 
intent of the parties has been disregarded, and a rem- 
edy refused for a violated right. In this country the 
courts of admiralty have retained their proper juris- 
diction, and can enforce the privilege by which ever 
party their action may be evoked.”’ 

If these views were adopted by our courts, it is 
beyond doubt that they would not have to consider the 
troublesome question of the creation and preservation 
of the ship owner's lien. Cargo can be proceeded 
against in admiralty for freight, and, in the United 
States it has been frequently libeled for average con- 
tribution. A, doubt is noticed in a note to Williams 
and Bruce on Admiralty Practice (page 194), whether 
the maritime lien on cargo for freight can be enforced 
if the cargo ceases to appertain to the owner whose 
property it was at the time of the creation of the lien. 
The learned authors appear to think that it can, unless 
the cargo had been sold in market overt, a view which 
agrees with what is laid down by Pardessus and Valin. 
The judgment of Baron Clesby in Gray v. Carr, 25 L. T. 
Rep. N. 8S. 215, in our opinion shows an extreme 
regard for artificial distinction. Whatever signification 
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may be attached in the minds of merchants to the 
word “ demurrage,’’ it is, in its nature, as closely analo- 
gous to freight as any thing can be, and if an illustra. 
tion of the narrowness of our common law were re- 
quired, the following passage shows it: ‘ As regards 
the claim for lien in respect of demurrage, I do not see 
how there can be any doubt about its existing under 
the charter-party. Itappearsclear to me that whether 
the demurrage days are occupied in the loading of the 
ship or in the discharge of it, the charterer is equally 
discharged from personal liability as soon asa sufficient 
cargo is loaded, and that the claim of the owner in re- 
spect of it exists only by virtue of the lien which ig 
given by agreement.’”” We are not about to discuss 
Gray v. Carr, for undoubtedly the charter-party in 
that case was somewhat precise in its terms, but it 
may be taken to go to this extent, that if, by default of 
a charterer, the ship is delayed beyond the lay days 
contracted to be paid for, the ship owner has no lien for 
the damages sustained. He cannot proceed in admi- 
ralty where undoubtedly different principles would 
prevail, and if he brings his action he is pinned to the 
agreement. The opinion of Mr. Justice Wiles was 
evidently in favor of giving the ship owner a remedy, 
for in Meyerstein v. Barber, 15 L. T. Rep N.S. 355, he 
said: ‘‘ What would have been the state of things if the 
Acestus had arrivedin the port of London and had 
found no person ready to take delivery of the goods or 
to pay the freight? What would have been the mas- 
ter’sduty? .. According to our laws he might 
have kept the goods on board the vessel on demurrage, 
at all events a reasonable time.’’ It is quite obvious 
that this equitable principle should apply and be added 
to charter-parties unless by their terms it is expressly 
noticed and made inapplicable. It is also clear that 
the best tribunal to dispose of such questions is the 
court of admiralty, and it is tobe hoped that undera 
more enlightened jurisprudence difficulties of the 
kind referred to may be got rid of, and a maritime 
lien be held to attach for demurrage.—Law Times. 


———_¢<o—————— 


ELOQUENCE IN THE JUSTICE’S COURT. 


If the following veritable and unexaggerated report 
can be of no other use, it may serve to illustrate the 
varied experience of that class of the profession which 
is daily becoming smaller — country attorneys: 

It is the ordinary fate of forensic eloquence to be 
spent within a narrow sphere and upon a few auditors. 
The court-house can hardly be called a popular arena, 
and its finest displays of logic and oratory are heard 
by few and are soon forgotten. There is a class of this 
eloquence which, like the poet’s flowers, is often fated 
to blush unseen, because its field is circumscribed and 
few are found ready to do it justice by an adequate 
report of its gushing and inspiring passages. We refer 
more particularly to those exhibitions which are occa- 
sionally witnessed in the presence of a country justice, 
upon the trial of some issue in a quarrel between two 
neighbors, or in settling that proverbial point of diff 
culty in all questions of personal assaults, ‘“‘which struck 
first?’ To one who has been so fortunate as to have 
lived in the country, and to have ever attended a jus 
tice’s court of a Saturday afternoon, it would not be 
difficult to recall examples of this cropping out of elo- 
quence which is, occasionally, witnessed there, espe 
cially when either or both parties act as their owl 
counselors and advocates. 
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The scene of our early triumphs and defeats in a 
struggle to be a lawyer was in a retired country vil- 
lage, where the first lesson to be learned was not to 
despise a day of small things, since it was rare that a 
client disturbed the quiet seclusion of our office, and 
we only occasionally had an opportunity to try our 
hand in playing the advocate for a live client. This 
was generally before a plain, intelligent magistrate, 
who presided on such occasions with becoming dignity, 
and generally decided his causes aright, especially 
when our client happened to be the winning party. 
He rarely gave reasons for his judgments, and, as it 
was not to be supposed that one man would sue an- 
other unless he had a good cause of action, the pre- 
sumptions were generally in favor of the plaintiff, and 
the burden of proof was, therefore, properly thrown 
upon the defendant. 

Among our patrons was a humble but worthy boot 
manufacturer, who had made a contract with a work- 
man in a neighboring village, out of which grew a 
controversy which resulted in a suit at law. The 
amount claimed by our client, if we rightly recollect, 
was some $15, while the defendant insisted that he 
owed but about half that sum. 

The defendant was a man of whom we had often 
heard, but had never seen till we met him before our 
worthy magistrate by whom this formidable issue was 
to be determined. He had a fame for eloquence in all 
the neighborhood, since, though he worked during the 
week in pegging and sewing shoes, he preached uni- 
versal salvation in the broadest sense, on Sunday, as 
often as he could get a clerical engagement. His rhet- 
oric was, if possible, more startling and comprehensive 
than his theological dogmas, though his average hear- 
ers were not always able to distinguish between what 
was doctrine and the illustrations by which he en- 
forced it. 

A man of such distinguished qualities could not, of 
course, think of employing counsel, and accordingly 
managed his own cause. 

Having read our writ and put in our evidence, the 
defendant arose, and in the blandest manner possible 
addressed the justice with, ‘‘may it please your ma- 
jesty.” The magistrate supposing it was an inadver- 
tence, and being unwilling to embarrass him, took no 
notice of the supposed slip of the tongue. Pretty 
soon, however, the same expression was repeated, 
when the justice beginning to take in the humor of 
the thing, remarked that ‘‘ we had no such animals in 
this country.’”’ Then said the defendant with entire 
self-possession, ‘‘May it please your excellency.” 
“You are out there again,’’ replied the justice, when 
the defendant, taking a new start, addressed him as, 
“My dear Fellow,”’ and went on to say, immediately, 
“had I made as much money out of the plaintiff as he 
pretends I have, I should have been richer than the 
mines of Golgotha.’’ ‘‘ Never heard of them mines,”’ 
said the justice. But the defendant, in nowise dis- 
concerted, continued his address in the same style for 
half an hour, not forgetting the constitution what our 
fathers fought, bled and died for, and the Bird of 
Freedom, in connection with the quality of the work 
he had expended upon the plaintiff’s wares. The argu- 
ment seemed to be an effective one in convincing the 
magistrate, as, without waiting for a reply by the 
plaintiff’s counsel, he proceeded at once to give judg- 
ment in favor of the plaintiff for all he had claimed. 
Being one of our earliest successes in the forensic field, 





we enjoyed it with a corresponding relish till we were 
afterward told, that from that day, whenever our 
antagonist was urging his favorite and sole theological 
dogma, he was careful to modify it so far as to have 
but a small chance for either the plaintiff in that un- 
fortunate lawsuit, or the attorney who managed the 
case, or the magistrate who rendered judgment against 
him. If, however, we were instrumental in doing 
pecuniary injustice to our classical antagonist, we hope 
to have made some expiation by the tribute we have 
paid to the character of his forensic eloquence. 


OO > 


WOOD v. LEADBITTER IN NEW YORK. 


The famous case of Wood v. Leadbitter, 13 M. & W. 
838, decided that a right to come and remain for a cer- 
tain time on the land of another can be granted only 
by deed; and that a parol license to do so, though 
money be paid for it, is revocable at any time and with- 
out paying back the money. In substance, the courts 
of the United States have, as we explained on a for- 
mer occasion, followed the rule of English law. There- 
fore, it may be taken that the proprietor of a race- 
stand, theater, or the like place, may, according to the 
common law of the States, eject a visitor, subject, per- 
haps, according to the rather illogical ruling of certain 
American judges, to the loss of that right after the 
performance has commenced. We are consequently 
amused and not a little surprised to find that the legis- 
lature of the State of New York has enacted that “ no 
citizen of the State shall, by reason of race, color, or 
previous condition of servitude, be excepted or ex- 
cluded from the full and equal enjoyment of any 
accommodation, advantage, facility, or privilege fur- 
nished by licensed owners, managers, or lessees of 
theaters or other places of amusement.’’ The words 
“equal enjoyment” are used, so that it cannot be 
argued that the man of color is to stand in a better 
position before the law than the white man. How, 
then, if a manager revokes the license of a full-blooded 
African, but does not state the reason for ejectment, 
from the stalls of a theater, is the man of color to 
avail himself of the help of the statute ? The case 
would be yet more hopeless where the color of the 
party was doubtful. Our able contemporary, the 
ALBANY LAw JOURNAL, is utterly at a loss to construe 
the act, and evidently considers it a cheap bribe to win 
the sympathies of the dark race. — Law Journal. 


——_++—__—_ 


THE FOLLOWING CONFESSION of judicial bewilderment 
concludes the opinion in Manice v. Manice, 1 Lans. 
380: “I think it right to say in conclusion, that this 
will was evidently drawn by an intelligent lawyer, who 
had read the Revised Statutes and knew the mean- 
ing of words, for a persistent client, who was deter- 
mined to have his own way by paying for it; and 
though the examination of the questions relating to 
the sixteenth clause of the will has cost me some labor, 
yet I have the charity to wish, if the lawyer who penned 
and worded the sixteenth clause of this will should 
ever pen or word another like it, that it may never be 
his judicial duty to say whether it, or any part of it, is 
valid under or by the Revised Statutes.” It is difficult 
to adjust the compliments in that sentence, and, from 
the revisors down, whoever should attempt to pluck 
his own would be scratched in the process. 
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NOTES. 

The Session Laws of New York for 1873 have been 
issued this year nearly two months earlier than in 
many preceding years. This is due to the promptness 
of the Secretary of State in preparing the acts for pub- 
lication and to the energy and enterprise of Messrs. 
Weed, Parsons & Co., the printers. A notable feature 
of the laws for this year is, that instead of the large 
type and small page, and the two volumes of other 
years, we have a large page, and small, though clear 
type, both uniform with Edmonds’ Statutes at Large, 
and, as a result, one volume only. It is sometimes 
well to “‘make the most of a thing,’ but the Session 
Laws are not of these ‘things,”’ and will be found 
much more convenient and desirable in the compact, 
handsome volume of this year than in the sprawling 
volumes of the past. 


The Chicago Legal News says that “‘ Miss Susan B. 
Anthony refuses to pay a dollar of the fine or cost 
inflicted upon her by Judge Hunt, and is waiting im- 
patiently to see what the people of the United States 
will do with her.””’ Miss Susan has been waiting im- 
patiently for that these many years, but “the people 
of the United States’ don’t seem to mind it mucn. 


The “General Laws of the State of New York,” for 
1873, were published by Weed, Parsons & Co., in a 
small, shapely volume some two weeks ago. This is 
the third year that this firm has published the General 
Laws ina uniform series. For ali practical purposes 
this edition of the laws is as useful to the lawyer as 
the larger and more expensive ‘‘ Session Laws.’’ Noth- 
ing is omitted save the purely local laws, which, by 
the general practitioner, are not often needed. 


———_@ 


FOREIGN NOTES 


Capital punishment has been abolished in Khiva.— 
A decree has been promulgated at Rio de Janeiro, 
declaring protestant marriages indissoluble, unless 
declared otherwise by competent legal tribunals. —— 
The International Patent Rights Congress is in session 
at Vienna. One of its first acts was to resolve that the 
common protection of inventors should be guarantied 
by the laws of all civilized countries. ——-The Jesuits 
who were ordered to leave Mexico, having appealed to 
the courts against the decree of expulsion, the chief 
justice of the supreme court has pronounced a decision 
in their favor, granting them the protection by the 
laws. ——In England, at a recent examination of 
candidates for admission to the roll of attorneys and 
solicitors of the superior courts at Trinity Term, 1873, 
228 candidates were examined, 199 of whom passed, 
and 29 were postponed. —— The death of Lord West- 
bury has caused an interruption to the proceedings of 
the European Society Arbitration. —— The Queen has 
appointed Henry Cadogan Rothery, Esq., Registrar of 
the High Court of Admiralty, agent of Great Britain 
for the settlement of the fisheries question between 
the Canadian Government and the United States. —— 
A London telegram, in announcing the changes in the 
British Ministry, says: ‘‘It is probable that Sir John 
Duke Coleridge will be appointed Master of the Rolls; 
Sir George Jessel, Attorney-General, and Mr. Henry 
James, Solicitor-General.’’—— It is the intention of the 
English Government to revise the whole system of the 
Trish constabulary, to reduce the force, and to impose 





some portion of the expense upon the Irish counties, 
—— The ex-chancellors of England now living number 
four, and are: Lord St. Leonards, who is in the %q 
year of his age; Lord Chelmsford, in his 80th year, 
Lord Hatherly, in his 72d year, and Lord Cairns in hig 
54th year. Owing to deafness, with which Baroy 
Martin has been recently afflicted, his retirement from 
the bench is rendered probable. 


_——_.—____—. 


LEGAL NEWS. 

A report is in circulation to the effect that Mr. Jus. 
tice Swayne is to be appointed chief justice of the 
United States. Doubtful. 

The new judge of the supreme court of Alabama— 
Hon. Robert C. Bickell—was in early life a type- 
setter. 


The following appointments are announced: Le Roy 
Brown, United States marshal for the southern district 
of Massachusetts; John B. Stickney, United States 
attorney for the northern district of Florida, vice 
Knight, resigned. 

The liberal republicans of Ohio have nominated Sera- 
phine Meyer, of Stark county, for attorney-general, 
and D. B. Ewing, of Fairfield, and D. W. Lovden, of 
Brown county, for judges of the supreme court of that 
State. 

The Honolulu Gazette of June 14th, says: Mr. William 
P. Ragsdale, who has been living for three years at Hilo, 
practicing law, has become a confirmed leper, and was 
conveyed to Molokai the last trip of the steamer. Dur- 
ing the first ten days of June the disease developed very 
rapidly in him, and he has become one of the saddest 
cases now in the hospital. As soon as he found that the 
disease was rapidly developing he acted with noble 
courage, made up his mind to separate himself from 
his family,and remove to Molokai. 

On Saturday last Mr. Snow, territorial attorney-gen- 
eral of Utah, moved before Judge Emerson for an 
order of the court for the September term. Judge 
Emerson asked United States Attorney Cary if he 
wished to have the grand jury. The latter replied that 
as a territorial court had already intimated that no 
jury could be legally impaneled under existing laws 
he did not wish to gothrough the farce of a criminal 
examination or trial to have it set aside immediately 
thereafter. The court then held that as a territorial 
legislature had taken the subject from the court and 
given it to the clerk, he had nothing to do with it. 


—————_——___—_ 


AN ACTION was commenced for fraud in the sale of 
a store and lot upon which the same is located. De- 
fendant set up by way of counter-claim fraud on 
plaintiff’s part in the sale of a farm, which defendant 
took of plaintiff for the store. Plaintiff demurred 
that it was not a defense or counter-claim. The 
Judge, a bright and facetious one in western New 
York, decided the case in ‘“‘ manner following:” 


“The action’s this: two jockies by mere lying 
Swap horses, and each rascal cheats his brother; 
One sues for fraud, but number two replying 
By counter-claim makes answer ‘ your another.’ 
"Tis dog eat dog. Great judges differ trying 
Whether one suit or two shall end the bother; 
The knaves cut one another’s throats. Decreed, 
One funeral’s all that both the corpses need.” 
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BELLIGERENT AND SOVEREIGN RIGHTS IN 
RELATION TO NEUTRALS.* 


Every independent State is entitled to the exclusive 
power of legislation and jurisdiction, in respect to the 
personal rights and civil status and condition of its 
citizens, and in respect to all real and personal prop- 
erty situated within its territory. It has, also, an 
equal right with others to the sovereignty of the ocean 
which is the common property of all, in order that it 
may secure its uninterrupted use for every purpose 
for which it may be properly made subservient. Its 
vessels at sea have, or ought to have, the same terri- 
torial immunity which they would possess within the 
limits of the State. 

Under any circumstances, therefore, to allow any 
two communities, by placing themselves in hostile 
array to one another, to affect the independent action 
of other countries, in a domain common to all, by 
creating for all other nations new duties and obliga- 
tions, arresting the commerce and deranging the 
industry of the whole world, is repugnant to natural 
right. All the pretense which a belligerent can have 
to interfere with the unrestricted use of the ocean by 
neutrals, arises from considerations of self-defense, or 
from the right to prevent acts, which, in their result, 
may tend to the benefit of the enemy. On every 
consideration, therefore, of natural right, if the usage 
of nations does permit concessions to belligerents 
from neutrals, they should be restricted to what is 
fairly required, in order to prevent any interference 
by third parties, in influencing the decision of the 
controversy. A recent English writer observes: “The 
right of the belligerent imposes a duty upon the neu- 
tral; but the right of the neutral to trade with foreign 
countries imposes a corresponding duty upon the bel- 
ligerent, to be so careful and observant of the law, 
that he injure not the commerce of the neutral beyond 
the limit of the positive or conventional law.” (H. 
B. Deane, the Law of Blockade, p. 2.) 

The great revolution in favor of neutral rights was 
effected at the commencement of the Crimean war, 
when the obnoxious pretensions of England were 
abandoned as the consideration for additional conces- 
sions by France in favor of neutral commerce, It is 
quite evident that, had they, as co-belligerents, each 
maintained its own peculiar principles of maritime 
law, neutral commerce must have ceased altogether. 
Neutral property, which England would not have con- 
demned for being found in an enemy’s vessel, would 
have been good prize to the French cruisers; while 





*From the argument of Mr. William Beach Lawrence 
before the mixed commission of British and American 
claims, in the case of “ The Circassian.” 


the neutral ship 








, whose flag was a protection against 
France, would have been subject to search by English 
officers for enemy’s property, the mere suspicion of 
having which on board might have induced the send- 
ing of her into an English port, and thus breaking up 
a voyage, for which any allowance that might have 
been made either for freight or damages would have 
been, as it always is in such cases, a very inadequate 
compensation. 

The respective powers, also, announced that it was 
not their intention to issue letters of marque during 
the war. Other relaxations were introduced by all 
the belligerents, the effect of which, with the excep- 
tion of preventing a direct intercourse with the 
enemy’s vessels to one another’s ports, was that the 
war scarcely interrupted commerce, such as it had 
existed in peace. 

The rules established by mutual arrangement at the 
commencement of the war were embodied in the 
“Declaration” of Paris of 16th of April, 1856, in 
which, besides declaring enemy’s property free on 
board of neutral vessels, and neutral property on 
board of enemy’s vessels, with the exception, in both 
cases, of contraband, which it unfortunately did not 
define, provided that a blockade, in order to be bind- 
ing, must be effective; that is to say, maintained by a 
force sufficient really to prevent access to the coast of 
the enemy. And it announced privateering to be 
abolished. These rules have since been generally 
adopted in Europe, if not extended in their operation. 
In the late war between Germany and France, the 
former applied the principle of immunity of private 
property on the ocean to its entire exemption seizure, 
without regard to reciprocity, while France adhered 
to the Declaration of Paris of 1856. 

The United States, who had previously adopted, in 
various treaties, the other principles of the Declara- 
tion of Paris, in declining to accede to the privateer- 
ing clause, proposed to go beyond it, and accord- 
immunity in all cases to private property at sea, and 
they likewise subsequently insisted on the abrogation 
of all commercial blockades. 

“While, in the early part of the present century,” 
says an eminent American jurist, whom we shall 
hereafter name, “the political department of the 
American government was engaged in steadily com- 
batting the overstrained constructions of the laws of 
maritime war, set up by the courts and publicists of 
England, it is remarkable that not a few of the most 
exceptionable of those constructions were at the same 
time being transported one by one into our own 
jurisprudence by the judicial department of our gov- 
ernment, with a prevailing tendency to exaggerate 
the rights of prize in the interest of captors, that is, 
of maritime depredation.” 

For the decisions, as we shall have occasion to see, 
rendered during the war of secession, the courts not 
only applied the most rigorous rules of Sir William 
Scott during the wars of the French revolution, 
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in the privy council, during the Crimean war, but the 
executive and legislative departments of the govern- 
ment attempted, not merely against the insurgents, 
but against neutral powers, to blend the rights both 
of belligerency and sovereignty, clafming to be con- 
sidered belligerents themselves, while they maintained 
that the seceding States should be treated, not as 
belligerents, but as rebels who could claim no rights 
of war, and whose ports, in possession of the insur- 
gents, could be closed, even against foreign trade, by 
the statutes of Congress. 

It is no small aggravation of the injuries to which 
belligerent pretensions subject third parties, that the 
belligerents furthermore possess the exclusive power 
of deciding in their own tribunals, on the infraction 
of the rules established in derogation of neutral rights, 
courts of admiralty, either permanent or appointed 
during hostilities, exist in all maritime States. Indeed, 
there is generally in treaties an article to the effect 
that “in all cases the established courts for prize 
causes in the country to which the prizes may be con- 
ducted shall alone take cognizance of them.” These 
tribunals are anomalies in jurisprudence. Deriving 
their authority from one nation, they pass irrevocably 
on the title to the property belonging to the citizens 
or subjects of another. While they depend entirely 
on the sovereign of the belligerent, they pronounce 


on the rights of neutrals, who have no other appeal 
from the admiralty courts in the last resort, than to 
the justice of the sovereign of the captor, through 
the diplomatic interposition of their own government. 
Reversing, also, the ordinary rules of law, the onus 
is placed on the neutral to prove his exemption from 


capture. 

Itis the belligerent who adjudicates in his prize 
court, whether the neutral has violated the law of 
nations and at his discretion confiscates the property 
of the citizen of a foreign State. The same court, 
also, possesses the power of relieving the captor, even 
in case of illegal arrest, from all responsibility, on the 
ground of what is called, in such cases, “ probable 
cause.” 

It is true that Lord Stowell claimed that with him, 
in pronouncing judgment, the law had no locality ; and 
this was said in the celebrated case of the Swedish 
convoy, where the claims of belligerency were exer- 
cised to an extent which, however asserted in theory, 
had never before been practically applied; even the 
presence of a national ship of war and the pledged 
honor of the royal commander not being accepted as 
a substitute for the visitation and search of merchant 
vessels. According to Lord Stowell, it is the duty of 
the person sitting in the English court of admiralty, 
to determine the question exactly as he would deter- 
mine the same question if sitting at Stockholm; to 
assert no pretensions on the part of Great Britain 
which he would not allow to Sweden under the same 
circumstances; yet this illustrious judge has recog- 





nized the influence of the instructions of his govern. 
ment, even over tribunals professedly acting as the 
exponent of the law of nations. 

In England, even, where the judicial forms are 
more adhered to than on the continent of Europe, 
the sovereign always has a right to interpose effect- 
ively in prize cases in any part of the proceedings, 
and to arrest them before condemnation. In France, 
the most enlightened of her legislators advocated 
making all such questions matters of administration, 
It is true that in the constitutional powers of the 
supreme court of the United States, there is supposed 
to be a greater guaranty for neutrals than in ordinary 
prize courts; yet it is competent to the executive gov- 
ernment to make, without, however, having any con- 
stitutional power to control the result, “suggestions” 
for the disposition of cases before it in which inter- 
national considerations may be involved. 

So sensible were the founders of the American 
institutions of the influence of prejudice in local tri- 
bunals, that they deemed it necessary to provide that 
where citizens of another State were sued by a citizen 
of the State where the court was established, he might 
remove the cause to a federal tribunal; and recent 
legislation has afforded additional facilities for carry- 
ing out the objects of the constitution. As regards 
subjects of foreign nations and our own citizens, the 
constitution in ordinary cases has gone as far as seems 
practicable, to insure impartiality, by giving the for- 
eigner the benefit of the national tribunals; but this 
board cannot but be sensible that the relations of the 
claimants to the original defendants in our prize 
courts, regarding especially the peculiar nature of the 
recent contest, entitle them here to the benefit of any 
doubts which may affect the validity of prior decis- 
ions on their cases, while the superior opportunities 
enjoyed by the captors, of establishing their claims in 
the tribunals of their own country, should exclude 
any further presumptions in their behalf to the preju- 
dice of their victims. If the onus be on the neutral 
in the prize courts, it should not be so in a tribunal 
created for the very purpose of correcting its errors. 

It is not until after the neutral has had recourse to all 
the remedies professed to be open to him in the courts 
of the belligerent that his government is justified in 
making his case matter for diplomatic representation. 
In such event refusal to entertain the complaint and 
to afford redress would authorize a neutral govern- 
ment to resort to reprisals, a remedy which seldom 
fails to result in war. To this extremity, however, 
it would not be justifiable to proceed till all means of 
amicable arrangement had been exhausted. A mode 
adopted, especially in recent times, of adjusting such 
difficulties, has been the arbitrament of a foreign sov- 
ereign, or of commissioners named by the respective 
parties, with whom it sometimes united sn eminent 
jurist of another country, chosen by mutual consent or 
on a nomination of a friendly State. The history of 
the United States affords examples of both the modes 
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indicated. To induce the general adoption of the 
system, as a substitute for war, it is evident that the 
fullest confidence should be entertained in the intelli- 
gence and impartiality of the referees, and in that 
their judgments should be rendered wholly independ- 
ently of the decisions of the prize courts, which 
ought to have no further influence with either the sov- 
ereign or the tribunal of arbitration than their own 
intrinsic merits may demand. 

——__—~-~<-e—__—_— 


SOME BAR STORIES, NEW AND OLD. 

Mr. Foss may be fairly termed the Plutarch of the 
English judges. His “ Biographia Juridica ” contains, 
in the nine volumes, a full biographical sketch of each 
judicial personage from William the Conqueror to 
the present time. We hope the day is not distant 
when some legal Parton shall gather up the scattered 
histories of the great lawyers and judges of this 
country, and weave a “ Biographia Juridica” as com- 
plete and interesting as that of Foss. 

From the latter work and the Biographical Dic- 
tionary of the same author, our excellent English 
contemporary — the Law Magazine and Review — has 
gathered some anecdotes of the judges, some of which 
are not new to our readers, but all of which will 
make appropriate reading for these vacation days, and 
so we appropriate it. 

Among the many details of the characteristics of 
the bench is here and there a good joke, which the 
proceedings of the court often occasioned. Baron 
Alderson, a great favorite with juries, and in his rea- 
soning deep, solid, and acute, had a great taste for 
witticism. Once a counsel on applying for a nolle 
prosequi pronounced the penultimate syllable long. 
“Stop, sir,” said the baron; “consider that this is the 
last day of the term, and don’t make things unneces- 
sarily long.” At an assize town a juryman said to 
the clerk who was administering the oath to him, 
“Speak up, I cannot hear what yousay.” The baron 
asked him if he was deaf, and on the juryman answer- 
ing, “ Yes, with one ear,” he replied, ‘ Well, then, 
you may leave the box, for it is necessary that a jury- 
man should hear both sides.” 

Justice Hayes, one of the three additional judges 
made on the passing of the act remitting the trial of 
election petitions to the judges, joined with an amiable 
disposition a rare power of amusing his companions 
at the bar. His judicial career was lamentably short, 
dying almost in the exercise of his judicial duties in 
fifteen months. It is said of him—“ He was, in 
fact, aman of ‘infinite jest,’ and if there had been an 
album kept in Westminster Hall, to recall the witti- 
cisms of the bar, many would have been the pages 
devoted to his witty pleasantries and whimsical 
pieces.” 

Justice Powell, Jr., was a profound lawyer, and 
much respected in private life. Dean Swift repre- 
sented him — 





“ As the merriest old gentleman he ever saw, speak- 
ing pleasant things and chuckling till he cried again. 
When Jane Wenham was tried for witchcraft, before 
him, and charged with being able to fly, he asked her 
whether she could fly, and on her answering in the 
affirmative he said, ‘Well, then, you may; there is no 
law against flying.’ The poor woman was saved 
from the effects of her own faith, and received the 
Queen’s pardon.” 

Going back above a century and a half, many sto- 
ries are told of the quaint sayings of the administra- 
tors of the law, among which may be mentioned an 
anecdote of Baron Powys, who retired from the 
bench at the age of seventy-eight, in 1726. The 
biographer says : — 

“With moderate intellectual powers, he filled his 
office with average credit, but was commonly laughed 
at by the bar for commencing his judgments with ‘I 
humbly conceive,’ and enforcing his arguments with 
‘look, do you see.’ He is the reputed victim of 
Phillip Yorke’s badinage who, dining with the judge, 
and being pressed to name the subject of the work 
which he had jokingly said he was about to publish, 
stated that it was a poetical version of Coke upon 
Littleton. As nothing would satisfy Sir Littleton 
(the baron) but a specimen of the composition, Yorke 
gravely recited, — 

“ He that holdeth his lands in fee 
Need neither to shake nor to shiver, 
I humbly conceive ; for look, do you see, 
They are his and his heirs for ever.” 

We might here have introduced the judgment of 
Sir John Pratt about the woman and her settlement, 
reported and preserved in a catch with which our 
readers are familiar. 

Of Sir Thomas Richardson, who was appointed 
chief justice of the common pleas in 1626, it is said 
that while attending at the Assizes at Salisbury, a 
prisoner, whom he had condemned to death for some 
felony, threw a brickbat at his head ; but, stooping at 
the time, it only knocked off his hat. On his friends 
congratulating him on his escape he said, “ You see, 
now, if I had been an upright judge I had been slain.” 
The additional punishment upon this offender is thus 
curiously recorded by Chief Justice Treby, in the 
margin of Dyer’s Reports (p. 188, b): “ Richardson, 
C. J. de C. B. as Assizes at Salisbury in Summer 1631, 
fuit assault per Prisoner la condemne pur Felony ; — 
que puis son condemnation ject un Brickbat ale dit 
Justice, que narrowly mist. Et pur ceo immediately 
fuit Indictment drawn pur Noy envers le Prisoner, et 
son dexter manus ampute et fixe al Gibbet, sur que 
luy mesme immediatement hange in presence de 
Court.” 

Justice Shelly, in the sixteenth century, seems to 
have been somewhat of a humorist on the bench. 
In acase which he thought overlabored beyond its 
merits he compared it to a Banbury cheese, which is 
worth little in substance when the parings are cut off; 











116 THE ALBANY LAW JOURNAL.. 








for so this case, said he, “is brief, if the superfluous 
trifling which is on the pleadings be taken away.” 

Chief Justice Tindal greatly enjoyed a joke. It is 
related that : — 

“ One of the learned serjeants coming too late for 
dinner at Serjeants’ Inn Hall found no place left for 
him. While waiting for a seat, ‘How now,’ said the 
chief justice, ‘what's the matter, brother? You look 
like an outstanding term that’s unsatisfied.’ Of 
another serjeant he was asked whether he thought 
him a sound lawyer. ‘ Well, sir,’ said he, ‘you raise 
a doubtful point, whether roaring is unsoundness.’ 
When another stormy leader was addressing a jury 
in the civil court at Buckingham, he spoke so loud 
that the chief justice, who was delivering his charge 
in the criminal court, inquired what that noise was. 
On being informed that Serjeant Was opening a 
case, ‘very well,’ said he, ‘since Brother is 
opening, I must shut up,’ and immediately ordered the 
doors between the two courts to be closed. The fol- 
lowing, though not strictly professional, will perhaps 
be deemed quite as good. When Lady Rolle, on her 
husband’s death, refused to let the hounds go out, a 
learned serjeant asked the chief justice whether there 
would be any harm if they were allowed to do so 
with a piece of crape round their necks. ‘I can 
hardly think,’ said Sir Nicholas, ‘that even the crape 
is necessary; it ought surely to have been sufficient 
that they were in full cry.” 

In days of yore dissipation was carried on to an 
alarming extent among the upper classes, and many 
of the highest luminaries at the bar and on the bench 
were votaries to the prevailing vice. The last four 
of the chief justices of the king’s bench in the reign 
of Charles II, Scroggs, Pemberton, Francis and Jef- 
freys may be cited as remarkable proofs of the general 
profligacy of the period. The bishop of Salisbury, 
author of the “ History of the Reformation,” seeing 
his son, afterward a justice of the common pleas, 
who was then leading a dissolute life, uncommonly 
grave, asked him the subject of his thoughts. “A 
greater work,” replied he, “than your lordship’s ‘ His- 
tory of the Reformation,’” ‘What is that, Tom?” 
“My own reformation, my lord.” The bishop 
expressed his pleasure, but at the same time his despair 
of it. 

Lord Henley, afterward Lord Chancellor, was 
another jovial and hilarious young man when at the 
bar. It is said of him that, having to apologize to a 
Quaker at Bristol for some indecent liberties taken in 
cross-examination of him at a trial, when he became 
chancellor, he engaged him to pay the freight of some 
wine consigned to him, and afterward invited him 
to dine at his table, where he good-humoredly 
related to the company the particulars of their early 
fracas. 

Among the anecdotes that have reference to the 
early follies of Chief Justice Mott is the following, 
which shows that he did not hesitate to acknowledge 
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them when the confession would serve the ends of 
justice : — 

“Ina trial of an old woman for witchcraft, the 
witness against her declared that she used a ‘spell,’ 
‘Let me see it,’ said the judge. A scrap of parch- 
ment being handed up to him, he asked the old 
woman how she came by it, and on her answering, 
‘A young gentleman, my lord, gave it to me to cure my 
daughter's ague,’ inquired whether it cured her. ‘Oh! 
yes, my lord, and many others,’ replied the old woman, 
He then turned to the jury and said: ‘Gentlemen, 
when I was young and thoughtless, and out of money, 
I and some companions as unthinking as myself, 
went to this woman’s house, then a public one, and, 
having no money to pay our reckoning, I hit upon a 
stratagem to get off scot-free. Seeing her daughter 
ill of an agueI pretended I had a spell to cure her. I 
wrote the classic lines you see, and gave it to lier, so 
that if any is punishable it is I, and not the poor 
woman.’ She was of course acquitted, and did not 
fail to receive from the judge a compensation for the 
trouble he had caused her. In none of the trials 
before him for this supposed crime was a conviction 
obtained, and prosecutions for it from this time fell 
into discredit, which was increased by his putting 
into the pillory one Hathaway, convicted of pretend- 
ing to be bewitched by a poor woman whom he had 
indicted for the crime. Of the idle companions of 
his youthful frolics there is a melancholy tradition 
that it was his fate to have one of them tried before 
him and convicted of felony. The prisoner was after- 
ward visited by him in jail, and to his inquiry after 
their college intimates, answered, ‘Ah! my lord, 
they are all hanged but myself and your lordship.’” 

A circumstance, not unlike the foregoing, occurred 
not many years ago at a trial before Chief Justice 
Jervis, whose social character and judicial powers 
were of the highest order, and who possessed a sur- 
prising memory in summing up the details of evi- 
dence. 

“ A young man of large property had been fleeced 
by agang of blacklegs on the turf and at cards... . 
A private note-book with initials for names, and 
complicated gambling accounts, was found on one of 
No one seemed to be able to make 
head or tail of it. The chief justice looked it over 
and explained it all to the jury, Then there wasa 
pack of cards which had been pronounced by the 
London detectives to be a perfectly fair pack. They 
were examined in court, every one thought them to 
beso. They were handed to the judge. 

When the charge began he went over all the circum- 
stances till he got to the objects found upon the priso- 
ners. ‘Gentlemen,’ said he, ‘I will engage to tell 
you, without looking at the faces, the name of every 
card upon this pack.’ A strong exclamation of sur- 
prise went through the court. The prisoners looked 
aghast. He then pointed out that on the backs, 
which were figured with wreaths of flowers in dotted 
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lines all over, there was a small flower, the number 
and arrangement of the dots on which designated 
each card.’” 

Sir John Trevor, master of the rolls, it is said by 
Roger North: 

“‘ Was bred a sort of clerk in the chambers of old 
Arthur Trevor, an eminent and worthy professor of 
the law in the Inner Temple. ‘A gentleman,’ he 
adds, ‘that observed a strange-looking boy in his 
clerk’s seat (for mo person ever had a worse sort of 
squint than he had), asked who that gentleman was: 
‘A kinsman of mine,’ said Arthur Trevor, ‘that I have 
allowed to sit here to learn the knavish part of the 
law.’ That he was bettered by the instructions may 
be doubted; but that he became an able proficient 
there is evidence in the reputation he gained of being 
the best judge in all gambling transaction, of the 
tricks and intricacies of which he had personal expe- 
rience.” 

A ludicrous story is told of Chief Justice Pratt. 
While on a visit to the Lord Dacre, in Essex, accom- 
panied in a walk by a gentleman notorious for his 
absence of mind, he came to the parish stocks. 

“Having a wish to know the nature of the pun- 
ishment, the chief justice begged his companion to 
open them so that he might try. This being done, 
his friend sauntered on and totally forgot him. The 
imprisoned chief tried in vain to release himself, and 
on asking a peasant who was passing by to let him 
out, was laughed at and told he ‘wasn’t set there for 
nothing.’ He was soon set at liberty by the servants 
of his host. Afterward, on the trial of an action for 
false imprisonment against a magistrate, by some fel- 
low whom he had set in the stocks, on the counsel 
for the defendant ridiculing the charge and declaring 
that it was no punishment at all, his lordship leaned 
over and whispered, ‘Brother, were you ever in the 
stocks?’ The counsel indignantly replied, ‘ Never, 
my lord.’ ‘Then I have been,’ said the chief jus- 
tice, ‘and I can assure you it is not the trifle you 
represent it.’” 

Of the private character, social status, and legal 
and public reputation of the many learned individuals 
referred to, the volume abounds in description. Pain- 
ful as some of the cases which have attracted notice 
of late, there were, among the ranks of the bar in 
days gone by, struggles equally formidable, and, no 
doubt, great learning was obscured and buried for 
want of opportunity of bringing out. The tide of 
fortune had not been taken at the ebb. Persevering 
industry appears to have been the order of the day 
among our forefathers. At the latter end of the eigh- 
teenth century and the beginning of the present, de- 
bating societies were thought more of, and many of 
our greatest judges owed their success in the profes- 
sion in no small measure to the experience and repu- 
tation they gained in discussing questions of law in 
these places. Lord Kenyon, during his years of pu- 
pilage, occupied every instant of his time in study. 





“He lived in a small set of chambers in Brick- 
court in the Temple, and was constant in his attend- 
ance in Westminster Hall, where he began taking 
notes of the cases he heard there so early as 1753. 
The small means which his father could allow him 
obliged him to live with the greatest economy, by 
which he contracted a habit of parsimony which 
stuck to him to the last day of his life; and he was 
proud even in his prosperity of pointing out the eat- 
ing-house near Chancery Lane in which he and Dun- 
ning and Horne Tooke used to dine together at a cost 
of 74d a head.” - 

An anecdote is told of the late Sir Frederick Pol- 
lock, when a pupil of St. Paul’s school under Dr. 
Roberts: 

“Fancying that he was wasting his time there as 
he intended to go to the bar, he intimated to the 
head-master that he should not stay; and that the 
doctor, who was desirous of keeping so promising a 
lad, thereupon became so cross and disagreeable that 
one day the youth wrote him a note saying he should 
notreturn. The doctor, ignorant of the cordial terms 
on which the father and son lived together, sent the 
note to the father, who called on him to express his 
regret at his son’s determination, adding that he had 
advised him not to send the note. Upon which the 
doctor broke out, ‘Ah! sir, you’ll live to see that boy 
hanged.’ The doctor, on meeting Mrs, Pollock some 
years after his pupil had obtained university honors 
and professional success, congratulated her on her 
son’s good fortune, adding, quite unconscious of the 
humorous contrast, ‘Ah! madam, I always said he’d 
fill an elevated situation.’ ” 

Francis North (Lord Guilford), whose uncle was 
treasurer of the Inn at which he was called, swept 
the admission fee into the new student's hat, saying, 
“Let this be a beginning of your gathering money 
here.” But in order to make ends meet he had to 
relinquish the acquaintance of many of his fellows, 
whose habits were too extravagant for him, and took 
for relaxation his violin and practiced music, of which 
he was passionately fond. 

Chief Justice Saunders commenced his career in 
the deepest poverty, his associates being of the low- 
est class. Having learned to write he qualified for an 
attorney's clerk, and afterward read for the bar. 

Great and learned lawyers have existed in all ages, 
and we owe the basis of some of the greatest mod- 
ern legal text-books to the learning of our ancestors. 
Speaking of Littleton our biographer says: 

“ His name is still sacred in Westminster Hall, and 
his celebrated work, ‘ Zhe Treatise on Tenures,’ which 
Coke describes as ‘the most perfect and absolute 
work that ever was written in any human science,’ 
and for which Camden asserts that ‘the students of 
the Common Law are no less beholden than the civil- 
ians are to Justinian’s Institutes,’ will ever prevent 
its being forgotten. The treatise itself is, however, 
now seldom read without the valuable commentary 
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of Sir Edward Coke, a production which, as no one 
would dare to enter the legal arena without fully di- 
gesting, has been illustrated successively by the emi- 
nent names of Hale, Nottingham, Hargrave and But- 
ler.” 

Sir John Maynard, of whom much has been said, 
for and against, used to call the law “ars bablativa,” 
and — 

“ Delighted so much in his profession that he always 
carried one of the year-books in his coach for his 
diversion, saying that it was as good to him as a 
comedy. His passion for law ruled him to such a 
degree that he left a will purposely worded so as to 
cause litigation, in order that sundry questions, which 
had been ‘moot points’ in his life-time, might be 
settled for the benefit of posterity. Judge Jeffreys is 
said to have availed himself of the serjeant’s legal 
knowledge; but one day, when Maynard was arguing 
against judicial dictum, the coarse judge told him that 
‘he had grown so old as to forget his law.’ ‘Tis true, 
Sir George,’ he retorted, ‘I have forgotten more law 
than ever you knew.’” 

Lord Thurlow used to say that Lord Mansfield was— 

“A surprising man; ninety-nine times out of a 
hundred he was right in his opinions and decisions ; 
and when once in a hundred times he was wrong, 
ninety-nine men out of a hundred would not discover 
it. He was a wonderful man.” 

The law’s delays were much more general in former 
times than at the present day, and little effort was 
made to fetch up arrears. During the chancellorship 
of Lord Eldon the business of the court of chancery 
progressed but slowly, notwithstanding that on the 
one hand the proverbial dilatoriness, hesitation, and 
dubitation, displayed by his lordship in his decisions 
was more than counterbalanced by the expeditious- 
ness of his colleague, Vice-Chancellor Sir John Leach, 
who was notorious for the swiftness with which he 
disposed of the business which came before him. A 
line might well have been drawn between the two 
extremes. The rapid disposal of cases by the latter, 
owing to his extraordinary confidence in himself, led 
to much inconvenience, and unnecessary and harrass- 
ing litigation. 

“He relied so little upon authorities, and listened 
so indifferently to any arguments that conflicted with 
his own opinion, sometimes not even condescending 
to give any reasons for his judgments, that his decis- 
ions were frequently appealed against, and not unfre- 
quently overturned. In comparing his summary 
judgments with Lord Eidon’s proverbial delays, the 
chancellor’s court was designated the court of Oyer 
sans terminer, and Sir Jolin’s that of Zerminer sans 


oyer.” 

On the otner hand Lord Eldon justified himself in 
his delays by his over-anxiety to do strict justice to 
the litigants, and acted on the principle that extreme 
eare was necessary to come to a right decision, inas- 
much as it prevented not only the annoyance and 





expense of appeal but also future litigation in the 
same class of subjects. His judgments are certainly 
not only treated with the greatest respect, but 
regarded as of the highest authority, while those of 
his colleagues were often reversed on appeal or over- 
ruled. The following epigram wittily gives the con- 


trast: — 
“In Equity’s high court there are 
Two sad extremes, ’tis clear ; 
Excessive slowness strikes us there, 
Excessive quickness here. 


Their source, ’twixt good and evil, brings 
A difficulty nice ; 

The first from Eldon’s virtue springs, 
The latter from his Vice.” 


[Zo be Continued.] 
— 


CURRENT TOPICS. 

The passage of the Supreme Court of Judicature 
act will effect one of the most important changes of 
the century in English jurisprudence. The existing 
courts are consolidated and reorganized into one great 
court —to be known as the Supreme Court of Judi- 
cature. This court is to consist of two permanent 
divisions—the “High Court of Justice,” and the 
“Court of Appeal.” The “High Court of Justice ” 
will be composed of the judges of the existing courts, 
and will be subdivided into four parts. The Court of 
Appeal will be composed of the Lord Chancellor, the 
Lord Chief Justice of England, the Master of the 
Rolls, the Lord Chief Justice of the Common Pleas, 
the Lord Chief Baron of the Exchequer, the Lord 
Justices of Appeal in Chancery, the existing salaried 
Judges of the Privy Council, and three other judges 
to be appointed. The act prescribes in outline the 
practice and procedure to be followed in these courts 
and which is in all its essential features similar to that 
in existence in this State under the Code, including 
the concurrent administration of law and equity. 


It is a noticeable fact that the Independent is unable 
to discover any sufficient reason why churches and 
ministers should not bear their just and equal propor- 
tion of tax burdens. We quite agree with it that “no 
reason can be given for it that is not either false in 
the fact it affirms, or false in the inference it seeks to 
draw.” From the census the Independent finds that 
in this State alone there is church property to the 
amount of over $66,000,000, which, added to the 
$1,500, exemption of the ministers, makes about 
$75,000,000, which yields no tax to State, county, 
city ortown. Inthe United States the church prop- 
erty alone foots up over $350,000,000, most of which 
is not taxed. Our contemporary says: “ Here isa 
huge amount of privileged property that enjoys all 
the benefits of government without paying a solitary 
penny for its support. Roads are built for its conven- 
ience; courts of justice sit to assert and enforce its 
rights; public improvements are made to its advan- 
tage ; indeed, like all other property it shares in all 
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the protection, immunities and remedies afforded by 
law; and yet contributes nothing toward the neces- 
sary expenses thereof.” Were the church property 
of the State assessed, as in justice it should be, it 
would add to the revenue of the State, to say nothing 
of municipal and local taxes, nearly two-thirds of a 
million of dollars. 


Punishment for contempt of court seems not to be 
more potential in England than in this country. It 
was not very long ago that one Mr. Onslow, M. P., 
was convicted of that offense and subjected to a mild 
penalty ; but notwithstanding this, he recently per- 
mitted his name to be affixed to a published document 
in favor of a claimant, attacking the court in violent 
terms, and then wrote a letter commending the 
attack to the attention of the public. Mr. Onslow, 
upon being called upon by the court, claimed that he 
had not seen the document when he wrote his intro- 
ductory letter, and that he meant no offense, etc., and 
this excuse the court saw fit to take without pursuing 
the matter further. Meanwhile Mr. Whalley, another 
friend of the Claimant, declared that he “feels it to 
be a paramount duty to secure for the defendant a 
fair trial, and as it is forbidden to appeal by writing 
or speech to the people of England, he means to do 
so to the people of America.” From which we infer 
that according to Mr. Whalley’s theory to secure a 
“fair trial” in England requires money, and for that 
he will appeal to Americans. Mr. Whalley will prob- 
abiy find that the interest of the Americans in the 
Claimant, measured by dollars, is very slight. 

iuglish propriety had something of a paroxysm 
over the fact that Dr. Kenealy was allowed, on 
account of the exceptional heat of the weather, to 
address the court in the Tichborne case without his 
wig. But the Pall Mall Gazette has found that it 
was not without a precedent. It says: A somewhat 
similar circumstance took place in 1829, when Mr. 
Scarlett, at the summer assizes, at Lancaster, hurried 
into court without his wig and gown, and while 
apologizing to the judge, expressed a hope that the 
time would shortly come when these mummeries, as 
he profanely termed them, would be entirely dis- 
carded. In consequence of this bold expression of 
opinion, all of the counsel appeared the next day in 
court without wigs and gowns; but the change of 
fashion lasted but for a day, and Mr. Scarlett’s wishes 
have never been realized. Yet it is difficult to see 
why wigs should thus be considered the necessary 
badges of wisdom, or why even judges should be 
compelled to wear a head dress which is positively 
painful in such weather as that we are now having. 
Police magistrates do not wear wigs, yet the awe 
with which they are regarded in their courts is more 
than sufficient for any practical purpose; indeed, it 
would be well for them and for the public, if, by 
Wearing wigs, or by any other device, they could be 
regarded within their own small circles, more like 





ordinary mortals and less like divinities. In the 
mean time, to judge by the complaints of the heat and 
atmosphere of the court in which the Tichborne trial 
is taking place, ice bags, rather than wigs, would be 
appropriate coverings for the heads of those engaged 
in the case. 
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NOTES OF CASES, 


In Luske v. Hotchkiss, 37 Conn. 219, the statute 
provided that “eight hours’ work done in any one 
day shall be deemed a lawful day’s work, unless 
otherwise agreed by the parties.” The plaintiff, under 
a contract for a fited price per week, worked sixteen 
hours per day, and then sought to recover double the 
agreed price. Held, that he could not recover. This 
decision is in accordance with the doctrine laid down 
in Brooks vy. Cotton, 2 Am. Rep. 172; 48 N. H. 50, 
although that case was not cited. 


In Jewett v. City of New Haven, 38 Conn. 368, a 
city was held not to be liable for injuries occasioned 
by the negligence of one of the members of its 
fire department, while engaged in extinguishing a 
fire within the city limits, although such fireman was 
employed and paid by the city. Then the fireman, 
while going with a horse and hose-cart belonging to 
the city to the engine house, to procure additional 
hose to assist in extinguishing a fire, negligently 
drove against plaintiff’s carriage, whereby he was 
injured. In Forbush v. City of Morwich, 38 Conn. 
225, a city was held not to be liable for the trespasses 
of members of a voluntary association. These two 
cases are supported by Fisher v. City of Boston, 6 
Am. Rep. 196; 104 Mass. 87, wherein it was held 
that a municipal corporation was not liable for per- 
sonal injuries occasioned by reason of the negligence 
of the fire department in using or keeping in repair 
fire engines; and, also, by Wheeler v. City of Cin- 
cinnati, 2 Am. Rep. 368; 19 Ohio, 19, where a city 
authorized by statute to establish a fire department 
and procure necessary engines, etc., was not liable to 
an individual, whose house had been burned, for any 
defect in the execution of such power, nor for a neg- 
lect on the part of the fire companies, or their 
officers. 





> 





It is proposed to place the new building for the li- 
brary of congress on the north-east of the east capital 
park,-while on the south-east corner a building for the 
supreme court and court of claims will ultimately be 
erected. 


James 8. Franklin, clerk of the court of appeals of 
Maryland, whose present term of office will shortly ex- 
pire, was re-nominated for that position by the Demo- 
cratic convention which met in Baltimore last week. 


The examination into the conduct of justices of the 
peace and constables of the district of Columbia, just 
concluded, shows that these officials received nearly 
$100,000 annually in fees, in excess of the law. 
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~ TOWN BONDING IN AID OF RAILROADS. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE EX REL. THE DUNKIRK, ETC., R. R. Co. v. 
BACHELLER, SUPERVISOR, Appellant. 

A mandatory statute, compelling a town or other muni- 

cipal corporation to become a stockholder in a railroad 

or other corporation by exchanging its bonds for stocks 


upon the terms prescribed by the statute, without its 
consent in any way given, is unconstitutional. 


John Ganson, for appellant. 
E. C. Sprague, for respondent. 


Grover, J. Section 1, chapter 672, Laws of 1867, 
enacts that it shall be lawful for the supervisor of any 
town in the county of Chautauqua through which the 
Dunkirk, etc., railroad shall run, or of any town ad- 
joining either of the towns through which said railroad 
shall run, to borrow, on the faith or credit of such town, 
any sum of money not exceeding twenty per cent of 
the assessed valuation of the real and personal property 
of such town, as shown by the last assessment roll pre- 
vious to the issuing of the bonds authorized by the act, 
at a rate of interest not exceeding seven per cent, and 
for a period not exceeding thirty years, and to execute 
bonds therefor, provided that the power and authority 
conferred shall only be exercised upon the condition 
that the consent shall first be obtained in writing of a 
majority of the tax payers of such town owning or rep- 
resenting, etc., more than one-half of the taxable prop- 
erty of said town assessed and appearing upon the 
assessment roli of the year last preceding the issuing 
of the bonds authorized, proved or acknowledged as 
therein specified, and that such consent shall be pro- 
cured within three years from the passage of the act. 
That such consent shall state the amount of money to 
be raised, and the fact that a majority of the tax payers 
owning or representing a majority of the taxable prop- 
erty, as appeared from the assessment roll, had been 
obtained, should be proved by the affidavit of one of 
the assessors of the town, or that of the town or county 
clerk, indorsed upon or annexed to such written con- 
sent, which should be filed and have the effect specified 
in said section. 

Section 2 provides that said supervisor may, in his 
discretion, dispose of such bonds or any part thereof to 
such persons, and upon such terms, not less than par, 
as he may deem most advantageous to the town, and 
that the money raised by loan or sale of the bonds shall 
be invested in the stock of the railroad company, and 
that the same should be used in the construction of the 
railroad, etc., the public necessity and utility of which 
was thereby declared, and that in its construction the 
said towns were immediately interested. And that 
for the purpose of such construction the said super- 
visor, in the name of the town, might subscribe for and 
purchase the stock of said company to the amount to 
which the tax payers had consented, as above specified, 
and that, by virtue of such subscription and purchase, 
the town should acquire all the rights and privileges 
and incur all the responsibilities as other stockholders 
of the company. 

Other sections provide for levying and collecting 
taxes for the payment of the interest and principal of 
the bonds to be issued, and other matters not material 
to the question in this case. 

Between the passage of the above act and before the 
passage of chapter 472, vol. 1, page 850, Laws of 1868, the 
town of Stockton was not bonded. 








By the first section of the last-mentioned act it was 
provided that, in case the written consent of the tax 
payers of any town has been or should thereafter be 
obtained in the manner provided by the first-men- 
tioned act, its supervisor was authorized and required 
to make a subscription to the stock of the company to 
the amount fixed in such consent, and to issue the 
bonds of the town and dispose of the same as required 
by the said first-mentioned act. 

Section 3 of the last act provides that the super- 
visor of Stockton shall not be required to issue the 
bonds of that town, although authorized as required 
by the act of eighteen hundred and sixty-seven, until 
the iron was laid upon the road from Dunkirk to the 
Pennsylvania line. 

The following consent of tax payers was introduced 
in the evidence upon the trial: ‘**The undersigned, 
tax payers of the town of Stockton, hereby consent 
that the supervisor of the town of Stockton may bor- 
row the sum of thirty-four thousand dollars on the 
faith and credit of said town, at a rate of interest not 
exceeding seven per-cent, for a term not exceeding 
thirty years, and execute bonds therefor under his 
hand and seal, and that the said supervisor may, in his 
discretion, dispose of such bonds or any part thereof, 
and that the proceeds of the sale of such bonds shall 
be invested in the stocks of the Dunkirk, etc., Rail- 
road Company; and that the said supervisor may 
exercise full and complete powers for said town under 
the first-mentioned act.’’ This consent was signed by 
a considerable number of tax payers, whose siguatures 
were proved or acknowledged as required by the act, 
to which was annexed an affidavit of Corydon Put- 
nam, one of the assessors of the town, to the effect 
“that the persons whose names appear attached to 
said consent, and which appear on the assessment roll 
of the town for the year 1867, were a majority of all 
the tax payers of the town of Stockton, whose names 
appear upon said assessment roll, and that they are 
a majority of all the tax payers in the said town of 
Stockton whose names appear upon the assessment 
roll for the year 1867, including resident tax payers, 
owners of non-resident lands, and including agents 
representing owners of taxable property, and that 
each person so signing such consent has in due form 
acknowledged the same, or his signature been proved 
in due form of law.” This affidavit was sworn to 
November 21, 1867, but the papers were not filed in the 
town clerk’s office until April 25, 1868. No further 
steps to bond the town appear to have been taken 
until after the passage of chapter 282, Laws of 1870, 
vol. 1, p. 634. 

Section 2 of this act provides, that in any case where 
the written consent authorizing the supervisor of any 
town to subscribe to the stock of the Dunkirk, etc., 
Railroad Company, shall have been filed in the town 
clerk’s office of the town, and a copy thereof in the 
county clerk’s office of the county, with the affidavit 
of one of the assessors of the town, etc., indorsed or 
annexed to such written consent, and such affidavit 
shall be based upon the assessment roll of such towns 
for either of the years 1867, 1868 or 1669, or for the last 
year previous to the issuing of the bonds as authorized, 
such affidavit shall be evidence in all courts and for all 
purposes, and such consent shall authorize, uphold and 
require the respective subscriptions to be made to 
such stock, and authorize, uphold and require the 
issue of bonds to the amount specified in such consent 
for such towns respectively, and such bonds shall bear 
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date and interest from the respective dates of the first 
filing of said copy of consent and affidavit in the Chau- 
tauqua county clerk's office, and no clerical or other 
defects in avy of such affidavits shall invalidate such 
proof or the subscription to the stock of the said 
bonds. 

Section 3 provides, that if the said bonds, when 
issued, shall not be sold for money, as required by the 
original act, within thirty days from the time when 
they are ready for sale, the supervisor of the town 
issuing the same shall deliver said bonds to the rail- 
road company, receiving therefor the par value of the 
principal of said bonds in the stock of the company at 
its par value. 

Section 4 repeals section 3 of the act of 1868, which 
provided that the supervisor of Stockton should not 
be required to issue the bonds of the town until the 
iron was laid on the road from Dunkirk to the Penn- 
sylvania line. 

The act of 1867 was a mere enabling act, conferring 
power upon the several towns embraced therein to 


sissue bonds upon the conditions therein specified to aid 


the construction of the railroad, etc. It conferred no 
right upon the railroad company or any one else, where 
proceedings for bonding had been commenced, to have 
any further steps taken until bonds had been actually 
issued under the act. Then such rights were acquired. 
The railroad company could then enforce the applica- 
tion of the proceeds to the construction of its road 
according to its provisions, assuming the act to be con- 
stitutional. The consent of the tax payers was given 
under this act. The entire language of the consent 
shows that the signers understood the act and their 
consent as conferring discretionary power upon the 
supervisor to act upon his views as to the interest of 
the town. They consent that he may borrow the sum 
of $34,009 upon the faith and credit of the town, etc., 
and execute bonds therefor. That he may, in his dis- 
cretion, dispose of such bonds or any part thereof and 
invest the proceeds in the stock of the railroad com- 
pany, and that he may exercise full and complete 
powers for said town under the act. Sometimes the 
word ‘may ’’ is construed as “‘shall,”’ but only where 
the context shows that such was the intention, or 
where the public have an interest in the exercise of the 
powers so conferred upon officers, or official boards or 
tribunals. 

The import of the word as used in the consent and 
the act is to give power, leave, license and permissions, 
not to require or enforce the performance of any one 
of the specified acts. This view is confirmed by the 
different language of the acts of 1868 and 1870, relating 
to the same subject, the latter showing an intention to 
compel the supervisor to bond the town, and if he 
failed to sell the bonds at par within thirty days after 
they were ready for sale, he is not authorized, but 
required to deliver the bonds to the railroad company 
upon receipt from it of an amount of stock equal to the 
principal of such bonds. Under the act of 1867, care 
was taken that the bonds should not be issued for less 
than the par value in cash. This would be the result 
whether the money was borrowed upon the faith and 
credit of the town, and the bonds given as security, or 
the bonds sold at not less than par. Thus there would, 
in case the town was bonded, be secured for the con- 
struction of the road, cash equal to the principal of the 
bonds. If the bonds are delivered to the company upon 
the receipt of stock to an amount equal to the princi- 
pal of the bonds, pursuant to the act of 1870, the bonds 





become the property of the railroad company, and may 
be sold upon the market much below par, and thus 
much less money accrue therefrom for the construction 
of the road. 

It is obvious that the consent given does not embrace 
any such transaction. Again, the act of 1867 requires 
that the consent shall be based upon the assessment 
roll of the year last previous to the issuing of the 
bonds. This is entirely departed from in the act of 
1870. Had there been no subsequent legislation, it is 
clear that no bonds could have been issued upon the 
consent given and affidavit made after the completion 
of the roll of 1868. Had bonds been issued under the 
provisions of the act of 1867, and the town had com- 
plied with its provisions, it would not have been liable 
to pay a tax at any one time to pay more than one 
year’s interest upon the bonds, as none would have 
accrued prior to the issue; while the act of 1870 
requires in effect, that they should bear date and be 
upon interest from April 25, 1868, the time of filing the 
consent and affidavit in the town clerk’s office, thus 
subjecting the town to a tax for this back interest, in 
addition to such as should accrue after the issue. No tax 
payer of the town has ever consented to any such issue 
of itsbonds. The judgment awards a mandamus to 
the appellant, compelling him to issue bonds according 
to the requirements of the act of 1870. If the consent 
of the tax payers, or any part of them, or of any of the 
town boards or officers, or any of the electors of the 
town is necessary, this judgment cannot be sustained, 
as no such consent has been given to such an issue of 
bonds as the judgment commands. 

But before examining this question, it may be well 
to consider the point made by the counsel for the 
respondent, that the appellant having made a return 
to the alternative writ, and issue having been taken 
upon such return by the relator, and a verdict having 
been found in his favor, he is entitled to judgment 
thereon awarding a peremptory mandamus together 
with damages and costs, of course, and therefore the 
question whether any of the acts in question are con- 
stitutional cannot be raised by the appellant either in 
this or the supreme court. 

2 R. S. 587, section 57, cited by counsel, provides 
that, in case a verdict shall be found for the person 
suing out such writ, or if judgment be given for him 
upon demurrer or by default, he shall recover damages 
and costs in like manner as he might have done in an 
action on the case as aforesaid, and a peremptory 
mandamus shall be granted to him notwithstanding. 

The common law, providing and regulating the 
remedy by mandamus, will show that the purpose of 
enacting this and other provisions of the statute and 
that of 9 Anne, chap. 20, was to authorize such plead- 
ings in the proceedings as would present to the court 
the real merits for adjudication instead of compelling 
the relator to resort to an action on the case for the 
recovery of damages and to obtain a peremptory writ 
in case of a false return to the alternative. A review 
of the common law and the reasons for the passage of 
statute will be found in the opinion of Marvin, J., in 
The People v. The Supervisors of Richmond County, 28 
N. Y. 112. 

This shows that it was the intention of the statute 
to do complete justice in the proceeding itself, without 
a resort to any other. 

The People v. The Board of Metropolitan Police, 26 
N. Y. 316, was decided upon a point not affecting the 
present question, and while the opinion of Wright, J., 
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seems to sustain the position of the counsel, he does 
not place his judgment upon that ground. It could 
not have been intended by the statute to give a per- 
emptory writ when the record showed no legal right 
because of a mistake in the return in matters of fact 
resulting in a verdict for the relator. 

The Commercial Bank of Albany v. The Canal Com- 
missioners, 10 Wend. 25, gives the true rule. That at any 
time after a return and before a peremptory manda- 
mus is awarded, the defendant may object to a want 
of sufficient title in the relator to the relief sought, or 
show any other defect of substance, though he cannot, 
after return, object to defects in form. 

If the law gave an absolute right to the writ where a 
verdict was found for the relator, although from the 
entire record it appeared he had no such right, great 
injustice might be the result. 

This brings us to the question, whether a manda- 
tory statute compelling a town or other municipal cor- 
poration to become a stockholder in a railroad or 
other corporation, by exchanging its bonds for stock 
upon the terms prescribed by the statute, without its 
consent in any way given, is constitutional. This isa 
different question from that decided by this court in 
The Bank of Rome v. The Village af Rome, 18 N. Y. 38, 
and in subsequent cases. In these the question was, 
whether enabling statutes, conferring power upon 
such corporations to contract debts with their own 
consent, and investing the money thus raised in the 
stock of railroad corporations, or of exchanging directly 
its bonds for such stock, were valid. These facts were 
held constitutional by this court, but this does not 
determine that municipal corporations may be com- 
pelled by the mere authority of the legislature to enter 
into this class of contracts and become such stock- 
holders without their consent and against their will. 

In The People v. Flagg, 46 N. Y. 401, it was held that 
an act requiring the town of Yonkers, without its 
consent, to issue bonds for raising money, which was 
to be expended in the construction of highways in the 
town in the manner prescribed by the act, was con- 
stitutional. This was so determined upon the ground 
that the making and improving of public highways, 
and providing the means therefor, were appropriate 
subjects of legislation. That towns possess such 
powers as are conferred by the legislature, that they 
are a part of the machinery of the State government, 
and perform important municipal functions, subject to 
the regulation and control of the legislature; in short, 
that the act was the mere exercise of the unquestioned 
power of the legislature to determine what highways 
should be constructed, and of the taxing power in pro- 
viding means to defray the expenses incurred in their 
construction. : 

But it is said in the opinion, that if the object of the 
expenditure was private, or, if the money to be raised 
was directed to be paid toa private corporation, which 
is authorized to use the improvement for private gain, 
the question would be quite different, and in this 
respect there is a limit beyond which legislative power 
cannot legitimately be exercised. It is manifest that 
the question presented in the present case was not 
determined in that, unless it shall be further held that 
a railroad owned and controlled by a corporation, and 
operated by it for the benefit of its stockholders, is a 
public highway in the same sense as the common roads 
of the country. The towns through which the latter 


run may be compelled to construct and keep them in 
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repair for the common use of the public. 





stantial question in the present case is, whether they 
may be so compelled to construct and repair railroads 
owned and operated by corporations for the benefit of 
the stockholders. 

It is clear that they may be, if they are public high- 
ways, in the same sense as common roads. It has been 
uniformly held that the right of eminent domain may 
be exercised so far in behalf of railroad corporations 
as is necessary for the construction and operation of 
the road, upon the ground that the road and its opera- 
tion was for a public purpose, and the real estate con- 
demned for its use was taken for public and not private 
use. But it is equally clear that the property acquired 
by the corporation belongs to it exclusively, and its 
ownership is as absolute as that of any private indi- 
vidual of property belonging to him. It is also clear 
that, so far as the road is operated for the benefit of its 
stockholders, the corporation is private. We have 
then an artificial being created by the legislature, en- 
dowed with public franchises, the absolute owner of 
property of which it cannot be deprived by legislation, 
except for public purposes, carrying on business for the 
private emolument of its stockholders. The People vy. 
Flagg determines that towns may be compelled to pro- 
vide for the construction and maintenance of improve- 
ments of a public character exclusively. 

But here we have an attempt to compel them to aid 
in the construction of a work, public in some respects, 
but private in others, of at least equal importance. It 
is said that municipal corporations are creatures of the 
legislature, and subject to its control. In a certain 
sense this is true. They are created by the legislature 
as instrumentalities of the government, and, so far as 
legislation for governmental purposes is concerned, are 
absolutely subject to its control. The power of legis- 
lation over individuals is given to the legislature for all 
the purposes of government, subject to such restric- 
tions as are contained in the constitution, yet no one 
would claim that an individual could be compelled by a 
statute to exchange his note or bond and mortgage witha 
railroad corporation for its stock, against his will, upon 
such terms as were prescribed in the act, or any other. 

It is within the province of the legislature to provide 
for enforcing the performance of contracts when made, 
but to enforce the making of them by individuals 
is entirely beyond it. We have seen that municipal 
corporations may be compelled to enter into contract 
for an exclusive public purpose, but I think they can- 
not be when the purpose is private. This is equally 
beyond the province of legislation in the case of such 
corporations as in those of private corporations or 
individuals. 

In Atkins v. The Town of Randolph, 31 Vt. 226, 
it was held that an act providing for the appointment 
of an agent of the town by the county commissioner, 
with power to purchase liquors on the credit of the 
town, and to sell the same for certain specified pur- 
poses, and account for and pay over the proceeds to 
the town as prescribed, was unconstitutional, and the 
town net having consented to the appointment or rati- 
fied the contract, was not liable for the liquors pur- 
chased upon its credit by such agent pursuant to the 
act. This judgment is based upon the grounds that 
the legislative power over municipal corporations is 
not supreme, and doves not include the power of com- 
pelling them to enter into contracts of a private char- 
acter, although such contract would conduce to the 
public good, by enabling the government to suppress 
traffic in intoxicating liquors. 
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Zz The Western Saving Fund Sotiety of Philadelphia 
y. City of Philadelphia, 31 Penn. St. 175, 185, it was held 
that when a municipal corporation engages in things 
not public in their nature, it acts as a private indi- 
yidual, and in the same case between the same parties, 
jd. 175, it was held that it so acted in supplying its in- 
habitants with gas. 

In Bailey v. The Mayor, etc., 3 Hill, it was held that a 
municipal corporation was to be regarded as private as 
to its ownership of lands and other property, and that 
the test, whether powers exercised by a municipal cor- 
poration were public or private, was whether they were 
for the benefit and emolument of the corporation, or 
for public purposes; and it was further held, that the 
city of New York, under the act to supply the city with 
pure and wholesome water (Laws 1834, p. 451), acted as a 
private corporation, and was responsible as such for the 
acts of those appointed by the act, for the reason that 
the corporation had accepted and consented to the act. 

Surely a town acts as a private corporation in becom- 
ing a stockholder in a railroad corporation, and as such 
interested in the operation of the road for the benefit 
of the stockholders. 

When a municipal acts as a private corporation, it 
acts as a private individual. 

In Taylor v. Porter, 4 Hill, 140, it was tersely said 
by Bronson, J., that the power of making bargains for 
individuals has not been conferred upon any depart- 
ment of the government. 

In The People v. Morris, 13 Wend. 325, the distinction 
between the nature of the action of public and private 
corporations is clearly given. 

Olcott v. The Board of Supervisors of Fond Du Lae, 
recently decided in the supreme court of the United 
States, not reported, is cited as decisive of the question 
now under consideration in the present case. But this 
question was not in thatcase. That action was for the 
recovery of notes and orders issued by the Sheboygan 
& Fond Du Lac Railroad Company, in pursuance of an 
enabling act, passed by the legislature, which required 
such issue to be approved by a majority of the votes 
given at an election to be held for the purpose of deter- 
nining whether such majority approved such issue. 
The question was, whether the enabling act was con- 
stitutional? The circuit court held it was not, and 
gave judgment for the defendant upon the ground that 
the supreme court of Wisconsin had previously so de- 
termined, and that as the question was, whether an act 
of the State legislature was authorized by the constitu- 
tion of the State, the federal courts must adopt the 
determination of the State court. This judgment was 
reversed by the supreme court, the chief justice and 
Justices Davis and Miller dissenting. 

Upon the question involved, the supreme court has 
noappellate jurisdiction from judgments of the State 
courts; and, hence, its judgment is not controlling in 
the determination. I concur in the views of the dis- 
senting justices, that when the federal courts acquire 
jurisdiction by reason of the residence of the parties, 
they ought in such questions to follow the determi- 
tation of the courts of the State. 

Justice Strong, in the prevailing opinion, holds that 
the taxing power can be exercised for the public pur- 
poses only, but insists that the construction of railroads 
falls within this class, and that the taxing power may 
be resorted to therefor. 

But the exercise of the taxing power, either general 
or local, for this purpose is altogether different from 
compelling a town to take stock in the corporatiou 





without its consent, and to that extent engage in the 
business of a common carrier. 

I think it would not be claimed that a town could be 
compelled to become a stockholder in a banking or 
manufacturing corporation, although it appeared that 
the particular corporation would largely promote the 
public interest where the business was conducted. 
Such legislation could only be sustained by holding 
the power of the legislature supreme over municipal 
corporations, for private as well as public purposes. 
Upon principle and authority, [I think it is not as to 
the former, although it is as to the latter. The test is 
whether the purpose to be effected is public or private. 
If the former, a mandatory statute is valid. If the 
latter, it is not within the province of Jegislation, and 
consequently not within the power of the legislature, 
and the act is therefore void. 

We have seen that a railroad corporation possesses 
some of the characteristics of both— public as to its 
franchise, private as to the ownership of its property 
and its relations to its stockholders. Were it exclu- 
sively public, the act of 1870 would be valid, but 
void if exclusively private. It follows that, as the leg- 
islature is supreme only as to public purposes, and as 
the act in question relates in part to private, to this 
extent it is void; and as the latter is inseparably con- 
nected with the former, the entire act must be held 
void. 

In Sweet v. Hulbert, 51 Barb. 312, it was held that an 
enabling act to issue bonds and donate the same, or 
the proceeds, to a railroad corporation to aid in the 
construction of its road, was void. 

It is unnecessary to go so far in the present case. 

It is argued that the power of taxation for any pur- 
pose is supreme, and such power may be exercised 
upon the State at large, or any particular locality, in 
the discretion of the legislature, and that the act in 
question is but the mere exercise of this power of tax- 
ation, and therefore valid. 

The People v. Mayor of Brooklyn, 4 Comst. 419, and 
Town of Guilford v. Supervisors of Chenango, are relied 
upon to sustain the position. These cases do not go 
quite as far as claimed by the counsel. The former 
only determines that an act to provide for the expense 
incurred in grading and improving the streets of a city 
by assessment upon the people properly benefited is a 
legitimate exercise of the taxing power, and therefore 
valid; and the latter, that the legislature can recognize 
claims founded in equity and justice in the largest 
sense of these terms, or in gratitude and charity, and 
providing for their payment by imposing a tax upon 
those who ought to pay them. 

The act in question cannot be maintained upon the 
taxing power. 

A municipal corporation cannot be compelled to 
embark ina business of a private character, because its 
prosecution by it will probably or certainly lead to its 
taxation for the capital to be invested or expenses in- 
curred therein. 

The above view renders an examination of the other 
questions discussed unnecessary. 

The judgment appealed from must be reversed and a 
judgment rendered declaring the relator not entitled 
to a peremptory writ, with costs to the appellant. 

Grover, J., reads for reversal and judgment for de- 
fendant, dismissing proceedings. Church, Ch. J., 
Allen and Peckham, JJ., concur. Folger, J., in 
result. Andrews, J., dissenting. Rapallo, J., not 

voting. 
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BANKRUPTCY LAW. 


NOTES OF RECENT DECISIONS. 


ASSIGNEE, 

Where B, to secure his election as assignee in bank- 
ruptey, agreed with two of the creditors that he would 
pay their claims in full if they would give him their 
powers of attorney, the court disregarded his election 
and appointed the official assignee. In ve Haas & 
Sampson, U. 8. Dist. Ct., 8. D. of N. Y., 8 N. B. R. 189. 


JUDGMENT LIEN. 


1. The amendment of March 3, 1873, to the bankrupt 
act, as relates to liens acquired on property previous 
to the passage of the increased exemption acts, on 
debts contracted prior to the passage of the bankrupt 
act, held constitutional. The present bankrupt law is 
not unconstitutional for want of uniformity in the 
exemptions allowed in different States. In re Jordan, 
U. 8. Dist. Ct., W. D. of N. C., 8 N. B. R. 180. 

2. The uniformity contemplated by the constitu- 
tional restriction was, as to the general policy and 
operation of the law; that no preferences should be 
created, but the property uniformly or equally dis- 
tributed among all creditors; that all questions under 
the act should be decided in the same courts; that the 
modes and proceeding in all the courts should be uni- 
form. Congress, by virtue of the power given it to 
pass a bankrupt law, has authority not only to impair 
but to destroy the obligation of contracts. Ib. 

3. A lien by judgment does not create any vested 
right in the property subject to such lien. Ib. 

4. Congress has power to destroy any lien upon prop- 
erty of the bankrupt, whether created by contract, by 
statute or by judgment. The power given it to destroy 
the principal, the contract a fortiori, includes the power 
to destroy all the incidents or remedies for the enforce- 
ment of the contract. Ib. 


JURISDICTION. 

1. The United States district courts have full juris- 
diction to suspend or control all proceedings in State 
courts against the bankrupt or his assets. In re Davis, 
U. 8. Dist. Ct. of Cal., 8 N. B. R. 167. 

2. The adjudication in bankruptcy does not per se 
divest the State court of jurisdiction over the bank- 
rupt or his assets, or suspend proceedings pending 
therein. Ib. 

3. The bankrupt court will only exercise its control 
over litigants in the State courts when necessary to 
sustain or protect an equity of the bankrupt estate, 
or to prevent a sacrifice of the interest of the general 
body of creditors to the greed of one. Ib. 


PRACTICE, 


1. Where respondent demands a jury trial on the 
return day, and, upon such trial, the court gives to the 
jury what is claimed to be erroneous charges, the cir- 
cuit court has jurisdiction to review these rulings. 
Knickerbocker Ins. Co. v. Comstock et al., U. 8. Sup. 
Ct., 8 N. B. R. 145. 

2. The proper mode of bringing the questions before 
the court is by writ of error. This writ must be sued 
out according to the provisions of the judiciary act, in 
all respects, except that it must be applied for within 
ten days. Ib. 

3. Where the circuit court dismissed a writ of error, 
properly sued out, for want of jurisdiction, the proper 





mode to apply for the interposition of the supreme 
court of the United States is by the writ of mandamus, 
not by writ of error. Ib. 


PREFERRED CLAIMS. 


1. Where a debt or claim, on account of which ap 
illegal preference is received, is single or entire, or 
where such claim consists of disconnected debts, ang 
a preference is received on account of them all, the 
preferred creditor must surrender all he has received 
before he will be allowed to prove any portion of his 
debt. In re Holland, U. 8. Dist. Ct., E. D. of Mich, 
8 N. B. R. 190. 

2. Where a creditor has several disconnected claims 
or debts, and receives a preference as to a part only of 
such debts, he may prove, without surrender, as to the 
debts on which he has received no preference; follow- 
ing In re Richter, 4 N. B. R. 67. Ib. 

3. Where a creditor has separate and distinct debts 
on which he receives separate and distinct preferences, 
he may surrender as to some without surrendering as 
to all, and will be entitled to prove on the debts go 
surrendered. Ib. 

VOID CONVEYANCE. 

An assignee filed a bill in equity against the wife of 
a bankrupt and her surviving trustee, to set asidea 
conveyance of lands and personal property made by 
the said bankrupt to trustees, for the alleged consider- 
ation of an indebtedness to his wife for land, slaves 
and other personal property, and money belonging to 
her. At this time the bankrupt was embarrassed in 
his pecuniary circumstances. The deed gave no power 
to the wife to dispose of the property during her life- 
time, or by will, after her death, without the consent 
of trustees. It reserved, however, to the grantor the 
right, and gave to either of the trustees the power, to 
sell and convey any part of the property without the 
consent of the wife. 

Held, that the conveyance was void, the proof not 
establishing the trust; the evidence further showing 
that about fifteen years elapsed, after the purchase, 
before this attempted conveyance; that the lands 
mentioned were subject to the payment of the debts 
of the bankrupt as they stood at the time the petition 
was filed, subject to his homestead right. Jisher, 
assignee, v. Henderson et al., U. 8. Dist. Ct., 8. D. of 
Miss., 8 N. B. R. 175. 


——__-> 
COMMISSION OF APPEALS ABSTRACT. 


CONTRACT. 


Action to recover back moneys paid defendant upon 
two contracts, plaintiff claiming to rescind on the 
ground of defendant’s non-performance. Defendant 
had a lease of certain lands in Pennsylvania for the 
purpose of boring for oil, by which he was bound to 
commence, January 10, 1868, and bore, or cause to be 
bored, a well of sufficient depth to obtain oil. Decem- 
ber 30, 1864, defendant contracted with one A, in con- 
sideration of 3500 paid, to sell A one thirty-second part 
of all the oil produced, and agreed to put down one 
well 650 feet deep, unless he struck oil in paying quan- 
tities at a less depth. He also made a similar contract 
with plaintiff, upon which the latter paid $250. By 
this contract defendant was to put down one well tos 
sufficient depth to obtain oii, if any could be found. 
Defendant endeavored to find oil, but failed; he, how 
ever, never dug a well 650 feet deep. A and plaintiff 
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tendered all the interests conveyed to them to defend- 
ant, and demanded back the money paid. A assigned 
his claim to plaintiff. The court below found that de- 
fendant had not fulfilled his contract, ‘* but failed in 
every part thereof.” 

Held, that the evidence justified the finding, and 
that plaintiff was entitled to recover the amounts 
paid upon the contracts. Lawrence v. Vandeventer. 
Opinion by Reynolds, C. 

CONTRIBUTORY NEGLIGENCE. 

Action for damages for injuries received by plaintiff, 
an infant thirteen years of age, while attempting to get 
on to one of defendant’s cars. Plaintiff was sent by 
his father on an errand; he hailed one of defendant’s 
cars, and attempted to get on to the front platform; 
some one, whom he supposed to be the driver, ordered 
him to get on at the back end; he went back and 
stepped upon the step, when he was ordered in an au- 
thoritative way to go to the frontend. A heavy snow 
had fallen which the defendant had removed from the 
track, leaving it sloping toward the track. It had be- 
come smooth, and on plaintiff’s attempting to go to 
the front end of the car he fell and slipped under the 
car, one wheel of which passed over his leg and crushed 
it. Plaintiff was nonsuited on the ground of contribu- 
tory negligence on his part. 

Held, error; that the question of contributory negli- 
gence was one of fact forthe jury. Also held (John- 
son, C.), that the rule, requiring the absence of con- 
tributory negligence, was not established out of any 
tenderness for the negligent infliction of an injury, 
but to discourage carelessness, and that in determin- 
ing whether the fault exists the condition of the per- 
son whose acts are in question should be considered, 
and that the old, the lame, the infirm or the young 
are entitled to have their condition and ability, men- 
tal and physical, considered in diminution of the de- 
gree of care exacted of them; that no greater degree 
of care was required than the capacity of the person 
would allow him toexert. Mowrey by Guardian, ete. v. 
The Central City R. R. Co. Opinions by Reynolds and 
Johnson, CC. 

DAMAGES. 


Inan action to recover the possession of personal prop- 
erty, where the property has a usable value, the value 
of its use during the time of its detention is a proper 
item of damages. (Tiernan v. Swart, 4 Lans. 263, lim- 
ited.) Allen v. Fox. Opinion by Earl, C. 


MARINE INSURANCE— ‘‘ SUING AND LABORING”’ 
3 CLAUSE. 


Action upon a policy of insurance issued by defend- 
ant, upon plaintiff ’s brig, against the perils of the seas 
for $8,000. The brig sailed from Balize, and on the 
next day was driven on shore ina gale. She was taken 
back to Balize, unloaded and found seriously damaged. 
The proportion of general average of expenses incurred 
in taking the brig back, unloading her, and ascertain- 
ing the extent of injury for the brig to pay, was $581.18. 
The master wrote to plaintiffs in New York for in- 
structions as to repairs, estimating temporary repairs 
at about $2,5 Plaintiffs wrote the master referring 
him to a friend at Balize with whom he was to consult, 
and stating whatsoever he and the friend referred to 
should decide was approved beforehand. Upon this 
leiter defendant indorsed that, as underwriters, they 
concurred therein. Temporary repairs were made at 
Balize, which cost $8,769.74. The brig went to New 








York, and was there repaired in full at a cost of $4,547.71. 
Defendant paid $8,000. Plaintiffs claimed eight-tenths 
of the whole amount paid by them. 

Held, that defendant, in addition to the amount in- 
sured, was liable to pay, under the suing and labor- 
ing clause, eight-tenths of the $581.18, but was not 
liable under it for any portion of the excess of repairs. 
Nor was defendant made liable by its assent to the ac- 
tion of the assured and their agents in reference to 
repairs; that in expressing its assent ‘“‘as underwrit- 
ers’’ it limited such assent to its liability as such 
“‘underwriters,’’ and only thereby waived all technical 
objections as to the place, extent and cost of the repairs. 
No liability for a single loss can exceed the amount 
insured, and such further expenses as may fall under 
the “suing and laboring”’ clause. The authorities 
construing the “‘suing and laboring”’ clause collated 
and discussed by Hunt, C. Alexandre et al. v. Sun 
Mut. Ins. Co. Opinion by Hunt, C. 

NEGLIGENCE. 

Action for damages for injuries to plaintiff’s canal 
boat, caused by a collision with one of defendant’s 
ferry boats, and occasioned by the alleged negligence 
of those in charge of the latter. Plaintiff was draw- 
ing his boat across in front of the ferry slip. His wit- 
nesses testified that it was about sun-down; so light 
the ferry boat could be distinctly seen as it left the 
Brooklyn side, and, as it approached, the pilot could 
be seen so distinctly that the witness recognized him 
upon the street two days after. Plaintiff had no light 
upon his boat. He and his men called and beckoned 
to the pilot as the ferry boat approached, but no atten- 
tion was paid, and the collision occurred. The prin- 
cipal question in the case was, as to plaintiff's contribu- 
tory negligence in not having lights. 

Held, that the jury were justified in finding that 
those in charge of defendant’s boat, in the exercise of 
common prudence, could have seen the canal boat 
without alight upon her, in time to have avoided the 
collision, and that its occurrence was not, in any way, 
attributable to the want of lights, and that there was, 
therefore, not contributory negligence. Delafield et al. 
v. Union Ferry Co. of Brooklyn. Opinion by Gray, C. 

RAILROAD. 

Liability of stockholders.— Action under the rail- 
road act of 1850 (chapter 450, Laws of 1850), against 
defendant as a stockholder, holding unpaid stock of 
the Sackett’s Harbor and Saratoga Railroad Com- 
pany, to enforce the liability imposed by section 10 of 
said act (as amended, chapter 284, Laws of 1854). From 
October 15 to November 19, 1854, plaintiff, with his 
hired man and team, worked for the contractors, con- 
structing one of the sections of the Sackett’s Harbor 
and Saratoga Railroad. The contractors failed to pay 
for the services, and he brought an action against the 
company, and recovered judgment in March, 1857, 
which was affirmed by the general term and court of 
appeals. Executions were issued and returned unsatis- 
fied. In October, 1854, certain shares of the stock of 
the company were transferred to the defendant upon 
the books of the company, by assignments absolute 
upon their face, but, in reality, executed as collateral 
security. At the request of the owner, and without 
consideration, defendant transferred a portion of the 
stock to a third person in November, 1854, and the 
residue in February, 1855. Plaintiff commenced this 
action against defendant, as a holder of said stock, in 
September, 1864. 





126 


THE ALBANY LAW JOURNAL. 








Held, that, if plaintiffs cause of action was based 
upon the original claim, he could not recover, as he was 
not a laborer for, or creditor of, the company; and even 
if the judgment agaiust the company was conclusive, 
as to his position as a creditor, and of the existence of 
the debt, it must be treated either as conclusive evi- 
dence of a debt existing in 1854, or as itself a debt, 
constituting plaintiff a creditor at and from the time 
of the recovery. In the first view the action would be 
barred by the statute of limitations; in the second de- 
fendant would not be liable, as, at the time of the ren- 
dition of the judgment, he had ceased to be a stock- 
holder. 

Also held (Gray and Hunt, CC.), that if the judgment 
against the company was prima facie evidence of what 
was contained therein —it appearing that an insepara- 
ble part of the judgment was for labor and services 
not performed by plaintiff himself —it was not a debt 
for which a stockholder is liable, and plaintiff, there- 
fore, could not recover. Evidence on the part of de- 
fendant was proper to show that an assignment of 
stock, absolute upon its face, was, in fact, given to him 
as collateral security, and was held by him for that 
purpose only. 

Proof of a judgment against the company, in an 
action like this, is neither conclusive nor prima 
Jacie evidence of the existence of a debt against 
the corapany. (Lott, Ch. C., and Gray, C.; Hunt, C., 
dissenting.) The authorities upon the question col- 
lated and discussed in opinion of Gray, C. McMahon 
v. Tracy. Opinions by Earl and Gray, CC. 

TRADE-MARK. 

1. Action for a perpetual injunction restraining de- 
fendants from the use of plaintiffs’ trade-mark. Plain- 
tiffs, and those whom they had succeeded, had been en- 
gaged for several years in manufacturing cement or 
water-lime from stone taken from quarries near Akron, 
in Erie county. They sold the same, and it was known 
in the market as ‘Akron Cement.’’ Their barrels 
were labeled “‘Newman’s Akron Cement Company, 
manufactured at Akron, N. Y. The Hydraulic Ce- 
ment, known as Akron water-lime.’’ There were other 
quarries at Akron not owned by plaintiffs. Defend- 
ants manufactured cement from stone quarries near 
Syracuse. Their barrels were labeled ‘‘Alvord’s Onon- 
daga Akron cement or water-lime, manufactured at 
Syracuse, N. Y.’’ They used the word “Akron” to 
avail themselves of the reputation plaintiffs’ cement 
had acquired. 

Held, that, as against defendants, plaintiffs had the 
right to the exclusive use of the word ‘“‘Akron” asa 
trade-mark, and were entitled to an injunction re- 
straining defendants from its use. The authorities 
upon the subject of trade-marks collated and discussed. 
Newman et al. v. Alvord et al. Opinion by Earl, C. 

2. It seems that it is not necessary that the claimant 
of a trade-mark, in an action for its infringement, 
should show an exclusive right to it. The right must 
be exclusive as against defendant. The principle upon 
which relief is granted is, that defendant shall not be 
permitted, by the adoption of a trade-mark which is 
untrue and deceptive, to sell his own goods as those of 
plaintiff, thus injuring the latter and defrauding the 
public. 

The name of a place may be adopted and used asa 
trade-mark. Ib. 


—__—_-> 
Judge Black, of Quebec, died at Cacouna on the 16th 
inst. 


DIGEST OF RECENT AMERICAN DECISIONS, 
SUPREME COURT OF INDIANA.* 


ATTORNEY. 


Set-off: agency. — An attorney, when sued for money 
collected for the plaintiff, may set off a note held by 
him, executed by the plaintiff. There is nothing in 
the doctrine of agency that forbids such a defense, 
Noble v. Leary, 186. 

CARRIER. 

1. Baggage: porter.—The price paid by a passenger 
on a steamboat usually includes the charge for the 
transportation of his baggage; and, as the carrier must 
provide some one to care for it, that person is the 
agent of the carrier, although he be not one of the 
crew or paid by the carrier, but a porter, who receives 
his compensation from the passenger. Perkins et‘al, 
v. Wright, 27. 

2. Negligence: liability.— A common carrier cannot, 
by contract, relieve himself from liability for the logs 
of goods delivered to him for transportation, which 
has been occasioned by his own negligence, or that of 
his agents or servants, or where such negligence has, 
in any degree, contributed to such loss. A common 
carrier can no more stipulate for a slight degree of neg- 
ligence than he can for gross negligence. ‘The Mich, 
South. & North. Ind. R. R. Co. v. Heaton, 448. 

DRUNKENNESS. 

1. Contract: ratification. —Ina suit upon a mortgage 
it is a good defense that the defendant was so intoxi- 
cated, at the time of signing the same, as to be incapa- 
ble of executing it; and a reply that he retained the 
goods, for which the instrument was given, and used 
them, is bad, as the action is not on a claim for goods 
sold but on the written promise, and the reply shows 
no ratification of that act. Reinskopf et al. v. Rogge 
et al., 207. 

2. Instruction.—In such case an instraction to the 
jury that, “if the defendant, at the time of the execu- 
tion of the mortgage, as a result of drunkenness, or any 
other diseased condition of the mind, was deprived of 
his understanding, so that he had not sufficient ca- 
pacity to act with discretion in the ordinary affairs of 
life, the plaintiff cannot recover,” is a correct state 
ment of the law. Ib. 


PROMISSORY NOTE. 


1. Indorser: forged indorsement. — The acceptance in 
good faith from the maker, who is insolvent, of a note 
with a forged indorsement of the name of the payee, 
in discharge and payment of a note executed by the 
same maker, with the genuine indorsement of the same 
payee, known to the holder as an accommodation in- 
dorser, will not discharge such indorser on the original 
note. Allen v. Sharpe et al., 67. 

2. Consideration paid by indorsee.—In an action on 
a promissory note, brought by an indorsee against his 
indorser, the complaint alleging the insulvency of the 
maker and the non-payment of the note, it is not 
necessary to state the amount paid for the purchase of 
the note, as, prima facie, the face of the note fixes the 
sum to be recovered. Lee v. Pile, 107. 

3. Indorsement without liability: mistake. —In such 
an action an answer that the note was exchanged with 
the plaintiff for certain property delivered to the de 
fendant, and that he delivered the note to the plaintiff, 








* From 37 Ind. Rep. 
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and then, at his request, and solely for the purpose of 
parting with any apparent title thereto, he indorsed 
the same, is no defense to the action, as it does not 
allege that the plaintiff agreed to take the note with- 
out indorsement. The additional averments that it 
was expressly agreed that the plaintiff should accept 
the note under the contract for the property delivered 
to the defendant, and should rely on the maker for 
payment, who was the owner of large property; and 
that the defendant, being ignorant of the law govern- 
ing his liability, indorsed the note simply to transfer 
his ownership, and that it was no part of the agree- 
ment that he should be liable as an assignor thereof, 
and that the words ‘“‘ without recourse’’ were, by mis- 
take, omitted in making said indorsement, are not 
sufficient to render the paragraph good, as they con- 
tradict the written contract of indorsement. Ib. 

4. Pleading: no consideration. —In a suit on a prom- 
issory note, by an assignee against the maker, an 
answer that the note was executed without any con- 
sideration is good. Johnson v. McCabe et al., 535. 

5. Patent right: false representation. —In such an ac- 
tion, an answer that the note was given fora patent 
right, and that the vendor, the payee, represented that 
the invention was a new and useful one, and the pur- 
chaser, the maker, ignorant as to the truth, made the 
purchase, relying on said representations, and that the 
same were false, ‘is a good defense. Ib. 


RAILROAD. 

Injury to animals: onus.— Where a railroad com- 
pany seeks to shield itself from liability for stock killed 
where the road is not fenced, on the ground that it 
should not be fenced at that point, the onus is on the 
company to establish that fact. The Jeff., Mad. & In- 
dianapolis R. R. Co. v. O’ Connor, 95. 


STATUTE OF FRAUDS. 


Parol promise to answer for debt of another. — G. held 
anote against S., and J. held a note against G., and it 
was agreed between J. and H. that J. was to surrender 
to G. the note and mortgage and release him from that 
indebtedness, and take from him an assignment of the 
note which he held against S., and H. agreed by parol 
to pay to J. the latter note. J. accordingly did release 
the note and mortgage against G., and took an assign- 
ment from G. of the note against S. 

Held, that the contract was within the statute of 
frauds, which requires a special promise to answer for 
the debt of another to be in writing in order that an 
action may be maintained thereon. Crosby et al. v. 
Jeroloman, 264. . 

——_—_~--e—_—___—— 


LORD WESTBURY. 


It is with much regret that we have to record the 
death of Lord Westbury. Although he had arrived at 
the ripe age of seventy-three years, and had, for ex- 
actly half a century, been in the law and of the law, 
his talents can at this moment be as ill-spared to the 
country as at any part of his long and useful career. 
His experience and authority would have been of great 
value in carrying the administration of the law over 
the transition period of 1874, and in starting the work 
of the new court of appeal; while, in the single matter 
of the European arbitration, his death will cause much 
obstruction of business, and may give rise to more 
than one difficulty. The profession also takes a just 
pride in the ex-Lord Chancellors. They are the mighty 
and venerable oaks of the legal academus. Their po- 








sition is surrounded with so much of honor, of respect, 
and of powerin law and in politics; they so completely 
represent the ideal and the actual height to which pro- 
fessional success, under the constitution, can carry the 
barrister of fortune, that the fall of one of them ap- 
pears to be a loss to every disciple of the law. Not the 
less does this feeling affect us, when we reflect that the 
old is passing away, that all things are becoming new, 
and that ex-Lord Chancellors are no longer to occupy 
the same position which they have hitherto enjoyed 
and adorned, but are to be put back to work in the 
court of appeal, as though they had risen directly from 
the ranks, and had never sat on the Woolsack or been 
custodians of the great seal. 

The epithet ‘‘clever”’ has been so much perverted 
from its proper sense that we scarcely like to apply it 
in eulogy. But the word exactly represents what Lord 
Westbury was. To matriculate at the age of fourteen 
years, to win a scholarship at college at the age of fif- 
teen, and to obtain a first class in the classical and a 
second class in the mathematical schools at the age of 
eighteen, are peculiarly the feats of a clever lad and a 
clever man. His was no case of drudgery working up 
to ability; of experience supplying the want of talent; 
of luck and “backing”’ substituted for genius. He 
had as keen and bright an intellect as nature ever be- 
stowed on man. Logical force, exquisite precision, 
abnormal memory, apt language— these were among 
the gifts or qualities which lifted Richard Bethell to 
the leadership of the bar, and gave Lord Westbury emi- 
nence as a judge. He was, as might be expected from 
the possession of such powers as these, a man of mar- 
velous independence of thought and of judgment. 
He was the reverse of a slave to precedent. His judg- 
ments, indeed, are remarkable for their omission of 
reference to decided cases. In them broad principles 
and doctrines are asserted, and legal heresies are de- 
nounced in language bold, novel and uncompromising. 
His arguments at the bar were the forerunners of his 
judgments onthe bench. Had he held the Lord-Chan- 
cellorship as long as Lord Eldon did, and been as 
thoroughly unchecked by other judges, he would have 
worked the law into new grooves, and changed much 
of the substance of our jurisprudence. From such 
results the law has been saved by the authority of 
other judges, and perhaps to the advantage of the law. 
But, as it is, Lord Westbury has left the impress of his 
almost revolutionary genius on the jurisprudence of 
the country, and has taught lawyers the rare art of 
thinking and judging for themselves. 

In parliament, in earlier days — both in the house of 
commons and in the house of lords —the oratory of 
Sir R. Bethell and of Lord Westbury could make itself 
felt. Unfortunately the possession of unrivaled pew- 
ers of sarcasm, capable of being expressed in tones of 
voice and with a manner by no means calculated to 
alleviate its bitterness, tempted him into assaults 
which his victims were not likely to forget or to for- 
give. But during the last five or six years of his life, 
Lord Westbury was rather a popular character in the 
house of lords. Age had softened his disposition, and 
his speeches always contained a fund of wit and humor, 
while his conversational powers were an unfailing 
source of amusement and entertainment in the inter- 
vals of business. His sincere regard and friendship 
for Lord Cairns also drew him from any thing like 
strong partisanship in the house of lords, and he 
seemed to strive rather to act the judge than the ad- 
vocate in the political questions before the house. 
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To Lord Westbury is due the credit of some of the 
most important acts of parliament of modern times. 
The greatest marvel in accurate and ingenious legisla- 
tion—we mean the succession duty act— owed its 
passage through the house of commons to the acute 
and precise explanations of the bill, which he, as solici- 
tor-general, gave in aid of the chancellor of the ex- 
chequer. He also had the care of the probate and 
divorce acts, and of the fraudulent trustees act of 1857. 
His bankruptcy act of 1861 can hardly be reckoned a 
suceess; but the working of the measure was ruined 
by the false policy of erasing from the bill the clauses 
constituting a chief judge in bankruptcy, contrary to 
the earnest advice of Sir. R. Bethell. His warnings 
proved true, and in 1869 parliament assented at last to 
what he had proposed eight years previously; and, 
although much injury has arisen from the persistent 
blunder of the government in not appropriating a 
judge to the court of bankruptcy, yet the injury would 
have been far greater if no judge at all had been ap- 
pointed. 

We cannot close our criticism on the career of Lord 
Westbury without recalling his ardent and honorable 
exertions in establishing some system of education 
and examination for the bar. To his initiative is due 
the present activity of the inns of court, which bears 
a very marked contrast to the absolute inertia which 
prevailed before he interested himself in the question. 
— Law Journal. 


——_—e-~-e—__—— 


FUNERAL ORATIONS. 


The Americans seem to appreciate their great men 
far more than we do. Possibly this arises from the cir- 
cumstance that they have no Westminster Abbey. We 
lose a great lawyer, or a great novelist, a letter is writ- 
ten to the Times suggesting that he should be buried in 
Westminster Abbey. He is so buried (or isn’t accord- 
ing to conditions not affecting his reputation), and his 
works are then taken out from the library shelves and 
criticised with a gentlemanly spite frequently surpass- 
ing any thing which appeared during his life-time. Eng- 
lish lawyers might lose their brightest ornament, and 
they would never think of assembling together and 
saying what they thought of him. The American law- 
yers have no sooner lost an eminent member of their 
profession than they convene a solemn assembly and 
make funeral orations and pass resolutions, Chief Jus- 
tice Chase has thus been honored, and the only part of 
the ceremony we don’t quite understand is the passing 
of resolutions. A resolution is usually passed with a 
view of inducing somebody to do or not to do some- 
thing. To say that a dead man was a great judge ora 
great statesman would seem sufficient, without ‘ re- 
solving” that he was. It appears, however, that the 
records of the American courts admit judicial epi- 
taphs, for the last resolution passed in connection with 
the departed judge was this: ‘* Resolved, That Joseph 
O. Glover, United States district attorney, be appoint- 
ed to present the foregoing resolutions to the United 
States cireuit court for the northern district of Mlinois, 
at its next meeting, with a request that they be spread 
upon (sic) its records.’’ It is probably owing to our de- 
fective education that we don’t appreciate the pathos 
of this. A judge who, one of the funeral orators tells 
us, will never be forgotten, and will go on living for- 
ever in the memory of lawyers, hardly stood in need 
of having his virtues recorded in the books of a circuit 
court. However, we ought not to cavil, as we err con- 





siderably in the wrong direction. Therefore, we add 
only one remark: Funeral orations are not altogether 
the kind of speeches which lawyers are called upon to 
make, but, for the benefit of those who may be so ex- 
ercised, we quote the following from the speech of the 
Hon. Leonard Sweet: “In personal appearance he wag 
a marked man, and of strong frame, commanding 
voice, and almost overshadowing presence; and few 
men have equaled him in clearness, logic and force, 
During thirty years of public life, although standing 
most conspicuously before the country, and in a leader- 
ship which called forth the deepest malevolence, no 
man can remember the occasion upon which his integ- 
rity in pecuniary affairs was questioned.’”’ A man of 
“almost overshadowing presence,’’ who stood “ most 
conspicuously before the country’ —and that country 
America—for thirty years, and was never charged 
with want of “integrity in his pecuniary affairs,” cer- 
tainly deserves to have his virtues recorded in the 
circuit court for the northern district of Illinois. — Law 
Times. 
——- e+e — — 


CORRESPONDENCE. 
THE REPORTER. 
OGDENSBURGH, Aug. 13, 1873. 
Editor Albany Law Journal: 

Srr— We agree to the proposition of * * inthe 
JOURNAL of the 9th, that you invite lawyers to unite 
in discontinuing some of the series of reports. The 
profession is overburdened by the charlatancy of “re- 
porters,”’ who seem anxious only to print and sella 
certain number of pages of law reports, assuming that 
‘“‘a book’s a book, although there’s nothing in’t.” 
Barbour and Howard are the chief sinners, and we 
vote to strike them off the list. 

x —. 
ee 


BOOK NOTICE. 


Reports of cases argued and determined in the superior court of 
ndianapolis. O.M. Wilson, Official Reporter. Indian- 
apolis Journal Co., 1873. 

The superior court of Indianapolis was organized 
under an act of 1871, and consists of three judges, who 
sit severally at special term and collectively at gen- 
eral term. The reports of their decisions at general 
term are issued by Mr. Wilson, in quarterly numbers 
of about one hundred and thirty pages each, and, if we 
may judge from the opinions in the number before us, 
the court is entitled to much respect on the ground of 
ability, even if it is not a court of much technical 
authority. 

The reporter also has added much to the value of his 
reports by the excellent notes, collating the authorities 
which he has appended to most of the cases. 


—_——_—_ 


It appears from a parliamentary return, says the 
London Law Times, that the Queen's proctor has, since 
the establishment of the divorce court, in 1861, inter 
vened in seventy-two cases, and that in fifty-three of 
these cases the petitions have been dismissed or with 
drawn. In most cases a decree nisi had been obtained, 
which was reversed on the intervention of the Queen's 
proctor. The total sum paid by the treasury as cost 
and fees in respect of these cases is £24,457 16s. 11d. 
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THE LAW OF BLOCKADE.* 


The law of blockade does not differ in civil war 
from what it is in foreign war. Trade between for- 
eigners and a port in pussession of one of the parties 
to the contest, cannot be prevented by a municipal 
interdict of the other. 

During the revolutions of Spanish America, the 
mother country attempted to enforce against foreign- 
ers the exclusive system of her colonial laws, which 
was ever resisted by the United States. Mr. Mon- 
roe, secretary of State, in a note of the 20th of 
March, 1816, to the Spanish minister, having objected 
to the blockade of the Spanish coast in South Amer- 
ica, from Santa Marta to the river Atrato, inclusive, 
and declared that it must be confined to particular 
ports, and an adequate force stationed at each to sup- 
port it, Don Onis replied, March 25, 1816: “Not 
only that part of the coast lying between Santa 
Marta and the river Atrato, but the whole coast east- 
ward and southward of those points, from the Ori- 
noco to the territory of this Republic, belongs to the 
Spanish monarchy, and consequently any vessel what- 
ever, found near it, or standing toward it, can have 
no other object than to carry on smuggling, or stir 
a civil war in the king’s dominion. In either case 
the law of nations recognized the seizure of the ves- 
sels soemployed.” (American State Papers, Vol. IV, 
p. 156.) 

This view was not acquiesced in by the govern- 
ment of the United States, and by its instructions 
Mr. Erving, Minister at Madrid, declared to the Min- 
ister of Foreign Affairs of Spain, September 26, 1816: 
“The blockade of General Morillo is repugnant to the 
law of nations, because it extends over several hun- 
dred miles of coast, and to an indefinite distance from 
the shores. Of course it cannot be enforced as a 
blockade, but remains a bare pretext for spoliation. 
A blockade by sea, to be acknowledged as valid by 
the United States, must be confined to particular 
ports, each having a force stationed before it, suffi- 
cient to intercept the entry of vessels, and no vessel 
shall be seized, even in attempting to enter a port so 
blockaded, till she has been previously warned away 
from that port.” (Ibid. p. 158.) 

“To this outrage upon all the rights of neutrality,” 
Mr. Adams instructed Mr. Nelson, Minister at Madrid, 
8th of April, 1823, “they have added the absurd pre- 
tension of interdicting the peaceable commerce of 
other nations with all the ports of the Spanish Main, 
upon the pretense that it had heretofore been forbid- 





*From the argument of Mr. William Beach Lawrence, in 
the case of “The Circassian,” before the British and Amer- 
jean Mixed Claims Commission. 





den by the Spanish colonial laws; and on the strength 
of these two inadmissible principles, they have issued 
commissions at Porto Cabello, and in the island of 
Porto Rico, to a swarm of privateers, which have 
committed extensive and ruinous depredations upon 
the lawful commerce of the United States, as well as 
upon that of other nations, and particularly of Great 
Britain. 

“You will represent to the Spanish government 
the claims of all the citizens of the United States, 
whose vessels and other property have been captured 
by the privateers from Porto Rico and Porto Cabello, 
and condemned by the courts of those places for sup- 
posed breaches of the pretended blockade, or for 
trading with the South American Independents.” 
Cong. Doc., accompanying President’s Message, De- 
cember, 1824, pp. 269-285. 

The British claims, growing out of these orders, 
and for which reprisals were ordered, were provided 
for by a convention, March 12, 1823. (Annual Reg- 
ister, 1823, p. 148.) 

In answer to an inquiry made of him, in the House 
of Commons, on the 27th of June, 1861, Lord John 
Russell said: ‘The government of New Grenada has 
announced, not a blockade, but that certain ports of 
New Grenada are to be closed. The opinion of Her 
Majesty’s government, after taking legal advice, is, 
that it is perfectly competent to the government of a 
country in a state of tranquillity to say which ports 
shall be open to trade, and which shall be closed; 
but in the event of insurrection or civil war in that 
country, it is not competent for its government to 
close the ports that are de facto in the hands of the in- 
surgents, as that would be a violation of international 
law with regard to blockades. Admiral Milne, acting 
on instructions from Her Majesty’s government, has 
ordered the commanders of Her Majesty’s ships not 
to recognize the closing of these ports.” (Parlia- 
mentary Debates.) 

In a dispatch of Lord John Russell to Lord Lyons, 
July 19, 1861, after stating the principles laid down 
by Judge Dunlop, in the “Tropic Wind,” said: 

“ Her Majesty’s government admits that a civil war 
exists; they admit that whether the Confederate 
States of the South are sovereign and independent 
or not, is the very point to be decided; but Her 
Majesty’s government affirm, as the United States 
affirmed in the case of the South American Provinces, 
that the existence of this civil war gives to both par- 
ties the rights of war against each other. Arguing 
from these premises, it is impossible for Her Majesty's 
government to admit that the President or Congress 
of the United States can at one and the same time 
exercise the belligerent rights of blockade and the 
municipal right of closing the ports of the South. 
In the present case, Her Majesty’s government do 
not intend to dispute the right of blockade on the 
part of the United States with regard to ports in 
possession of the Confederate States; but an assumed 
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right to close any ports in the hands of insurgents 
would imply a right to stop vessels on the high seas 
without instituting an effective blockade. This would 
be a manifest evasion of the necessity of blockade in 
- order to close an enemy’s port. Neutral vessels 
would be excluded when no force exists in the neigh- 
borhood of the port sufficient to carry that exclusion 
into effect. Maritime nations would not submit to 
this excess under the pretense of the rights of sover- 
eignty. Whether, indeed, the United States treat 
the Southern prisoners in their hands as rebels or as 
prisoners of war, is not a matter in which foreign 
countries can properly interfere. But Her Majesty’s 
government cannot allow the queen’s subjects to be 
deprived of any of the rights of neutrals. They 
would consider a decree closing the ports of the 
South actually in the possession of the insurgent or 
Confederate States as null and void, and they would 
not submit to measures taken on the high seas in 
pursuance of such decree.” (Parliamentary Papers 
North America, No. 1, p. 49; Lawrence’s Wheaton, 
ed. 1863, pp. 848-850.) 

Earl Russell thus expresses himself, in a dispatch of 
September 22, 1862, as to the prohibitions attempted 
to be imposed on trade to Nassau from the United 
States, with a view thereby to prevent British sub- 
jects, resident at Nassau, making that colony a depot 
for purposes of commerce, or from trading in those 
articles with the so-styled Confederate States, which 
(even including French wines) were excluded, under 
the inappropriate term of contraband of war, from 
the trade with the ports of the seceding States 
opened by the President’s proclamation issued under 
the act of 13th July, 1861. “The trade between 
Nassau and the so-called Confederate States,” he 
said, “is subject to those limitations which the law of 
nations has established, as legitimate as the trade be- 
tween Great Britain and any other part of the world. 
If contraband articles are shipped for any port of the 
so-styled Confederate States, they are liable to seiz- 
ure according to the law of nations; if articles not 
contraband are shipped for any blockaded place, they 
may also be seized upon the high seas according to 
the law of nations. But the liability of the trade 
between Nassau and the so-styled Confederate States, 
or any part of it, to be intercepted upon the high seas 
by a maritime capture, according to the rules of inter- 
national law, does not render the dealing in the arti- 
cles that supply that trade, by British subjects within 
British jurisdiction, less lawful and innocent than if 
there were no such liability ; much less does it justify 
a belligerent government in superadding to the known 
belligerent rights of blockade and of maritime capture 
an embargo within its own ports upon any part of 
the trade of a neutral nation with one of its colonial 
possessions, merely because this may possibly tend to 
cripple or embarrass another lawful trade between that 
country and the country of the other belligerent. The 
doctrine of the United States on this subject has 





always been the same as that of Great Britain, 
namely: that neutral governments are under no obli- 
gation to stop a contraband trade between their sub. 
jects and a belligerent power, and that the only pen- 
alty of such a trade is the liability of contraband 
shipments to be captured on the high seas by the 
other belligerent.” (Papers Relating to Foreign 
Affairs, 1862, pp. 350-371; Lawrence’s Wheaton, ed, 
1863, p. 810.) 

The same view is as applicable to the trade to Mat- 
amoras as to that to Nassau. The fact that the Rio 
Grande, which is the boundary between the United 
States and Mexico, constitutes no reason why, because 
Texas is in revolt to the Federal government, the com- 
merce of Matamoras should be interfered with, on the 
ground that articles introduced there by neutrals 
might find their way into the Confederate States, 
To any benefit which might arise in the increased 
commerce from the contest going on in the neighbor- 
ing territory, Mexico was legitimately entitled; and 
as nothing can be contraband which is sent to a 
country not at war, there could properly be no sur- 
veillance by the United States over the imports into 
Matamoras. 

The French rule makes the validity of a blockade 
depend on the conquest and possession of the mari- 
time territory adjacent to the blockaded port. The 
maritime treaty of 1801, to which England and Rus- 
sia were parties, as well as the declaration of Paris, 
contains regulations of blockade intended to prevent 
fictitious blockades where there is no presence of 
armed vessels to enforce them; but we know of no 
better definition of blockade than that of Sir William 
Scott, in the case of “ The Arthur,” 1 Dodson, 425, 
“The usual and regular mode of enforcing block- 
ades,” said he, “is by stationing a number of ships, 
and forming as it were an arch of circumvallation 
around the mouth of the prohibited port. Then, if 
the arch fails in any one part, the blockade fails alto- 
gether.” 

We have also before us the following definition, 
from, the recent treatise which we have cited: “The 
placing such a force on or near the seaboard of a town, 
or line of coast, as will effectually prevent vessels 
from passing between the sea and that town or 
coast.” (H. B. Deane’s Law of Blockade, 1870, p. 2.) 

Hautefeuille says that the guilty vessel can only be 
seized: 1st, at the moment of violating the blockade 
by crossing the part of the sea which has been con- 
quered by the blockading sovereign; 2d, in the road 
or blockaded port, if the investing forces can enter 
there, either by taking the port or by penetrating 
there by force or stratagem and carrying off the ves- 
sel; and, 3d, at the moment of attempting to go out, 
that is to say, when crossing the territory of a nation 
whose law it has violated, even although the depart- 
ure in itself should be innocent. Tom. II, p. 239. 
Hence, though he admits that the existence of the 
right is supported by Aitzema, Bynhershoek, Wheaton, 
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Ortolan, and especially “by the oracle of the English 
Admiralty, during the war of 1803-1814, Sir William 
Scott,” he objects entirely to what he terms “ droit 
de prevention” and “droit de suite,” that is to say, 
to the right of considering, as guilty of a violation of 
the blockade, every neutral vessel which has sailed 
for a place declared blockaded after knowledge of 
the notification and of regarding in flagrante delicto, 
during the whole return voyage to its port of desti- 
nation, every vessel which has left a blockaded port. 
(Ibid. 244, p. 6; Lawrence’s Wheaton, ed. 1863, 845.) 

There is, undoubtedly, a great distinction between 
the French law of blockade and that which is under- 
stood to prevail in England and the United States, 
where the right has been claimed of arresting, even 
at the moment of leaving a port, a vessel which has 
set sail with the intention of breaking a blockade. 
The proposition, however, in its general terms, applies 
to vessels destined to an enemy’s port, and not to 
those going in good faith in a direct course to a neu- 
tral port. 

The case of “ The Columbia,” 1 C. Robinson, 156, 
is cited by the United States counsel, apparently 
without his being aware that the decision of Sir 
William Scott was repudiated in the courts of New 
York at a time when its judiciary boasted of some of 
the most eminent jurists of America. In a suit 
between the underwriters and assured (Vos and 
Graves v. U. S. Insurance Co., 1 Caines’ Cases in 
Error, XXIV), which went to the court of errors, it 
was declared to be the opinion of the court: “ That 
there is no authority of precedent binding on it, to 
warrant the rule adopted by the admiralty sentence 
in this cause; that such rule is opposed to essential 
principles, uncertain in its application, and highly 
vexatious to neutrals.” 

And in a subsequent suit between the owners and 
consignees (Liotard v. Graves, 3 Caines’ Reports, 239), 
Livingston, Justice (afterward of the supreme court 
of the United States), said: ‘That the ‘ British’ had 
no right to capture, without a previous warning, has 
been settled by our court for the correction of errors, 
in an action against the assurers of this very vessel, 
who contended that their responsibility was at an 
end by this breach of blockade. Sir William Scott 
had condemned the ‘ Columbia,’ although she had not 
been turned away, deeming such ceremony unneces- 
sary, where the merchant or his agents had acquired 
notice in fact, even during the voyage, of an existing 
blockade. On the ground, however, of this judgment 
(which was not regarded as conclusive between the 
assured and the assurer) being contrary to treaty, it 
was determined that sailing for a blockaded port, 
with knowledge of the fact, was no waiver of the 
right of being notified, and once turned away. When 
at the bar I had occasion to examine the grounds of 
this sentence, and, although no one holds in higher 
estimation the talents and integrity of the eminent 
character that pronounced it, my conviction has ever 





been that it was not warranted by the treaty of Lon- 
don, or the law of nations.” 

That a foreign condemnation, though conclusive as 
to title, is not so as between underwriters and 
assured, see, also, Vandenheuvel v. U. S. Insurance Co., 
2 Caines’ Cases in Error, 217. 

But these positions do not rest upon the authority 
of a State tribunal, however exalted. In Fitzsimmons 
v. Newport Insurance Co., 4 Cranch, 185, Marshall, 
Chief Justice, says: “However conclusive the sen- 
tence of a foreign court of admiralty may be of the 
facts which it alleges, those facts not amounting to a 
justifiable cause of condemnation, the court will look 
into the facts of the case and draw from them such 
conclusions as they will authorize.” 

“The treaty (of 1794) is conceived to be a correct 
exposition of the law of nations; certainly it is 
admitted by the parties to it, as between themselves, 
to be acorrect exposition of that law, or to constitute 
a rule in the place of it. Neither the law of nations 
nor the treaty admits of the condemnation of the 
neutral vessel for the intention to enter a blockaded 
port unconnected with any fact. Sailing for a block- 
aded port, knowing it to be blockaded, has been in 
some English cases construed into an attempt to enter 
that port, and has therefore been adjudged a breach 
of blockade, from the departure of the vessel. With- 
out giving any opinion on this point, it may be ob- 
served that, in such cases, the fact of sailing is coupled 
with the intention, and the sentence of condemnation 
is founded on the actual breach of blockade, It is im- 
possible to read that instrument (the treaty), without 
perceiving the clear intention of the parties to it 
that, after notice of the blockade, an attempt to enter 
the port must be made, in order to subject to confis- 
cation. By the language of the treaty a second at- 
tempt, after receiving notice, must be made, in order 
to subject the vessel to confiscation. The offense 
itself is attempting again to enter.” 

—____—_—_. 
SOME BAR STORIES, NEW AND OLD. 
[ Coneluded.] 

A contemporary of Lord Eldon’s, Sir Thomas Har- 
ris, Master of the Rolls, was another tedious judge. 
Although possessing great powers and ability, his 
style was so heavy, and his speeches so long and elab- 
orate, that he fatigued his hearers without interesting 
them. His predecessor, Sir William Grant, notwith- 
standing his great dispatch, left an arrear of more 
than five hundred causes, a large number accounted 
for, it is said, by the fact that suitors set their causes 
down for Sir William because Sir Thomas should not 
hear them. The following is said of him: 


‘* To cause delay in Lincoln’s Inn 
Two diff ’rent methods tend : 
His lordship’s judgments ne’er begin, 
His honor’s neyer end.” 


Most judges, from time immemorial, have possessed 
some peculiar trait of character to distinguish them 
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from others. Of course, a volume giving merely an 
outline of a person’s career, deals largely in the prin- 
cipal distinguishing features. Therefore, any peculi- 
arity in the manners, actions, and capabilities of the 
subject of the memoir is eagerly taken advantage of, 
and with all sorts of personal allusions of this kind 
the volume abounds. Thus it is noted of Alan Cham- 
bré, that a little more than a century ago, he revived 
an ancient custom which had long been discontinued, 
of first resorting to an inn of chancery and paying 
the customary dozen of claret on admission into the 
society of Staple Inn, where his arms are emblaz- 
oned on a window in the hall. From this inn he 
removed to the Middle Temple and Gray’s Inn, where 
he was called. On his appointment as a Baron of the 
Exchequer a short act of Parliament was passed, 
authorizing, for the first time, a serjeant to receive his 
degree in the vacation, so that the vacant office might 
be immediately granted to him. 

Justice Page was known by the sobriquet of the 
“hanging judge,” though it is donbted whether he 
really deserved the stigma. It is said: 

“ Wher Crowle, the punning barrister, was on cir- 
cuit with Page, on some one asking him if the judge 
was just behind, he replied, ‘I don’t know, but I am 
sure he never was “just” before.’ When old and 
decrepit, the judge perpetrated an unconscious joke 
on himself. As he was coming out of court one day, 
shuffling along, an acquaintance inquired after his 
health. ‘My dear sir,’ he answered, ‘you see I keep 
hanging on, hanging on.’” 

For cruelty, Jeffrey was the greatest monster that 
ever sat on the bench. Mr. Justice Foster designated 
him “The very worst judge that ever disgraced West- 
minster Hall.” Coke, although in other respects a 
profound lawyer, acted with great harshness and 
cruelty toward prisoners placed before him for trial, 
particularly if for offenses against the State. 

Sir Richard Adams owed his elevation to the 
Bench of the Exchequer, in 1753, to the king’s admi- 
ration of him in the character of recorder of the city 
of London. Several persons being suggested, George 
II called out, “I vill have none of dese; give me de 
man wid de dying speech,” meaning the recorder 
whose duty it was to report convicts under sentence 
of death. 

Chief Justice Markham acquired the title of the 
“upright judge” because he eschewed corrupt prac- 
tices, and was superseded for impartiality and con- 
science sake. 

Justice Hutton was called by King Charles, although 
he declared the imposition of ship-money to be illegal, 
“the honest judge.” On his appointment Lord Chan- 
cellor Bacon addressed him as follows: 

“<The king, being duly informed of your learning, 
integrity, discretion, experience, means, and reputa- 
tion in your country, hath thought fit not to leave 
you these talents to be employed upon yourself only, 
but to call you to serve himself and his people.’ 





Among the counsels he gave were ‘that you should 
draw your learning from your books, not out of your 
brain ;’ ‘that ‘you should be a light to jurors to open 
their eyes, but not a guide to lead them by the 
noses;’ ‘that your speech be with gravity as one of 
the sages of the law, and not talkative, nor with im- 
pertinent flying out to show learning;’ and _particu- 
larly ‘that your hands, and the hands of your hands, 
I mean those about you, be clean and uncorrupt from 
gifts, from meddling with titles and from serving of 
turns, be they of great ones or small ones.’” 

It is noted that it was a pity his own precept was 
not followed by himself. 

Lord Talbot was not only distinguished as a law- 
yer, but for his humanity and kindness to the dis- 
tressed. The following story is told of him: 

“After he had promised a valuable living to a 
friend of Sir Robert Walpole, the curate of the late 
incumbent called upon him with a petition from the 
parishioners, testifying to his merits and his poverty, 
and entreating his lordship to use his influence with 
the new rector to continue him in the curacy. After 
some little conversation with him, and finding that 
his stipend was only £50 a year, his lordship kindly 
promised, not only to comply with the request, but 
also to do what he could to get the salary raised, 
When the rector-expectant came to thank him for 
his promise, his lordship mentioned the curate’s peti- 
tion, and begged it might be granted. ‘I should be 
happy to oblige your lordship,’ replied the clergyman, 
‘but I have promised my curacy to a particular friend.’ 
‘Promised your curacy! what, sir, before the living 
is yours?” ‘Yes, my lord.’ ‘Then, sir,’ exclaimed 
the chancellor with warmth, ‘I will afford you an 
admirable opportunity of dismissing your friend, I 
will dispose of the living elsewhere;’ and, without 
suffering a reply, dismissed him. On the curate’s 
waiting upon him to know the result of his applica- 
tion, he ‘told lim that he was sorry to say that he 
could not get him the curacy; but on the poor man 
bowing and offering to retire, the chancellor stopped 
him and said: ‘Though I cannot give you the curacy, 
I can give you the living, and yours it is; so you may 
write to your family and tell them that, although you 
applied only for the curacy, your merit and your 
modesty have obtained for you the living.’” 

A story, not unlike the foregoing, is told of Lord 
Thurlow, who has been as much praised for his learn- 
ing as abused for his irregularities. Having offended 
against the rules of his college, and being called before 
the authorities to explain his conduct, he made an 
offensive reply respecting the dean, before whom he 
had frequently appeared for various offenses: 

“ Having answered on one occasion with some dis- 
respect, was sharply asked ‘whether he knew that 
he was talking to the dean.’ Thurlow of course 
answered, ‘ Yes, Mr. Dean,’ and ever after when they 
met addressed him as ‘Mr. Dean,’ and so frequently 
reiterated the title that the dean felt himself insulted 
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by the banter. If this story be true, there is a grace- 
ful pendant to it, for on the impudent youth becom- 
ing chancellor, he sent for his old enemy, and on his 
entering the room addressed him as usual, ‘ How d’ye 
do, Mr. Dean?’ ‘My lord,’ replied the other sullenly, 
‘T am not now a dean, and do not deserve the title.’ 
‘But you are a dean,’ said his lordship, giving him a 
paper of nomination, ‘and so convinced am I that 
you will do honor to the appointment, that I am sorry 
any part of my conduct should have given offense to 
so good a man.’” 

Giles Rooke, a justice of the common pleas, though 
not considered a deeply-read lawyer, nor very highly 
respected on bench, was, nevertheless, a mild and 
merciful judge. The following is told of him: 

“A poor girl, having from the pressure of extreme 
want committed a theft, was tried before him and 
reluctantly convicted; and that, while applauding the 
jury for giving the inevitable verdict, he declared 
that he so sympathized with them in their hesitation 
that he would sentence her to the smallest punish- 
ment allowed by the law. He accordingly fined her 
one shilling, adding, ‘If she has not one in her posses- 
sion, I will give her one for the purpose.’ ” 

Chief Justice Dyer also distinguished himself by 
his sympathy for the poor, and made himself the 
object of much indignation among the gentry at the 
Warwick Assizes in 1574, by the energy he displayed 
in supporting a poor widow against the oppression of 
a rich knight of the county, whose illegal proceed- 
ings were assisted by the bench of magistrates there. 

“Thus he, with grace, the poore man’s love did drawe, 

And by sharpe meanes did keepe the prowde in awe.”” 

Sir Francis Butler was equally celebrated among 
both females and males, but not with equal admira- 
tion. It is said of him: 

“While he is considered by the latter as one of the 
most learned of lawyers, he is stigmatized by the 
former as one of the most cruel of judges, since to 
him is attributed the obnoxious and ungentlemanly 
dictum that a husband may beat his wife, so that the 
stick with which he administers the castigation is not 
thicker than his thumb. It may perhaps restore him 
to the ladies’ good graces to be told that, though the 
story was generally believed, and even made the sub- 
ject of caricature, yet, after searching investigation 
by the most able critics and antiquaries, no substan- 
tial evidence has been found that he ever expressed 
80 ungallant an opinion.” 

The late Sir Lancelot Shadwell, when at the bar, 
submitted to a serious loss, in a pecuniary sense, by 
honorably confining himself to. the Lord Chancellor’s 
court and not following the practice of taking briefs 
for other courts; not being able, to use his own ex- 
pression : 

“To induce himself to think that it is consistent with 
justice, much less with honor, to undertake to lead a 
cause, and either to forsake it altogether, or give it 
an imperfect, hasty, and divided attention — conse- 





quences that inevitably result from the attempt to 
conduct causes before two judges sitting at the same 
time in different places.” 

Sir Thomas More in his youth was impressed with 
strong religious feelings, but in time other attractions 
cured him of a good deal of his pious disposition. 
His son-in-law, Roper, thus simply relates his course 
of love: 

“He resorted to the house of one Maister Colte, a 
gentleman of Essex, that had oft invited him thither, 
having three daughters, whose honest conversation 
and virtuous education provoked him there especially 
to set his affection. And albeit his mind most served 
him to the second daughter, for that he thought her 
the fairest and best favored, yet when he considered 
that it would be both great grief and some shame also 
to the eldest to see her younger sister preferred before 
her in marriage, he then of a certain pity framed his 
fancy toward her, and soon after married her, never 
the more discontinuing his study of the law at Lin- 
coln’s Inn, but applying still the same until he was 
called to the bench and had read there twice, which 
is as often as any judge of the law doth ordinarily 
read.” 

Many great and eminent lawyers have been distin- 
guished for a retentive memory. Lord Eldon said of 
Chief Justice De Grey (Lord Walsingham), who was 
a most accomplished lawyer and of a most extraordi- 
nary power of memory: 

“T have seen him come into court with both hands 
wrapped up in flannel (from gout). He could not 
take a note, and had no one to do it for him. I have 
known him try a cause which lasted nine or ten hours, 
and then from memory sum up all the evidence, with 
the greatest correctness.” T'wiss, i, 113. 

Sir William Grant, too, had a wonderful memory. 
The effect of a speech of his delivered in the House 
is thus described: 

“Quite a masterpiece of his peculiar and miraculous 
manner. Conceive an hour and a half of syllogisms 
strung together in the closest tissues, so artfully clear 
that you think every successive inference unavoid- 
able; so rapid that you have no leisure to reflect 
where you have been brought from, or to see where 
you are to be carried; and so dry of ornament, or 
illustration, or reflection, that your attention is 
stretched —stretched—racked. All this is done 
without a single note.” 

Of the bench generally, so much is said of the 
learning and integrity of the judges that it would be 
invidious to point out one more than another. Con- 
siderable space is devoted to the account of the lives 
of some of our brightest luminaries, both ancient and 
modern. A little more than a century ago, in an 
interesting memoir of the celebrated Sir John Holt, 
we find the following: 

“ After the succession of chief justices that dis- 
graced the bench in the reigns of Charles and James, 
since the death of Sir Matthew Hale, it is refreshing 
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to recall a name which excites universal admiration, 
as possessed by one who was erudite in law, inde- 
pendent in character, and just and firm in his decis- 
ions. In him may be fixed the commencement of a 
new era of judicial purity and freedom, marked with 
that perfect exemption from extraneous influences 
which has, with few exceptions, ever since distin- 
guished the bench, and which is now the undisputed 
glory of our judicature.” 

Of judges who have died in harness during the 
present reign are Mr. Justice Talfourd, Mr. Baron 
Watson, and Mr. Justice Wightman, all from fits of 
apoplexy; the former in the middle of an effective 
address to the grand jury; Baron Watson after hay- 
ing just concluded his charge to the grand jury, and 
the latter while in the exercise of his duties at the 
assizes. 

As showing the friendly terms on which the judges 
occasionally lived with each other, the following 
extract may serve to throw some light. Mr. Justice 
Williams in his will devised : 

“And whereas it hath been heretofore agreed be- 
tween my good and kind brother Warburton and 
myself that the survivor of us twayne should have 
the other’s best scarlet robes, now I do will that my 
said good brother Warburton shall have the choice of 
either of my scarlet robes, and he to take that shall 
best like him, praying him that as he hath been a 
good and kind brother unto me so he will be a good 
and kind friend to my children.” 

A good deal is said about the circuits and the 
courts which cannot here be noted. Suffice it to say 
that in those days the criminal and common-law 
courts were, in a sanitary point of view, much worse 
than they are at the present time, bad as some of 
them are. In 1750, the black sessions of the Old 
Bailey at which an unusually large number of prison- 
ers were arraigned, and a great concourse of persons 
assembled, no less than forty persons met with their 
death, among whom were Justice Abney, Baron 
Clarke, Sir Samuel Pennant, the Lord Mavor, Sir 
Daniel Lambert, and several of the counsel and jury- 
men. At the summer assizes at Bedford, at the trial 
of one Jenkes, “a scurvy, foul-mouthed, bookseller,” 
for scandalous words uttered against the queen, every 
person in court was seized with such a malady, aris- 
ing it was believed from the stench of the prisoners, 
that they all died within forty days, to the number 
of three hundred. Among the victims were Chief 
Baron Bell, Serjeant Barham, and other lawyers and 
several gentlemen, of the county. 

— ~~ 

Rev. Dr. James B. Miles, of Boston, sails for Europe 
on the 27th inst. Dr. Miles goes abroad to assist in 
organizing the international senate of jurists, which 
is to convene at Brussels next October. The object of 
this meeting of eminent gentlemen from different 
countries is for consultation upon the best method of 
preparing an international code and the most promis- 
ing means of procuring its adoption. 





CURRENT TOPICS. 


A Washington correspondent says: “Speculation 
has already begun, in view of the probable promo- 
tion to the chief justiceship of Judge Swayne, as to 
who will be appointed to fill the vacancy that will be 
created. It is to be conceded that the associate jus- 
tice’s seat will be filled from the South, as there is not 
now on the bench any jurist from that section, 
There are only two names prominently mentioned — 
those of the late solicitor-general, General Bristow, of 
Kentucky, and Thomas C. Durant, of Louisiana,” 
The correspondent further saith that Mr. Durant is 
especially well read “in the Roman and French 
codes,” which we presume would be regarded asa 
shining qualification for the Supreme bench. The 
selection of Judge Swayne would of course be prefer- 
able to that of some political hack, but the concur- 
rent professional sentiment of the country is unques- 
tionably in favor of Judge Miller. But Judge Miller 
is in Europe and cannot— and would not if he could 
— press his suit at court. 


The story is old, of the English judge that objected 
to having the sitting of the court protracted by a 
counsel’s mispronouncing nolle prosequi, but it was 
only the other day that the Lord Chief Justice and 
Dr. Kenealy suspended the Tichborne claimant's trial 
to discuss the paternity of the lines: 

‘* What can ennoble knaves, or fools, or cowards? 
Alas, not all the blood of all the Howards.” 

Dr. Kenealy attributed them to Pope, while the 
Chief Justice claimed that Byron was their author. 
It is to be hoped that Sir Alexander is better up in 
his law than in his poetry, for while Byron did use 
the lines in his “ English Bards and Scotch Review- 
ers,” he misquoted them from the “Essay on Man.” 


We recently gave the substance of charges against 
the judiciary of the Territory of Utah, made by 
ex-District Attorney Bates. So far as these charges 
related to Chief Justice McKean, they have met with 
a prompt and explicit denial from him. He asserts 
that he has never borrowed, bought, nor received any 
property, claim, or thing, from Judge Strickland; 
that he has never sat in judgment in any case in 
which he had any interest whatever; that he has 
never met any Nevada senator in New York, and 
has never received, by himself or any “female rel- 
ative,” any villa or property on Long Island; that 
he has never been out of Utah since the commence- 
ment of the Emma mine controversy ; that he knows 
nothing of any coal lands in Utah, that he has no 
interest in any such lands, and that he does not know 
who has bought, or located, or owns, or claims, any 
coal lands in Utah. The minor charges made by Mr. 
Bates are each denied in detail. The judge continues: 
“T say further, and fearlessly, that I have never, in 
all my life, entered into any dishonest or corrupt 
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arrangement or understanding with any man or men 
now living or dead. Whoever denies any one of 
these statements, or asserts the contrary, is a calum- 
niator and a liar. Certain leading Mormons, and 
their hired henchmen, long since learned that they 
could neither bribe, flatter, nor intimidate me. Now 
they are making a desperate, if not the last, effort to 
destroy me. Misled by my silence and forbearance, 
they no longer play the part of sneak-thief, but have 
assumed the role of the highwayman. Let them 
come on.” Judge McKean is very evidently not 
afraid of a congressional investigation. 
$$ 


NOTE OF CASE. 


In Swett v. Cutis, 50 N. H. 439, it was held that 
an inferior heritor might, in the proper use and for 
the improvement of his land, obstruct the flow of 
surface water from the land of a superior heritor, and 
that the latter could not acquire, by prescription, the 
right to have such water flow over the lower land. 
Surface waters not gathered into streams are gov- 
erned by the same rules of law applied to percolating 
waters. The doctrine of the civil law as to the latter 
was thus stated and approved by Tindal, C. J., in the 
leading case of Acton v. Blundell, 12 Mees. & Wels. 
324: “If a man digs a well in his own field and 
thereby drains his neighbor’s, he may do so, unless 
he does it maliciously,” and this doctrine has been fol- 
lowed by the current of authorities, both English and 
American. Chasemore v. Richards, 7 H. L. Cas. 349; 
Galgay v. Great Southern Railway, 4 Ir. C. L. 456; 
Stainton v. Woolrych, 23 Beav. 225; Queen v. Metro- 
politan Board of Works, 3 B. & 8.710; Greenleaf v. 
Francis, 18 Pick.117; Roath v. Driscoll, 20 Conn. 533; 
Chatfield v. Wilson, 28 Vt. 358; Ellis v. Duncan, 21 
Barb. 230, which was affirmed by the court of appeals 
in 1864, but not reported; Radcliff’s Ex'rs v. Mayor, 
etc, 4 N. Y. 195; Goodale v. Tuttle, 29 id. 459; 
Wheatley v. Baugh, 25 Penn. St. 528; Halde v. 
Bruckhardt, 45 id. 518; Parker v. Boston & Maine 
R. R., 3 Cush. 107; Mosier v. Caldwell, 7 Nevada, 
363. But the owner of land cannot cut off the sup- 
ply of percolating water from his neighbor’s spring 
or well, through malice and without justifiable pur- 
pose. Greenleaf v. Francis, 18 Pick. 117; Wheatley 
v. Baugh, 25 Penn. St.528; Roath v. Driscoll, 20 Conn. 
533. But see to the contrary, Chatfield v. Wilson, 28 
Vt. 49. The doctrine of percolating waters does not 
apply to subterranean waters having certain definite 
channels. They are governed by the same rule as 
surface streams. Smith v. Adams, 6 Paige, 435; 
Roath v. Driscoll, supra. The doctrine of prescrip- 
tion has no application to percolating waters. Chase- 
more v. Richards, 2 H. & N. 186; 5 id. 982; Ingra- 
ham v. Hutchinson, 2 Conn. 584; Frasier v. Brown, 
12 Ohio, 311; Wheatley v. Baugh, 25 Penn. St. 528; 
Roath v. Driscoll, 20 Conn, 533. 

As to surface waters, while the superior heritor has 





a natural easement to have the water which falls upon 
his lands flow off the same upon the lands of an 
adjoining heritor below, he cannot, by a system of 
drainage, collect the water and precipitate it upon 
the land below. Smith v. Kenrick, 7 0. B.515; Dick- 
inson v. City of Worcester,7 Allen, 19; Butler v. Peck, 
16 Ohio St. 334; Miller v. Lanbach, 47 Penn. 154. 
But the inferior heritor has no absolute right to the 
surface water from the land of the upper heritor 
unless it is gathered into a well-defined channel. 
Luther v. Winnisimmet Co., 9 Cush. 174; Ashley v. Wol- 
cott, 11 id. 192. Denio, ©. J., says, in Goodale v. Tut- 
tle, 29 N. Y. 459: “In respect to the running off of 
surface water, caused by rain or snow, I know of no 
principle which will prevent the owner of land from 
filling up the wet and marshy places on his own soil, 
for its amelioration and his own advantage, because 
his neighbor’s land is so situated as to be inconven- 
ienced by it.” And to the same effect is Bowlsby v. 
Speer, 2 Vroom, 351. And this is equally applicable 
either to the superior or inferior heritor. The inferior 
heritor may, by improving his land, obstruct the flow 
of the surface water from the upper land. Parks v. 
Newburyport, 10 Gray, 29; Dickinson v. Worcester, 7 
Allen, 19; Hoyt v. Hudson, 27 Wis. 656. And the 
passage of surface water over land for twenty years 
will not create a prescription. Ib. Owners may 
drain their own land into a stream running through 
it, and if inferior heritors or mill owners are thereby 
injured, it is damnum absque injuria. Miller v. Lan- 
bach, 47 Penn. 154; Waffle v. N. Y. Central R. R. Co., 
58 Barb. 413; Rawstron v. Taylor, 11 Exch, 269. The 
owner of land having a well upon it has the right to 
clear out and tube the well and if he does not change 
the natural course of the outlet, he will not be liable 
for injuries occasioned to a lower owner by an in- 
creased flow of water. Waffle v. Porter, 61 Barb. 130. 


>——— 


LIQUOR DEALERS AND CIVIL DAMAGES. 





SCHNEIDER vy. Hosrer.* 
(21 Ohio St.) 


1. An action for injuries sustained by a wife, in her 

erson, or property or means of support, under (orig. 
nal) section 7 of the act of May 1, 1854 (S. & C. 
1432), entitled ‘‘An act to provide against the evils 
resulting from the sale of intoxicating liquors in the 
State of Ohio,’’ may be commenced after the death 
of the husband. 

2. The phrase, ‘*‘ means of support,’’ used in said sec- 
tion, is not too vague and uncertain to receive judi- 
cial construction. 

3. A wife has an interest in her husband’s capacity to 
perform labor as a means of support; and she may 
prosecute an action for damages resulting to her from 
the deprivation of such meaus of support, in conse- 
quence of the intoxication of her husband, against 
any person who caused such intoxication by rae | 
to him intoxicating liquors in violation of sai 
statute. 





* At the earnest solicitation of many of our readers we 
reprint this case, it being, so far as we know, the only case 
wherein a “ civil damage bill,” substantially like that d 
in this State last winter, has been considered.—[Ep. A. L. J. 
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4. The omission of a court, in its charge to the jury, 
to define or explain doubtful words or phrases con- 
tained in a statute upon which the action is founded, 
does not constitute a ground of reversal, unless such 
definition or explanation was requested by the party 
claiming to have been prejudiced thereby. 

5. In actions under said section, in which the plaintiff 
shows a right to recover damages actually sustained, 
the jury may also assess exemplary damages without 
proof of act malice or other special circumstances 
of aggravation. 

6. The verdict in such cases should not be set aside on 
the ground that the damages are excessive, unless 
the court is satisfied that the jury abused its dis- 
cretion. 

7. Nor will the verdict be disturbed because the court 
in its charge stated general propositions of law not 
involved in the issue, if it appears from the whole 
charge that the jury could not have been misled 
thereby. 


Error to the court of common pleas of Preble 
county. Reserved in district court. 

Sarah Hosier, plaintiff below, filed second amended 
petition against John Schneider, the defendant below, 
as follows: 

“The plaintiff, during the three years immediately 
preceding and including the 18th day of March, A. D. 
1865, was the wife of one Zimri Hosier, on whose good 
conduct, frugality and personal labor she was depend- 
ent for the support of herself and their seven minor 
children; for the proper culture and moral training of 
the latter; and, to a good extent, for her own position 
in society.” 

“The said Zimri Hosier, when not intoxicated or 
laboring under the effects of intoxication, was an indus- 
trious laboring man, and regularly earned and received 
for his labor $1.50 a day, applicable to the support of 
themselves and their said family, and which said swm 
was so applied by him accordingly.* But the said Zimri 
Hosier was in the habit of getting intoxicated, and the 
defendant, well knowing the same, at divers and sundry 
times, on divers days and nights,throughout and during 
the said entire term of three years, up to and on or abvut 
the 12th day of the said month of March, 1865, at the 
village of Lewisburgh, in the county of Preble, unlaw- 
fully, willfully and maliciously sold to the said Zimri 
Hosier, intoxicating liquors, thereby causing him thus 
frequently to get intoxicated, in consequence of which, 
he, as often, became and was, in addition thereto, in- 
firm and diseased, and, for times, varying from and to 
several days; and aggregating within the said term of 
three years, not less than nine months, or the average 
of one-fourth part of his whole time, incapable of 
laboring; by reason whereof, she, as his wife, was com- 
pelled to and did take charge of and provide for him, 
for and during the said aggregate time of nine months, 
until and on the said 18th day of March, A. D., 1865, 
when said series of intoxications and their sad effects 
culminated in his death: leaving her wearied with the 
labor of providing him with necessary food and medi- 
cine, the attention and care bestowed upon him; and 
burdened with the further expense of his funeral rites 
and burial, and of the rearing, maintenance and edu- 
cation of their said minor children, by her own un- 
aided labor; whereby she was, and is injured in her 
person, her property, and her means of support, to the 
damage of the plaintiff, five thousand dollars, for which 
she prays judgment.” 

The defendant moved the court to compel the plain- 
tiff to make her second amended petition more specific 








= italicized words were interlined by way of amend- 
ment. 





and certain in the following particulars: 1. By stating 
the nature of the injuries upon which the plaintiff seeks 
to recover; whether it be to her person or her property, 
or means of support. If to her person, in what man- 
ner and by what means. If to her property, what 
property, and how injured. If to her means of sup- 
port, the amount thereof, and in what particulars her 
means of support were injured, and the special damage 
sustained by each. If any damage is claimed for caus- 
ing the death of said Zimri Hosier, let such claim be 
distinctly made, and the damages claimed on account 
thereof. 3. By stating the time of the sales of liquor, 
and the quantity sold at each, and the damages result- 
ing to her person, her property, or means of support by 
reason of any such sales. 

On the hearing of this motion, the court found the 
petition to be uncertain in not stating that the money 
earned by said Zimri Hosier was applied to the support 
of his wife, and in that particular sustained the motion; 
and, as to the remainder of the petition, overruled the 
motion, and defendant excepted. 

Thereupon the plaintiff obtained leave of the court to 
amend her petition at bar by inserting the following 
words at the end of the second paragraph of the peti- 
tion, to wit: “‘and which said sum was by him so ap- 
plied accordingly.’’ To this the defendant excepted, 
All which appears in a journal entry. 

Thereupon the defendant demurred to the second 
amended petition for the following causes: 

1. There are several causes of action improperly 
joined in the petition. 

2. The plaintiff has not legal capacity to sue. 

3. The petition does not state facts sufficient to con- 
stitute a cause of action. 

This demurrer was overruled, and exception was 
taken by the defendant. 

Thereupon he filed an answer which: 

1. Denies, that on or about the 12th of March, 1865, 
or at any other time, he unlawfully, willfully and ma- 
liciously sold to said Zimri Hosier intoxicating liquors, 
thereby causing him to get intoxicated. 

2. Denies that the plaintiff's husband was at any 
time prevented or hindered from following his usual 
avocation, or laboring, by reason of any sales of liquors 
made to him by the defendant. 

3. Denies that the plaintiff was injured in her per- 
son, her means of support, or in her property, by rea- 
son of any sale or sales of liquor by the defendant to 
the plaintiff’s husband. 

The cause was tried to a jury. The opinion of the 
court contains a statement of what the testimony 
tended to prove. At the trial the plaintiff disclaimed 
to the jury the right to recover any thing on the 
ground of the death of the husband, or for any injury 
to her person or property. 

The court charged the jury as follows: 

“If the defendant, by the sale of liquor to Zimri 
Hosier, produced his intoxication, and if Zimri Hosier 
was a man in the habit of getting intoxicated, and the 
defendant knew the fact that Hosier was in the habit 
of becoming intoxicated, and if the plaintiff was, by 
such intoxication of her husband, so produced by the 
defendant, injured in her means of support, she is 
entitled to compensation for the injury she has sus- 
tained. 

“You are to look at all the testimony, and determine 
what would have probably been the means of support 
which the plaintiff would have had in the event that 
no sale of liquor had been made to Zimri Hosier by 
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the defendant, and to the extent that she has suffered 
in her means of support by intoxication produced by 
the defendant. If that intoxication was produced by 
liquor sold in violation of law, alleged in the petition, 
you are to allow hér damages. 

“If the deceased, Zimri Hosier, was in such circum- 
stances that his wife and children required the pro- 
ceeds, or part of the proceeds, of his daily labor for 
their support, they were entitled to this support out 
of his daily labor; and the person who, by selling 
liquor to the deceased, and thereby producing his in- 
toxication, deprived them of the means of support, 
in whole or in part, would be liable to respond in 
damages to the amount of support he deprived them 
of. 

“Every man who has a wife owes her maintenance. 
If he has not other means at command to afford that 
support and maintenance, he must necessarily provide 
such means in some comfortable manner. If his only 
means of affording such support is out of his daily 
labor, then the person who, by producing his intoxica- 
tion in violation of law, renders him unfit for labor, 
and prevents him from pursuing his only means for 
the sustenance of his wife, is liable. But if the party 
alleged to have neglected his business from intoxica- 
tion would not have pursued his business if sober, or 
if, before the sale of liquors to him, as alleged, he was 
unfit for any occupation, in that event his wife would 
suffer no damage from his intoxication. But if he 
would have pursued his regular occupation if sober, 
and by intoxication produced by another, by the sale 
of liquor in violation of law, failed to pursue such oc- 
cupation, and his wife is thereby deprived of the 
means of support, she is entitled to recover to the 
amount which she may have been deprived of the 
means of support. And if the other facts appear, it 
is for you to say, from the testimony in the case, in 
the light of surrounding circumstances, what injury 
the plaintiff has sustained in her meaus of support, 
and to allow her accordingly. 

“And you may go beyond this, and not only allow 
her the actual damages sustained, but allow damages 
by way of punishing the defendant, and of serving as 
an example to others. This is a matter within your 
sound discretion, as to whether you will allow these 
vindictive or exemplary damages or not; or, if you 
allow them, what amount you will allow. 

“If there were aggravating circumstances surround- 
ing the selling, such circumstances may be considered 
in assessing the amount of damages. If the defendant 
knew the family of Hosier needed the assistance of 
his labor for their support, and that, by his intoxica- 
tion, he neglected to provide for their support; and if 
he was requested by the wife or other persons of the 
family to desist from selling liquor to the husband, and 
still persisted, these would be circumstances in aggra- 
vation of damages. What circumstances are, or are 
not shown by the testimony, to exist in this case, 
whether aggravated or mitigated, is for you to deter- 
mine. You are to look to the testimony, and the whole 
testimony, and render such verdict as you may think, 
under your oaths, is justified. 

“You should not be influenced by your personal 
views of the propriety or impropriety of the law. 
Whether the law was properly or improperly passed, is 
not for you or me to determine. Itis the duty of courts 
and juries to enforce the laws in proper cases, as they 
may find them, until they are repealed, or by some 
proper tribunal declared unconstitutional 





“If the party was far gone in the habits of intoxica- 
tion, and had become diseased bodily or mentally, and 
the defendant knew this fact, the selling to him, under 
these circumstances, wonld be more aggravating than 
selling to one not so badly addicted to intemperance, 
and who had more vigor of mind and body. 

“On the other hand, if the defendant at times, in 
good faith, refused to furnish liquor to the deceased 
when requested, this would be a circumstance that 
might be considered in mitigation of damages. If such 
refusal was not in good faith, but merely to deceive 
persons present as to his course toward the deceased, 
his refusal would not be in good faith, and would not 
goin mitigation. It is not intended by these remarks 
to intimate to the jury any opinion as to what the facts 
were in this case; what the facts were is entirely for 
the jury.” 

The defendant excepted to the charge of the court, 
and, after it was concluded, requested the court to 
charge the jury that before they could find the defend- 
ant’s liability fixed under the law, a preponderance of 
evidence must show: 

‘* First. That the defendant sold intoxicating liquors 
to the plaintiff’s late husband, in violation of law, 
whereby her said husband was made to become in- 
toxicated.”’ 

“Second. That while thus intoxicated, from the de- 
fendant’s unlawful act, and as the probable result of 
such intoxication, the said husband did some act or 
some thing resulting in immediate and actual injury 
to the plaintiff, in her person, her property or her means 
of support actually in existence.” 

“Third. That the said husband’s omissions to labor 
while intoxicated, by the unlawful act of the defend- 
ant, cannot be made the ground of recovery in this 
action.” 

* Fourth. That the wages of the said husband, for 
labor never peformed by him, did not constitute the 
means of support of the plaintiff, within the meaning 
of the law, even if the jury should believe from the 
evidence that the said husband would probably have 
labored and made wages, had it not been for his in- 
toxication, produced by the unlawful act of the 
defendant.”’ 

The second, third and fourth of these propositions 
the court refused to give in charge to the jury, and 
defendant excepted. 

The verdict was for the plaintiff, assessing the dam- 
ages at $200. The defendant moved to set aside this 
verdict and for a new trial, on the following grounds: 

1. The verdict is against the weight of the evidence. 

2. The verdict is against the law of the case. 

3. The court erred in its charge to the jury. 

4. The court erred in refusing to charge as requested 
by the defendant. 

5. The damages are excessive, and were given under 
the influence of passion, prejudice and misappreheu- 
sion of the law and evidence. 

This motion was overruled and exception taken, and 
judgment entered on the verdict. 

To reverse the judgment the defendant filed his 
petition in the district court, claiming that the com- 
mon pleas erred : 

1. In overruling his motion to make the second 
amended petition more definite and certain, and in 
permitting the plaintiff below to amend her petition 
at bar, without verification of the amendment. 

2. In overruling the demurrer to the petition as 
amended. 
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3. In the charge to the jury, and in refusing to 
charge as requested by the defendant below. 

4. In overruling the motion to set aside the verdict 
and for a new trial. 

The cause was reserved in the district court for de- 
cision in this court. 


Gilmore & Campbell (with Hubbard & Freeman) for 
plaintiff in error: 

1. The statement of facts and averments of the sec- 
ond amended petition are such as to leave it uncertain 
whether the plaintiff below placed her right to recover 
on the sixth or on the seventh section of the “liquor 
law ” (S. & C. 1432), or on the act allowing damages for 
unlawfully causing the death of her husband. 8. & C. 
1139. 

2. The demurrer to the petition was improperly 
overruled : 

(1) The plaintiff improperly joined causes of action 
which should be separately stated and numbered. 
Code, §§ 85, 86. 

(2) The plaintiff had not legal capacity to sue in the 
action. The original petition was filed after her hus- 
band’s death. The right of action against the defend- 
ant, which she had as a wife, under the seventh section 
of the liquor law, did not survive to her as a widow. 

The liquor statute is penal in its character, and 
should be strictly construed. Halil v. The State, 20 
Ohio, 7; U. S. v. Wilson, Baldw. C. C. 78. The widow 
is not within the definition of the seventh section, 
taking the word in its ordinary acceptation. The 
statute does not provide that the right of action—a 
purely statutory right—given to the wife shall sur- 
vive to her asa widow. Where one claims a statutory 
right against another, he shall bring himself clearly 
within the terms which confer that right. Rolcliff v. 
Beck, 10 West. L. J. 72, and cases there cited. 

The statute does not vest in the wife any interest or 
property, but simply a naked right of action. The 
plaintiff, as wife, had no claim or title whatsoever, till 
after suit commenced, to the damages for which the 
seventh section gives her a naked right of action only. 

3. The court erred in refusing to set aside the verdict 
and grant a new trial: 

(1) The verdict is against the weight of the evidence, 
and the damages are excessive. 

(2) The verdict is contrary to law. The plaintiff 
rested her right to recover on the grounds of injury to 
her ‘‘means of support.’’ The phrase is too loose, 
vague and uncertain to found upon it an action at law 
to recover a penalty. The phrase cannot be used by 
the wife for the recovery of damages for an injury to 
a thing so intangible as the uncontracted, unperformed 
future labor of the husband. 

(3) The court erred in its charge to the jury and in 
refusing to charge as requested. The charge was in- 
applicable and legally unsound. The court fails to 
give a legal definition to the vague phrase “‘ means of 
support.’ Each juror was left to guess its meaning. 

It was error to unite the children with the wife. 
Each of them had a right of action under the statute. 
She had sued for herself alone, and could not recover 
for them or on account of them. The language of the 
statute is, “that every wife, child,”’ etc., shall have a 
right of action, etc. : 

It was stating the case too strongly and erroneously, 
and in a way calculated to mislead the jury, for the 
court to say that every husband “ must necessarily pro- 
cure ’’ means of support for his wife, etc. 





As to exemplary damages, the charge was errone. 
ous and calculated to mislead the jury, and preju- 
dice them against the defendant. The term “ exem- 
plary damages”’ is used without qualification in the 
seventh section. It must be presumed, therefore, that 
it is used in the sense in which it is understood at law, 
and it cannot be expanded or contracted from this, 
“Exemplary damages are given in cases where the ag- 
gressor is animated by a fraudulent, a malicious, or an 
oppressive intention.”” Sedgw. on Dam. 35. And the 
defendant must have acted with these, or some of 
these, toward the plaintiff. The testimony shows no 
legal ground upon which exemplary damages could 
be allowed; and the court should either have said so 
to the jury or have said nothing on the subject of ex- 
emplary damages. The court failed to indicate or 
define the legal grounds upon which such damages are 
allowable, but gave the jury erroneous impressions on 
the subject, and turned them in upon the defendant 
with no rule to guide them but their “sound discretion.” 

Throughout the charge, matters of fact which should 
have been left to the jury, are charged as matters of 
law. Kober v. The State, 10 Ohio St. 444. 


J. H. Foos, for defendant in error: 

1. The second amended petition contains but one 
cause of action. All the averments in the petition, 
respecting the death of the husband, are simply de- 
scriptive of the injury to the plaintiff’s means of sup- 
port, and do not profess to be a substantive ground of 
recovery. 

2. The plaintiff had legal capacity tosue. The action 
is by her as a person, Sarah Hosier, not as a widow. 
The injury was done to her while she was the wife of 
Zimri Hosier, and his death did not work a forfeiture 
or abatement of this right. It was not necessary to 
the continuance of the right of action that the suit 
should have been brought in the life-time of the hus- 
band. This is not a case where the principles of sur- 
vivorship obtain. The husband had no interest in the 
subject-matter of the suit. His death did not affect 
the right of the wife. If she had died before suit 
brought, the question of survivorship might have been 
raised. But, in the present case, no one has died who 
had any interest in the controversy; both parties are 
living. If the plaintiff does not come under the de- 
scription of “ wife,’’ she surely does come within the 
description of ‘‘ other persons,’’ as used in the statute. 

The civil action given by the statute is not a penal 
action. It is like actions for a malicious prosecution, 
injury to personal property, or slander; in all of which 
exemplary damages may be given as a punishment for 
the malice. And yet these actions are not termed or 
known as penal actions, nor are the rules governing 
them construed strictly. 

2. The motion for a new trial was properly overruled: 

(1) The verdict is not against the weight of the evi- 
dence, and the damages are not excessive. 

(2) The verdict is not contrary tolaw. By virtue of 
the statute giving the right of action, the plaintiff was 
entitled, on the facts stated in the petition, to recover 
for the injury to her “means of support,’’ resulting 
from her husband’s inability, in consequence of intoxi- 
cation, to perform labor and earn wages necessary and 
applicable to her support. Duroy v. Blinn & Letcher, 
11 Ohio St. 331. The wife has the right to be supported 
by the husband (2 Kent’s Com. p. 146), and by his daily 
labor, if necessary. 

(3) The charge of the court, when taken as a whole, 
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will be found to be a correct exposition of the law of 
the case. 

McELvAINE, J. 1. We find no error in the overruling 
of the motion to make the second amended petition 
definite and certain. The nature of the charge con- 
tained therein is sufficiently apparent. The petition 
contains, no doubt, much irrelevant matter that might 
have been stricken out, but no objection was made by 
motion to strike out, which is the only way of reach- 
ing such matter. 

2. It is also assigned for error, that on the hearing of 
the motion to make the second amended pstition defi- 
nite and certain, the plaintiff below was permitted by 
the court, against the objection of the defendant, to 
amend, by inserting in the petition an allegation that 
the proceeds of her husband’s labor had formerly been 
applied to her support, without subsequent verification. 

The petition containing the averment referred to 
appears in the record properly verified. It is true, the 
clerk entered upon the journal of the court the fact as 
claimed by plaintiff in error, but the only proper mode 
of saving such rulings upon the record is by bill of 
exceptions. 

The practice of mutilating pleadings by striking out 
or inserting new matter, by way of amendment, must 
be condemned; but, in this case, even if the question 
had been properly saved, it would not afford ground 
for reversal, as it is clear the defendant was not preju- 
diced by the alteration, for the reason that the amend- 
ment was immaterial and unnecessary. Before the 
alteration the petition contained a statement that the 
plaintiff was dependent upon the labor of her husband 
for her support, which certainly was a sufficient predi- 
cate for an averment of injury by being deprived of 
such means of support. 

But quere — whether it was necessary to aver that she 
was dependent upon his labor for her support? 

8. The overruling of the demurrer to the second 
amended petition is also assigned for error. 

The demurrer specifies these grounds of objection: 

ist. That several causes of action are improperly 
joined ; 

2d. That the plaintiff has no legal capacity to sue ; and, 

3d. That the petition does not state facts sufficient to 
constitute a cause of action. 

As to the first objection. There is, in fact, but one 
cause of action stated in the petition. The action is 
brought under the seventh section (original) of the act 
of May 1, 1854 (S. & C. 1482), entitled ‘* An act to pro- 
vide against the evils resulting from the sale of intoxi- 
cating liquors in the State of Ohio,’’ to recover dama- 
ges for injuries sustained by the plaintiff, as the wife 
of Zimri Hosier, in consequence of his intoxication 
caused by the defendant. 

Said section reads as follows: ‘*That every wife, 
child, parent, guardian, employer or other person, who 
shall be injured in person or property or means of sup- 
port, by any intoxicated person, or in consequence of 
the intoxication, habitual or otherwise, of any person, 
such wife, child, parent, guardian, employer or other 
person shall have a right of action, in his or her own 
name, against any person who shall, by selling intoxi- 
cating liquors contrary to this act, have caused the 
intoxication of such person, for all damages actually 
sustained, as well as exemplary damages,”’ etc. 

As to the second objection taken by the demurrer. 
It is claimed that the plaintiff below had no legal ca- 





pacity to sue: ‘‘Ist. Because the statute does not provide 
that the right of action given toa “‘ wife’ shall survive 


to her asa widow. And 2d. Because the statute does 
not vest in the wife any interest or property, but sim- 
ply a naked right of action.” 

It may be conceded that this statute, being in its 
nature penal, and providing a remedy unknown to the 
common law, must be strictly construed; and, there- 
fore, no person can maintain an action under its pro- 
visions, to whom a right of action is not given by its 
terms. 

The term “wife’’ is used to designate a class of 
persons to whom the right of action is given. The 
plaintiff was the wife of Zimri Hosier at the time the 
defendant caused his intoxication, and at the time 
the injuries complained of were sustained. The right 
of action then vested in her, and having vested, the 
statute did not divest it upon the death of her hus- 
band; nor does it abate upon common-law principles. 
The husband had no interest in it, and no control over 
it. The right of action vested in her, to be prosecuted 
in her own name, and for her sole use. She did not 
lose her identity by the death of her husband. True, 
the relation of wife closed, but that relation, although 
essential, by the terms of the statute, to the inception 
of the right of action, is not necessary in the prosecu- 
tion of the remedy. The plaintiff does not sue because 
she is the widow of Zimri Hosier, but because she was 
his wife at the time she was injured. The term ‘“em- 
ployer’”’ is used to designate another class of persons to 
whom a right of action is giyen by the terms of this 
statute. If the right of action vested in a wife abates 
upon the death of her husband, because the relation of 
wife no longer exists, I take it, that an employer cannot 
sue under this statute, after the relation of master and 
servant has ceased. Strict construction does not lead 
to such conclusions. 

Nor is the right of action given by this statute a 
mere naked right, as in popular or qui tam actions. 
But it is a right to a remedy for a real injury; a means 
of recovering actual, personal damages. 

In popular actions the right to sue is given to any 
person who may first prosecute, not for a personal in- 
jury, but for a penalty to which the prosecutor has no 
claim until suit is commenced. Under this statute the 
right of action is confined to the persons named, and 
they cannot recover unless they prove actual injury to 
their persons or property, or means of support. 

As to the third objection stated in the demurrer. It 
is sufficient to say that the statutory grounds of action 
are all sufficiently stated in the petition. 

4. The defendant below moved the court to set aside 
the verdict and for a new trial, upon the ground that 
the verdict was contrary to the law and evidence. The 
overruling this motion is claimed to be error. 

The testimony tended to prove (and it is sufficient for 
that purpose) that the plaintiff’s husband, for some 
time previous to his death, was habitually intoxicated ; 
that the defendant sold him intoxicating liquors in 
violation of the act of May 1, 1864, and thereby caused 
his intoxication; that by reason of such intoxication 
he (the husband) was rendered incapable of perform- 
ing his ordinary labor; that the plaintiff was depend- 
ent on his labor for support; that the proceeds of his 
labor had previously been applied for that purpose: 
that in consequence of such intoxication the plaintiff 
was compelled to resort to other resources for the sup- 
ply of her wants; that plaintiff was reduced to a state 
of want, although the husband continued to furnish a 
portion of her means of living, from money received 
on the sale of his property. 
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The plaintiff on the trial disclaimed any damage re- 
sulting to her from the death of her husband, and also 
for any injury to her person or her property, and relied 
solely upon the claim that she had been injured in her 
means of support. 

Upon this state of facts two objections are made by 
plaintiff in error: 1st. That the phrase “means of 
support,’’ as used in this statute, is too vague to receive 
judicial construction; and 2d. That if the meaning of 
this phrase can be ascertained, still the plaintiff was not 
injured in her means of support. 

This phrase was in common use at the time and long 
before the passage of this statute. It then was and 
still is as well understood as most words and phrases 
in the English language. It is commonly used in the 
plural form, but often in a singular sense. In its gen- 
eral sense it embraces all those resources from which 
the necessaries and comforts of living are, or may be, 
supplied, such as lands, goods, salaries, wages or other 
sources of income. In its limited sense it signifies any 
resource from which the wants of life may be supplied. 

We are not called upon in this case to determine the 
full extent and scope of its meaning, but only to ascer- 
tain whether the wages or proceeds of ordinary labor 
is a “‘means of support’’ within the meaning of the 
statute. And of this proposition we entertain no 
doubt. See Duroy v. Blinn, 11 Ohio St. 331. 


Ordinary labor being a means of support, the next 
question is, whether the labor of the husband, or its 
proceeds, can be regarded as tue wife’s means of sup- 
port. 

A husband is morally and legally bound to supply his 


wife with the necessaries and comforts of life. If he 
has no other resource, it is his duty to contribute his 
labor and its proceeds to her support. And the wife 
has a corresponding right to be maintained and sup- 
plied, and to that end she has an interest in all her hus- 
band’s resources. It is upon this principle that ali- 
mouy is decreed to a wife out of her husband’s estate, 
or charged upon him personally. A wife, then, has an 
interest in the labor of her husband, and in its pro- 
ceeds, and especially when that labor is necessary for 
her support. If she has an interest in her husband’s 
labor and its proceeds as a means of support, she has 
an interest also in his capacity to labor. Capacity to 
labor is a means of support; and any deprivation of 
her rights or interest in the proceeds of his labor, or 
his capacity to labor, is an injury to her in her means of 
support. This must be so, especially if she is depend- 
ent upon such labor for her living in whole or in 
part. 

Nor is it an answer to say, that because the common 
law gave her no remedy for the wrongful deprivation 
of her rights in such case, that, therefore, she was not 
injured. Her injury was none the less without than 
it would have been with a remedy. It is not true that 
the common law gave a remedy for every wrong or 
injury. 

5. It is further objected that the court erred in the 
charge as given to the jury, and in refusing to charge 
as requested. 

Without referring specially to the charge as given, or 
to the requests refused, it will suttice to state the rules 
by which the objections urged must be determined 
against the plaintiff in error: 

Ist. The omission of a court, in its charge to the 
jury, to define and explain doubtful words or phrases 
contained in a statute upon which the action is found- 
ed, does not constitute a ground for reversal, unless 





such definition or explanation was requested by the 
party claiming to have been prejudiced thereby. 

2d. Nor willa verdict be disturbed because the court 
charged the jury upon general propositions of law not 
involved in the issue, if it appear from the whole 
charge that the jury could not have been misled 
thereby. 

38d. Whatever may be the rules of the common law 
as to the state of facts necessary to justify the assess- 
ment of exemplary damages, it is clear to our minds 
that exemplary damages may be recovered in any ac- 
tion brought under this section, in which the evidence 
shows a right to recover actual damages. The amount 
of such damages is left to the sound discretion of the 
jury, subject to be controlled by the court when such 
discretion is abused. In actions under this statute the 
jury, in the exercise of its discretion as to exemplary 
damages, ought to consider all the circumstances prop- 
erly before them tending to aggravate or mitigate the 
conduct of the wrong-doer. 

We find no error in the charges given, or in refusing 
the charges requested. 

The whole amount of damages awarded in this case 
was $200. We cannot say that this amount was exces- 
sive. Judgment affirmed. 

Scott, C. J., and Welch, White and Day, JJ., con- 


curred. 
————»—_—_ 


COMMISSION OF APPEALS ABSTRACT. 
DEFENSE. 


Action brought by a judgment creditor to reach 
property fraudulently trausferred by the debtor to his 
wife. 

Held, that a general assignment made for the benefit 
of creditors is no defense. It is not for the fraudulent 
debtor and his wife, to undertake to guard any rights 
the assignee may possibly have. If he has any he 
alone must assert them. Defendants can only object 
that the assignee is not made a party, and if such ob- 
jection is not presented by demurrer or answer it is 
waived. Fort Stanwix Bank v. Leggett et al., impleaded, 
etc. Opinion by Reynolds, C. 

INSURANCE. 

Where a policy of fire insurance reserves to the 
underwriter the right to terminate the insurance on 
giving notice to that effect and refunding a ratable 
proportion of the premium for the unexpired term to 
cancel the contract it is requisite: Ist. That a notice 
should be given to the assured that the insurance is 
terminated, not that it will be at a future day. 2d. 
That the amount to be returned should be paid or 
tendered to the assured. He must be sought out and 
tender made; holding it subject to his call is not suffi- 
cient. The underwriter must be certain also that the 
whole “ratable proportion” is refunded. This is a 
condition precedent, and payment of a less sum does 
not terminate the insurance. Van Valkenburgh v. 
Lenox Fire Ins Co. Opinion by Hunt, C. 


MARITIME LAWS— POWER OF SHIP'S HUSBAND OR 
MASTER. 


1. One part owner of a ship may bind the others, in 
the absence of any known limitation upon his author- 
ity or expressed dissent upon the part of the other 
owners for necessaries and supplies suitable and proper 
for the ship. McCready et al. v. Thorn et al. Opinion 
by Earl, C. 

2. A ship's husband may be appointed by a written 
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instrument or orally, or his appointment may be in- 
ferred from his exercising the duties of that office, 
with the knowledge and consent of the owners; his 
duties are to conduct all the affairs and arrangements 
for the due employment of the vessel in commerce and 
navigation, and for these purposes he is the agent and 
can bind the owners. A master of a ship may be ap- 
pointed by a majority of the owners in interest, not- 
withstanding the minority dissent, and as such master 
he becomes entitled to hind all the owners by his acts 
in the ordinary business of the ship, and this is so al- 
though the master has taken her to navigate upon 
shares (not chartered her), as long as the person giving 
credit has no notice of the arrangement. Ib. 

8. When the circumstances are such as to justify the 
master, ship’s husband, or part owner to purchase 
upon the credit of the owners, he will be justified even 
in a home port, in borrowing money to pay for the re- 
quired articles, to charge the owners in such case, how- 
ever, the tender must show ordinarily that the money 
not only was borrowed for a proper purpose connected 
with the ship or her navigation, but that it was so ap- 
plied. Ib. 

4. The authorities upon the question of the liability 
of owners of vessels for supplies collated. Ib. 


NEGLIGENCE — RAILROAD. 


1. Action to recover damages for injuries to plaintiff's 
horse and wagon and merchandise, alleged to have been 
occasioned by defendant's negligence. The injury 
complained of occurred in a street in the city of 
Elmira. Defendant's train of cars, a long freight 
train, was standing on it, but not entirely asross it. 
While the train was thus standing on defendant’s 
track, plaintiff, desirous of passing upon the street 
with his horse and wagon, asked a young man who had 
got off the train, but who it did not appear was in 
defendant’s employ, if he could pass. He was advised 
not to do so, as the train migh back at any time. Plain- 
tiff waited a few minutes, and then attempted to lead 
the horse across the track in the rear of the train, 
when the train moved backward, struck and injured 
the horse and wagon. 

Held, that this was not such evidence as constituted 
contributory negligence as matter of law, but the 
question was one of fact forthe jury. Eaton v. Erie 
Railway Co. Opinion by Lott, Ch. C. 

2. The ringing of a bell or the sounding of a whistle 
of the locomotive attached toa long freight train which 
is standing with its rear end partially across the street 
of acity, was not such notice to passengers upon the 
street of an intended backward movement of the train 
as will absolve the railroad company from the charge of 
negligence. Nor does the omission of those signals 
absolve passengers upon the street from the obligation 
toexercise proper care and watchfulness. Ib. 


NEW TRIAL. 


Communication to jury. — This case had been submit- 
ted to the jury, and while they were deliberating they 
sent the officer in charge of them to the judge who held 
the circuit, with a written inquiry ‘‘ whether the wit- 
ness M. proved positively on cross-examination that 
H. did not leave that money on the counter.”? The 
judge having read it, directed it to be handed to the 
stenograper who had taken minutes of the evidence on 
the trial. He looked over the minutes and wrote on 
the paper, ‘‘ Nosuch question was asked.’’ It was then 
handed to the judge, who directed it to be delivered 
tothe jury, who found a verdict for the defendants. 





This occurred without the knowledge or consent of the 
plaintiffs, their attorneys or counsel, and they did 
not learn of it until some days after. Upon these facts 
they moved for a new trial. 

Held, that a party to a trial by jury is entitled to have 
all the proceedings public, both in respect to the produc- 
tion of proof and to the instructions tothe jury by the 
court; and there ought to be no communication be- 
tween the judge and the jury after the latter have 
retired to consider their verdict, in relation to the oral 
evidence or his instructions to them, unless it takes 
place openly in court, or with the express assent of the 
parties. This right is a substantial one, and is not in 
the discretion of the court, and an order denying a 
motion for a new trial, which motion was based upon 
the violation of this right, is appealable to this court. 
A party moving for a new trial on the ground of a 
communication between the judge and the jury with- 
out his knowledge or assent, is not bound to show 
affirmatively that such communication tended to his 
injury. Watertown Bank and Loan Co. v. Mix et al. 
Opinion by Johnson, C. 

SLANDER. 

1. Action for slander; the alleged slanderous words 
imputed to plaintiff the crime of perjury. Defend- 
ant’s answer alleged, in substance, that the words were 
spoken in reference to a suit between the parties be- 
fore a justice of the peace, in which plaintiff was 
sworn as a witness, and “falsely deposed and gave evi- 
dence”’ that he made a certain contract with defend- 
ant, when, in fact, no such contract was made; also, 
that said evidence was material and pertinent to the 
issues. On the trial defendant offered to prove the 
facts set out in his answer, both as justification and in 
mitigation of damages. The evidence was excluded. 

Held, error; that the evidence was not proper in 
mitigation, because the answer omitted to aver knowl- 
edge on the part of plaintiff, and his testimony was 
false (Lott, Ch. C., dissenting), but that it was compe- 
tent in mitigation. Spooner, adm’r, etc., v. Keeler. 
Opinion by Lott, Ch. C. 

2. Words spoken in reference toa judicial proceed- 
ing, or in reference to a witness therein, charging him 
with swearing to a lie, or swearing false in such pro- 
ceeding, impute the crime of perjury, and are action- 
able per se; and in an action of slander founded 
thereon it is not necessary for plaintiff to show the 
pendency of an action or proceeding before a court 
having jurisdiction, or that the words were spoken in 
reference to material evidence given by plaintiff there- 


in. Ib. 
TRUST. 


1. Plaintiff and S. D. D. were married in August, 1848. 
By an ante-nuptial contract between them, plaintiff 
constituted 8S. D. D. “trustee of all her real and per- 
sonal estate,’ and as such ‘to have the entire and sole 
management, direction and control thereof,’’ which 
appointment was “ declared to be irrevocable.” 8. D. 
D., as such trustee, soon after the marriage, took pos- 
session of plaintiff’s property and appropriated a 
portion of the avails to the payment of moneys previ- 
ously borrowed by him to purchase certain real estate, 
and to the erection of buildings thereon. He subse- 
quently conveyed the real estate (plaintiff joining in 
the deed), receiving for a portion of the purchase- 
money the mortgage of the grantees, covering the 
premises for a less amount than the sum thus appro- 
priated. The grantees had no knowledge of such 
appropriation. 8S. D. D. assigned the mortgage by an 
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assignment absolute on its face, expressing full consid- 
eration. Through various mesne assignments, the title 
to the mortgage became vested in the defendant. In 
an action brought to have the mortgage declared to be 
trust property for plaintiff’s benefit,— Held, first, that 
conceding the mortgage was impressed with a trust in 
favor of plaintiff, while held by S. 0. D., a sale or 
pledge thereof by him was not a breach of trust, and 
an assignment to a bona fide holder could not be im- 
peached by plaintiff. Second, conceding that defend- 
ant’s title could be impeached, if it or the previous 
assignees had notice of the trust, the ante-nuptial con- 
tract conveyed no such notice, actual or constructive ; 
and plaintiff having taken without any notice, express 
or implied, for a full and valuable consideration, was a 
bona fide purchaser, and acquired a perfect title there- 
to, free and discharged of the trust. Dillaye v. Com- 
mercial Bank of Whitehall, impleaded, etc. Opinion by 
Lott, Ch. C. 

2. Where a trustee so clothed with full power to man- 
age and control the trust estate, an assignment by him 
of a mortgage, impressed with the trust to a bona fide 
purchaser or pledgee, cannot be impeached by the cestwi 


que trust. Tb. 
—_++—_—_ 


DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF MAINE.* 
ARBITRATION AND AWARD. 


If a submission contain no provision in relation to 
the rules of evidence that shall govern the referees, they 
are not restricted to the rules of the common law, but 
may receive the statements of parties without requir- 
ing them to be first sworn. Sanborn v. Paul, 325. 

ASSUMPTIONS. 


1. A mechanic cannot maintain assumpsit against 
the guardian of a minor for labor performed upon the 
ward’s buildings. Robinson v. Hersey, 225. 

2. Where the fraudulent representations of the seller 
of property, whereby the purchaser was induced to buy, 
were such as give the latter the right to rescind, and he 
does rescind the sale and surrender possession to the 
vendor. the law implies a promise, on the part of the 
seller, to pay the purchaser for labor and materials in 
making reasonable repairs upon the property. Farris 
v. Ware, 482. 

ATTACHMENT... 

The maxim that in law there are no fractions of a 
day does not apply to proceedings in bankruptcy, 
where the exact time when the event occurred is made 
certain by record; therefore, where a debtor’s prop- 
erty was attached at seven o’clock in the afternoon of 
March 8, and his petition in bankruptcy under the U. 
8S. Bankruptcy Act of 1867, was filed at two o’clock and 
fifty minutes in the afternoon of the 8th of July next 
succeeding,— Held, that under section 14, the attach- 
ment was dissolved, the time between the two events 
falling short of four months by four hours and ten min- 
utes. Westbrook Manufacturing Company v. Grant, 88. 

CHECK. 

1. The taking of a check for an existing debt is not, 
ipso facto, payment of the debt. Marrelt v. Brackett, 
524. 
2. The acceptance of a check implies an undertaking 
on the part of the holder to use due diligence in pre- 
senting it for payment. Ib. 


* From 60 Maine Rep. 
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8. The holder is in the exercise of due diligence when 
he presents it for payment in accordance with the usage 
of the banks where payable, and of the persons having 
accounts with such banks— provided the usage is well 
established, reasonable, and lawful, and recognized by 
the mercantile community and the parties to the 
check. Ib. 

4. And it makes no difference that the check is that 
of the agent of the debtor. Ib. 

CLERK OF COURT. 


A clerk of court has, ex officio, no right, without an 
express order of court, to that effect, to complete, alter, 
or amend the record kept by a predecessor in that office, 
whose term has expired. Rockland W. P. Co. v. Pills- 
bury, 425. 

COMMISSION MERCHANT. 

It seems that, in the absence of restrictions from his 
consignor, a commission flour merchant has the au- 
thority to warrant the quality and condition of flour 
sold by him. Randall v. Kehlor, 37. 

COMMON CARRIER. 

A carrier is not liable for goods lost beyond the end 
of his route, unless by special contract. Skinner v. 
Hall, 477. 

CONSTITUTIONAL LAW. 

The legislature cannot constitutionally authorize 
towns to loan their credit to such persons as, in con- 
sideration thereof, will engage therein in manufactur- 
ing for their private emolument. Allen v. Jay, 124. 


DIVORCE. 


A judgment of divorce, a vinculo, obtained by the 
husband on his libel, is no bar to the granting, by the 
same court, of a like divorce to the wife on her libel. 
Stilphen v. Houdlette, 447. 


EVIDENCE. 


1. Parol evidence is admissible to prove a custom 
among flour merchants in the place where it is sold on 
commission, whereby the vendee may rescind the sale 
and return the flour within ten days, if it prove to be 
unsound or damaged. Randall v. Kehlor, 37. 

2. Parol evidence is admissible to show the division 
of a line fence made more than forty years before. 
Harlow v. Stinson, 351. 

HUSBAND AND WIFE. 


If a wife, in the presence of her husband, knowingly 
aids him in a fraudulent transfer of his real estate to 
her, the prima facie presumption is that she acted 
under coercion; but this presumption may be rebut- 
ted. Warner v. Moran, 227. 


INTEREST. 


The owner of land taken for the location of a rail- 
road is entitled to interest on the amount of the dam- 
ages, from the time of the taking to the time of the 
assessment. B. & P. R. R. Co. v. McComb, 290. 


LAND DAMAGES. 


1. In estimating the damages of a land-owner, for 
the taking of a strip of his land across his lot for the 
location of a railroad, the award must be restricted to 
the direct injuries to the lot in question. B. & P. R. 
R. Co. v. McComb, 290. 

2. Thus a sheriff’s jury may consider the value of the 
land taken; and if the remainder of the lot is rendered 
less valuable by reason of being severed, or disfigured 
on account of the strip taken and the use made of it, 
they may allow such sum as they find the injury to be; 
and in determining the consequent depreciation of the 
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lot, they may consider the use to which the strip taken 
is appropriated; the character, situation, present and 
probable use of the remainder of the lot; the distance 
of the owner’s buildings from the location of the rail- 
road; and any facts which the jury, from a view and 
the testimony, shall find injure the value of the prem- 
ises by a proper and legal use of the road. Ib. 

8. So, also, they may consider all inconveniences 
from the sounding of whistles, ringing of bells, rattling 
of trains, jarring of the ground, and from smoke, so 
far as they severally arose from the use of the strip 
taken and upon it, excluding all common and indirect 
damages. Ib. 

4. So, also, if they find that the real value of the 
remainder of the lot and of the erections thereon was 
actually diminished, by exposure to fire from the com- 
pany’s locomotives, they may assess such sum as will 
be a just compensation for such diminution, taking 
into consideration, at the same time, that by the stat- 
ute, if property is injured by fire communicated by a 
locomotive engine, the company using it is absolutely 
responsible for such injury. Ib. 


LORD’S DAY. 


An action will not lie to recover damages, arising 
from the immoderate driving of a horse during a pleas- 
ure drive on the Lord’s day, for which he was hired. 
Parker v. Latner, 528. See, contra, Hall v. Corcoran, 
107 Mass. 251. 

PROMISSORY NOTE. 

1. A notice to an indorser merely informing him of 
the non-payment of the note and demanding payment 
of him, without stating in substance that payment has 
been demanded of the maker, or giving any legal ex- 
euse for not demanding it of him, is insufficient to 
charge the indorser. age v. Gilbert, 485. 

2. A statement in the official certificate of the notary 
that he ‘“‘delivered notice of the non-payment of such 
note to” the indorser, naming him, “demanding pay- 
ment of him,”’ is insufficient to charge the indorser. Ib. 


SLANDER. 


1. In an action of slander, where the words “you 
swore to a lie, and I can prove it,” are relied on as im- 
puting to the plaintiff the crime of perjury, there must 
be an averment in the declaration that the words were 
spoken with reference to some proceeding before some 
specified court, tribunal, or officer created by law, or 
in relation to some specified matter or thing where an 
oath is authorized by law; and the allegation must be 
supported by proof or the action is not maintainable. 
Small v. Clewley, 262. 

2. In such case the general averment, that the de- 
fendant intended thereby to charge the plaintiff with 
the crime of perjury is not sufficient. Ib. 

8. An allegation ‘“‘ you have committed the crime of 
perjury,’’ when supported by proof will sustain an 
action of slander. Ib. 


TELEGRAPH. 


The defendant company transmitted messages du- 
ring the night, known as night messages, at about 
one-half of the usual rates charged for day messages. 
And the plaintiffs having received a telegram, offering 
them a cargo of corn at 90 cents per bushel, went to the 
defendants’ office, and, calling for one of their “ night 
Message blanks,’’ on which was printed, “It is agreed 
between the sender of the following message and this 
company, that the company shall not be liable for mis- 
takes or delays in the transmission or delivery, or for 





non-delivery of any message beyond the amount re- 
ceived by said company for sending the same,” ‘send 
the following message subject to the above terms, which 
are agreed to,’’ replied by writing thereon a message, 
properly addressed, of the following tenor: ‘Ship car- 
go named at 90, if you can secure freight at 10, wire us 
the result,’ and paid 48 cents, the rate for night mes- 
sage. The message was sent but not delivered, by 
reason whereof the plaintiffs failed to obtain the corn 
at the terms offered, and the price of corn and freight 
immediately advanced. The defendants admitted 
their liability to the extent of sum paid. 

Held, that the terms of the foregoing condition are 
not reasonable, and do not exonerate the company from 
liability beyond the sum paid for the transmission of 
the message. Held, also, that the rule of damages in such 
case is the difference between the price named and that 
which the plaintiff would have been obliged to pay at 
the same place, in order by due diligence, after notice 
of the failure of the telegram, to purchase the like 
quantity and quality of corn, with the same rule in 
relation to the freight. Appleton, C. J., dissenting. 
True v. Int. Tel. Co., 9. 





LEGAL EDUCATION. 


We recently expressed the opinion that the Law 
School was the best place to commence the study of 
the law, and in this we have the support of Judge 
Cole, of the Supreme Court of Iowa, and editor of the 
Western Jurist. In the August number of that excel- 
lent periodical, we find the following article from his 
pen: 

‘*In the two former articles by Professor Washburn, 
the reason why a legal education should be obtained, 
and what was necessary to constitute a legal education, 
have been set forth in a manner so clear, attractive and 
instructive as to render any thing further thereon 
wholly unnecessary. 

“‘ How shall that legal education be acquired? Form- 
erly, the only way of acquiring it was by entering, as a 
student or clerk, into the office of some practitioner, 
and there, for a series of years, to pursue (nominally) 
the study of law. While a law student would acquire 
some knowledge of the law under such circumstances, 
it was nevertheless of that indefinite kind resulting 
from absorption rather than of a thorough and certain 
knowledge, which only can be acquired by continuous 
and systematic study. Most of the lawyers who then 
took, or now take, students (so called) into their 
offices, did then, and still do so, out of consideration 
for their services as janitors for their offices, as mere 
clerks for copying papers, preparing and serving no- 
tices, etc., etc. Very few, if any, lawyers give any 
time regularly or specially to the matter of instructing 
such students in the knowledge of the law. Asarule, 
the time of the lawyers whose offices are sought by 
students is too much occupied with their business to 
allow them to devote any part of it to regular instruc- 
tion. Besides this, it may truly be said that no lawyer 
is properly qualified to instruct a student who has not 
devoted some time to the preparation for such instruc- 
tion; and no lawyer in full practice can, for any tui- 
tion he is likely to receive, afford to give the time requi- 
site to both prepare himself and instruct the student 
or students he may have. 

“¢ And, further than this, a lawyer's office is no place 
for a student; it is quite impossible to be a student 
there. It is essential that a student shall apply him- 
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self continuously and systematically to the subject he 
studies. Unless he does, he will make no satisfactory 
progress; aud this he cannot do in a lawyer's office. 
His study is frequently, hourly and almost constantly 
interrupted by the calls and business of clients, the 
demands for copies of papers, the service of notices, 
and the social calls of like students from other offices. 
And without further detail, the whole matter may 
well be summed up in the declaration, the verity of 
which every one having experience will approve, that 
the office of a lawyer, in full practice, is the most de- 
moralizing place for mental discipline that can be 
found. Hence, to enter a lawyer's office for the pur- 
pose of the study of the law, is absurd; it is worse 
than folly. Such a course will destroy mental disci- 
pline, defeat systematic study, override habits of or- 
der, extinguish love for thoroughness, and will afford 
only that indefinite and uncertain knowledge which 
results from mere absorption, and is ultimately of 
more detriment than advantage —all that is of real 
benefit might be better acquired by a patient and 
attentive listening to the proceedings of a single term 
of court. The question, therefore, how shall a legal 
education be acquired, may be answered negatively, 
not in a lawyer's office. 

“Still the question how shall a legal education be ac- 
quired remains unanswered. Law is a science. A 
knowledge of it can only be acquired as we acquire 
knowledge of other sciences, and that is by patient, 
persevering, continuous and thoughtful study under 
the direction and instruction of competent and faith- 
ful teachers. The theory that it may be acquired in 
any other way is a cheat, a snare anda delusion. Law 
is not only a science, but it is an applied science of the 
most difficult and complex character. It consists of 
an infinite number of independent rules, and, as ap- 
plied to the transactions between men, it is seldom 
found that their rights are to be determined by any 
single rule, but by several, each modifying and restrain- 
ing the others. So that in order to be able to properly 
aid in the administration of the law (and this is the 
high duty of lawyers) it is necessary to have a thorough, 
precise and critical knowledge of the many different 
rules cf law, and also a comprehensive and enlightened 
judgment respecting them, enabling one to determine 
the extent of the modification the several rules in- 
volved in any case shall have upon each other. The 
bare statement of these truths, which are well known 
to every experienced lawyer, abundantly manifest the 
necessity for thoruughness of instruction by wise and 
careful teachers. 

** But the truths before stated also show the neces- 
sity for a thorough and comprehensive education, in 
the schools, before entering upon the study of the law. 
For the judgment is improved and the capacity to ac- 
quire a knowledge of the law is enlarged by a previous 
liberal education; and it may be truly said, that, all 
other things being equal, the young men having such 
liberal education will excel as lawyers those who have 
it not. Itis, therefore, advisable for all who expect to 
pursue the study and the practice of the law, to first 
apply themselves to the attainment of as liberal an 
education as is practicable ; and this as a part of the 
means of acquiring a legal education. This idea is too 
often overlooked, and academic studies abandoned in 
order to take up the law, whereby many only attain to 
a medium standard in tke profession, who might, by a 
more extended academic course, have attained much 
greater eminence and usefulness as lawyers. When- 





ever it is practicable, a full college course should pre- 
cede the entering upon the study of the law. 

‘From what has been said, it must also be apparent 
that a thorough legal education cannot be acquired in 
a single year of study. There are two ways in which 
this ‘single year of study’ is made up; sometimes it is 
called a two years course, and is made so by making it 
occupy two years, but only six months being employed 
in each year; and, again, it is called a one year course, 
but the whole year is occupied continuously. Of these 
two ways, doubtless the latter is the best, since it 
affords continuous study and instruction and the full 
benefit of the mental discipline acquired in the first 
half year is without diminution enjoyed in the last 
half. But, however this year of study may be accom- 
plished, whether in one year or two, it is intended here 
to say, that it is too short a time for the acquisition of 
a full and complete knowledge of the law. It is to be 
hoped that at an early day, longer courses will be 
adopted by the law schools of the country and followed 
completely by those who enter them. 

** How shall a legal education be acquired ? Answer. 
In the Law Schools. We shall have something to say 
hereafter as to the manner and course of instruction 
therein.” 





—__@————__— 


LEGAL NEWS. 

Warren S. Lunty has been appointed United States 
attorney for the western district of Virginia. 

Ex-Attorney-General Reverdy Johnson is left, by 
the death of Mr. Meredith, the sole survivor of General 
Taylor’s cabinet. 

The time for the payment of the Geneva award of 
$15,000,000, under the Washington treaty, expires on 
the 15th of September next. 

The Attorney-General of Illinois is making arrange- 
ments to enter suit against various railroads for vio- 
lation of the new freight-tariff law. 

It is reported in England that Mr. Montague Bernard, 
D.C. L., one of the Treaty of Washington Commission- 
ers on the part of England, is likely to be appointed 
Baron of the Exchequer. 


Hon. Chas. D. Day, late judge of the superior court 
of Quebec; Hon. Antoine Pallette, judge of the supe- 
rior court of Quebec, and Hon. J. A. Gowan, judge of 
the county court at Simcoe, Ontario, have been ap- 
pointed a commission to investigate the Northern 
Pacific Railway scandal. 


It is reported that Edwin James, the English barris- 
ter who was thrown “over the bar” in London for 
unprofessional conduct, who came to America and 
practiced unsuccessfully for ten years, and was re- 
cently refused readmission to the London bar, will 
publish his “‘ Recollections of the American Bar.”’ 


The following deaths are announced: Hon. Thomas 
A. R. Nelson, late judge of the supreme court of Ten- 
nessee; Hon. William M. Meredith, a prominent law- 
yer of Philadelphia; Professor James P. Holcombe, 
for several years law professor in the University of 
Virginia; ex-Judge Bates, of San Francisco. 

The supreme court of Georgia has decided that the 
law invalidating judgments for notes, whose considera- 
tion was slaves, is unconstitutional, and that, uuless 
barred by the statute of limitations, such judgments 
can be made operative. The court was divided, Judge 
McCoy dissenting. 
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THE DUTIES AND LIABILITIES OF SHIP- 
PERS AND CARRIERS AS TO DANGEROUS 
ARTICLES. 


Several recent decisions have been made, touching 
the respective duties and liabilities of shippers and 
carriers of dangerous goods, and the law relative 
thereto may be now regarded as settled. It may, 
therefore, be of interest to notice, briefly, these de- 
cisions, and the authorities on which they are princi- 
pally based. 

The earliest case directly in point, and one which 
has been relied upon in subsequent cases, is that of 
Williams v. The East India Co., 3 East, 192, decided 
in 1802. There the defendants put on board plain- 
tiff’s ship, for transportation, goods of a dangéFous 
character, without, as plaintiff alleged, due notice of 
their dangerous character to the carrier. The plain- 
tiff was nonsuited on account of his not having 
proved that no notice or information of the dangerous 
quality of the articles was given the persons con- 
cerned in the navigation of the ship. Lord Ellen- 
borough held that the burden of proving such notice 
was on the plaintiff, inasmuch as a failure by the de- 
fendant to give such notice would amount to a crim- 
inal neglect of duty, against which was the presump- 
tion of law. 

Brass v. Maitland, 6 El. & Bl. 470, is a leading case 
on the subject. In that case the first count was, 
“that the plaintiffs were owners of a general ship; 
that defendants caused a corrosive substance to be 
packed in casks, and delivered to plaintiffs as casks 
of bleaching powder, to be carried in the ship; that 
the plaintiffs and their agents were ignorant that 
bleaching powder contained a corrosive substance, 
and the casks, outwardly, appeared to be sufficient; 
but that the casks were insufficient, and the contents 
so improperly packed that the corrosive contents 
escaped and destroyed the cargo.” Second count: 
“That defendants shipped a dangerous article, know- 
ing it to be such, without notice of its danger; and 
the piaintiffs, without knowledge of its dangerous 
nature, received it and stowed it in the hold where it 
did mjschief.”” Plea 3 to so much of the first count 
as relates to the insufficiency of the packages: “That 
defendants purchased the goods, ready packed, from 
third persons named, and were not themselves, or by 
their servants, guilty of negligence.” Plea 4 to the 
first count: ‘That the persons employed on the 
ship knew, and had the means of judging, of the 
sulliciency of the casks.” Plea 10 to the second 
count: “That the master of the ship knew, or had 
the means of knowing, the dangerous nature of the 
goods.” 








On demurrer to the pleas it was held by Lord 
Campbell and Wightman, J., that there is an implied 
undertaking on the part of shippers of goods on 
board a general ship, that they will not deliver, to be 
carried, packages of a dangerous nature, which those 
employed on behalf of ship-owner may not, on 
inspection, be reasonably expected to know to be of 
a dangerous nature, without giving notice; that, con- 
sequently, both counts were good, and the third plea 
bad; but that the fourth and tenth pleas, being alle- 
gations of fact equivalent to notice, were good. 
Compton, J., held the third plea to be good. 

There was a dictum in Williams v. The East India 
Company, supra, that, “in order to make the putting 
on board wrongful, the defendants must be cognizant 
of the dangerous quality of the article put on board.” 
But Lord Campbell, in this case, said: “The ignor- 
ance of the defendants, and those employed by them, 
can be no excuse for putting on board, without notice, 
the dangerous goods, insufficiently packed.” 

In Farrant v. Barnes, 11 C. B. N. 8. 553, the court 
was of the unanimous opinion that one who employs 
a carrier to carry an article of such a dangerous 
nature as to require extraordinary care in its convey- 
ance must communicate the fact to the carrier, or he 
will be responsible for any injury which may result 
to the carrier or his servants from his omission to do 
so. In that case a carboy of nitric acid was delivered 
by defendant to one R., the servant of a railway com- 
pany, who (as the railway would not then carry it) 
gave it to plaintiff, the servant of a carrier, to be con- 
veyed to Croydon, without communicating to him its 
dangerous nature. The carboy burst, injuring plain- 
tiff. The defendant contended that there was no 
privity between plaintiff and defendant, but the court 
held the duty to give notice to be a duty which is 
owed to all persons who may be injured by the neg- 
lect to give notice. This principle was recognized in 
Longmeid v. Holliday, 6 Law & Eq. 562, and the dis- 
tinction made between an act imminently dangerous 
to human life and one that is not so. In the former 
case the negligent party is liable to the injured party, 
irrespective of any contract or privity; while in the 
latter case the negligent party is liable only to one 
with whom he contracts. See, also, Zhomas v. Win- 
chester, 6 N. Y. 397; Loop v. Litchfield, 42 id. 351; 1 
Am. Rep. 543. 

The most important recent cases on the subject are 
Parrott v. Barney, 1 Sawyer (U.S. C. C.), 423; 3 
Alb. L. J. 244; affirmed on appeal to the U. 8. Sup. 
Ct., 7 Alb. L. J. 299; Boston & Albany R. R. Co. v. 
Shannon et al., recently decided in the supreme judi- 
cial court of Massachusetts; and Barney v. Bursten- 
binder, Sup. Ct. of New York, 6 Alb. L. J. 406, 420. 

In the first of these cases the defendants, express- 
men between New York and San Francisco, received 
at New York a box containing nitro-glycerine, to be 
carried to California, There was nothing in the 
appearance of the box tending to excite suspicion of 
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the character of the contents. and no information was 
asked or given as to the contents. The box was 
transported to San Francisco, and on arriving there 
its contents were leaking and resembled sweet oil. 
The box was then taken for examination, as was the 
censtom where packages appeared to be damaged, and 
while defendants’ employee was engaged in opening 
it, the contents exploded, injuring the premises of the 
defendants and other premises owned by the plaintiff. 
The defendants had no knowledge of or reason to sus- 
pect the character of the contents of the box. The 
circuit court, in an able and elaborate opinion,,held 
that the plaintiff could not recover of defendants for 
injury to his premises, and this decision was affirmed 
by the Supreme Court. This decision was placed upon 
the ground that the carrier is not at liberty to re- 
quire information as to the contents of packages 
offered for carriage, unless there is good ground to 
believe, from the appearance of the package or other 
circumstances, that they contain something of a dan- 
gerous character. The case of a carrier is cleariy dis- 
tinguishable from that of a shipper, for while the lat- 
ter, although ignorant in fact, is, as we have already 
seen, presumed to have knowledge of the character 
of goods shipped by him, and therefore liable for 
injuries occasioned by them, there is no such pre- 
sumption of knowledge on the part of a carrier. 

The cases of The Boston & Albany Railroad Co. 
v. Shanly et al, and of Carney v. The Same, both 
decided at the same time, are peculiarly interesting as 
to the right of action and joinder of parties. The 
action was in tort for injuries occasioned by an explo- 
sion on a train of the railroad company in Worcester, 
Mass., which damaged vars and property on the train 
and in the neighborhood. The explosion was occa- 
sioned by an explosive substance called “ dualin,” and 
a box of articles called “exploders,” used to explode 
the dualin, which were in the same car of the train. 
The first action was brought by the company for 
damages to their cars and other property. The sec- 
ond action was in the name of the owner of a build- 
ing adjoining the railroad, injured by the explosion, 
and was bought for the use of the railroad as 
assignees of Carney. The defendants were the 
Shanlys (who had ordered of the manufacturers the 
dualin and the “exploders,” and directed them to 
be sent by plaintiff's railroad), the manufacturers of 
the dualin, and the manufacturers of the “ exploders.” 

The defendants demurred, on the ground that the 
declaration did not allege a cause of action nor any 
joint tort or negligence by the parties defendant; 
and, in the second case, that the railroad could not 
recover in the name of Carney, and that it did not 
appear that the cause of action was assignable. 

It was alleged in the declaration, and admitted 
by the demurrer, that both the manufacturers of 
the dualin and of the “exploders” shipped them 
without giving plaintiffs notice of their danger- 
ous character, and that the plaintiffs were ignor- 





ant thereof; but there was no allegation that these 
several manufacturers acted in concert in making 
their several articles, or in placing them in plain. 
tiffs’ care, or that they even had knowledge of each 
other’s proceedings. And the court expressly stated 
that “each acted separately in sending goods and 
omitting to give notice.” The “exploders” were so 
improperly packed that they ignited and thereby 
exploded the dualin, 

On these facts the court held, (1) That it was the 
duty of each of the shippers to give notice to the 
plaintiffs of the dangerous character of the goods, 
and that, in omitting to give this notice, each vio- 
lated his duty none the less because he was ignorant 
as to what other articles were to be carried in the 
same car with his. (2) That the shippers—the 
manufacturers of the dualin and of the “exploders,” 
were jointly liable for the injury produced. (3) That 
the Shanlys were not liable, although they had 
ordered the dangerous goods from the manufacturers, 
and‘had directed them to be sent by plaintiffs’ road, 
Such order and direction, the court said, does 
not iniply “a request that the goods should be 
improperly packed, or that there should be any neg- 
lect to give such notice to the carrier as would be 
proper.” The duty to give the notice is upon the 
consignor, and not upon the consignee. 

In Barney v. Burstenbinder, supra, the facts were 
the same as in Parrott v. Barney, supra, except that 
the action was brought by the express company 
against the shipper of the nitro-glycerine for the 
injuries occasioned to their property in San Francisco 
by the explosion. The court expressly held the 
shipper bound to give notice of the dangerous char- 
acter of the goods shipped, and liable for injuries 
occasioned by a failure to give such notice, and that 
he was equally liable for a failure of his agent to give 
such notice. 

It was also held that, although injury to real estate 
was one element of the damages, the action was 
not local, but personal and transitory, and may be 
brought wherever the defendant may be found. 


————__~>—____——_— 


THE LIABILITY OF CARRIERS AS TO GOODS 
SENT “C. O. D.” 

The practice of sending goods by carriers, marked 
“©. 0. D.,” has become so general within the last few 
years, that it is a matter of considerable interest both 
to the business men and to the carriers to know what 
are the precise obligations of the carriers in such cases. 
The usual explanation of the letters “C. O. D.,” as 
used in relation to the express or carrying business, is 
“Collect on Delivery.” 

As a rule, carriers of goods, by express or other- 
wise, are always bound to follow instructions given 
by the owner or his agent (Streeter v. Horlock, 7 
Moore, 283), and this rule is the basis of their liability 
to collect charges on delivery, when so directed. 
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The American Express Company v. Lesem, 39 Ill. 312, 
js, we believe, the earliest case bearing directly on the 
question. There plaintiffs had been in the habit of 
sending goods marked “C. O. D.” to D. & Co. by 
defendants’ express, and defendants had collected and 
accounted for charges. The goods in question were 
sent in the usual manner to D. & Co. by defendants’ 
express, and were marked “C. O. D.,” and the receipt 
given by the defendants therefor, contained at the 
foot thereof the words and figures: “356.34, C. O. 
D.” These goods not having been accounted for by 
defendants, this action was brought for their value. 
In rendering judgment, Mr. Justice Breese said: “It 
is proper here to discuss the nature and import of 
the letters ““C. O. D.,” as placed on the receipt and 
on the box by the express company. Do they 
amount to a contract? And, if so, what is the 
extent of it? What are the liabilities assumed by 
the company, and how can they discharge them? 
These are interesting questions to the whole business 
community, and deserve careful and full investigation, 
the more especially after the effort made by this com- 
pany to deprive them of any force or meaning. The 
counsel treats them as an enigma, not legally 
explainable. We are inclined to think that, if an 
express company, or other common carrier, resort to 
enigmas in the conduct of their business, they shall 
not alone be permitted to afford the solution. Their 
agent testifies that the letters mean that the express 
company was to collect of the consignees, on delivery, 
the amount:due from him, and marked on the patk- 
age, and to return such amount to the consignors; 
and this is the experience of the whole business com- 
munity employing such an agency. The letters are 
the initials, and so understood, of the words “col- 
lect on delivery,” and this undertaking, by these let- 
ters, the appellants [defendants] assumed, and they 
must be held to a strict performance thereof. It is 
admitted by the appellants’ counsel that such is 
proved by the witness Durfee to be the extent of the 
undertaking; and, being so, he contends the proofs 
and allegations of the appellee do not agree. It is 
true, the proof does not cover all the counts in the 
declaration, but it does fully establish the first count, 
that setting forth the contract precisely as proved by 
the meaning given to the letters “C.O.D.” They 
mean, and were so understood by both parties, that 
the express company should transport the box to 
Stewartville, and then deliver it to the consignee, 
first receiving from him the amount of money marked 
on the box, and deliver that money to the consignor. 
We are of opinion, however, that in order to intro- 
duce parol proof, in which sense characters or letters, 
which have not acquired a legal significance, are used 
in a particular trade or business, it is necessary, in a 
suit brought upon a contract embodied in such let- 
ters or characters, to aver in the declaration that they 
are so used; and, as this case must go back for 





another trial on other grounds, the plaintiff below can 
take leave to amend his declaration by averring the 
usage of express companies, or of this particular com- 
pany in question, in regard to the letters or characters 
‘Cc. 0. D.” 

So in Meyer v. Lemick, 31 Ind. 208, the bill of 
lading of goods, delivered to defendants to be trans- 
ported, contained the words, “ Charges to be collected 
— $274.40.” The defendants having delivered the 
goods without collecting the charges, the court held 
them liable for the full amount. 

In The Chicago & Northwestern Railway Co. v. Mer- 
rill, 49 Ill. 425, goods were delivered to defendant, 
marked “John L, Page, Winnebago, goods by R. R., 
eare of American Express Co.; C. O. D.;” were ship- 
ped by defendant and delivered to consignee, but 
without collecting charges. The consignee proving 
insolvent, the consignor brought this action to recover 
the value of the goods. The court held that the com- 
pany was not liable, on the ground that, although the 
goods were marked “C. O. D.,” the receipt given by 
the company contained no such characters, nor any 
language indicating an undertaking on the part of the 
company to collect from the consignee the price of 
the goods. The court said, further, that there was 
no evidence in the record that the defendant ever 
undertakes the duties of a collecting-agent, or that it 
recognizes the characters “C. O. D.” when inscribed 
upon an article of transportation as imposing upon 
itself any additional duties or obligations, but that the 
direct reverse was proven. In addition to all this, 
the company had no means of collecting charges had 
they so desired, as the amount was not marked on 
the box, nor was any bill for the price of the goods 
furnished defendant. But it is very probable that 
even where the receipt or bill of lading said nothing 
as to collecting on delivery, and there was no express 
undertaking by the company to that effect, such un- 
dertaking might be inferred from custom or usage. 

In Hutchins v. Ludd, 16 Mich. 493, the plaintiff 
delivered goods to defendants, who were forwarders 
between Detroit and Saginaw City, to be by them 
forwarded to Saginaw City to the American Express 
Co., to be by said express company delivered to one 
Martin, on their receiving from him $64.76. Plain- 
tiffs alleged that defendants undertook to forward 
said goods as above, and to send with them, to the 
said express company, the instructions as to payment 
before delivery. The defendants failed to send the 
instructions, and the goods were delivered without 
payment. The court held, that sending forward the 
said instructions with the property was fairly within 
the general scope of the forwarder’s business, and 
that his clerks must therefore be presumed to have 
had authority to make a contract to that effect, and 
that defendants were liable for the full amount of the 
loss sustained by plaintiff by reason of their breach. 

In Collender v. Dinsmore, 64 Barb. 457, the plaintiff 
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delivered to the defendant’s company two boxes of 
merchandise for transportation, marked “A. King, 
Clifton House, Windsor, N. S.,” with the additional 
words and letters, ‘‘C. O. D. $375 from Turner’s Ex- 
press, Boston, Mass.” Defendants delivered the boxes 
to Turner’s Express, but did not at the time receive 
the amount to be collected. They subsequently en- 
deavored to collect the money, but Turner’s Express 
Company had failed. The court held that parol evi- 
dence was properly admitted to explain the terms 
used. The referee also admitted evidence tending to 
show that it was not the custom to collect the amount 
of the “C. O. D.” on the intermediate delivery by one 
express company to another, but only after the last 
carrier had made delivery to the consignee and col- 
lected the amount. The court doubted the propriety 
of such evidence, but thought it competent in that 
case, inasmuch as the referee found that plaintiff was 
acquainted with such custom. 

A point of some interest was decided in Herrick v. 
Gallagher, 60 Barb. 566. A box, marked “C. O. D. 
$25,” was delivered to the consignee, and the charges 
on it paid by him. On opening the box, he found it 
to be filled with wood, saw-dust, etc., whereupon he 
demanded and received from the agent of the com- 
pany the money paid. Held, that the company could 
not recover back such money. In such a case the 
express company is the agent of the consignor. 

In American Merchants’ Union Express Co. v. Schier, 
55 Ill. 140, it was held that the letters “C. O. D.” 
placed upon a package shipped by express have noth- 
ing to do with the transportation charges rpon a 
package. 

After the carrier has tendered a package sent 
“©. O. D.” to the consignee and demanded the money, 
and after the consignee has had a reasonable time to 
call for and receive it, the carrier will hold the pack- 
age as warehouseman, and will only be liable as such 
for its destruction; and should the consignee, on ten- 
der and demand of the money, refuse to receive the 
package or pay the money, the carrier is not bound 
to notify the consignor of the fact in the absence of 
any custom or contract to that effect. See Weed v. 
Barney, 45 N. Y. 344; 6 Am. Rep. 96. 

The rule that carriers are bound to obey the in- 
structions of consignors is undoubtedly applicable 
where there is a direction that the consignee shall not 
be allowed to inspect the contents of a parcel sent 
“C,. O. D.” before making payment. Should the 
carrier, in violation of such prohibition, permit an 
examination of the contents, and the consignee should 
thereupon refuse, without cause, to receive the parcel 
and pay the sum demanded thereon, it is probable 
that the carrier would be liable to the consignor for 
damages. That point has not, however, been directly 
decided. See opinion of Mullin, P. J., in Herrick v. 
Gallagher, supra. And it may be that the general 
custom as to parcels so sent would prohibit a carrier 
from permitting such inspection. 





CURRENT TOPICS. 


There have been some “breaches of decorum,” 
during the trial of the Tichborne case, that would 
be disreputable in any police court in this country, 
Dr. Kenealy, the claimant's counsel, is apparently a 
coarse, vain, irrepressible fellow, full of bluster and 
swagger, without any sort of notion of the respect 
due to the court, or any “tact” in the management 
of his client’s case. During his twenty days’ opening 
speech, occurred, among others, the following epi- 
The doctor was pouring out a torrent of abuse 
and invective against the witnesses for the prosecu- 
tion, when a remark drew from the lord chief justice 
the indignant remonstrance: ‘That is a most im- 
proper remark.” ‘“T say it is a proper remark,” said 
Dr. Kenealy. ‘TI say it is not, sir.” “ With all sub- 
mission to your lordship, I say it is; I do not wish 
for a discussion with your lordship.” “Nor will I 
have a discussion with you, sir,” was the retort; “I 
have had enough of them.” ‘It was a proper re- 
mark,” persisted Dr. Kenealy; “it was my duty to 
make it.” “It is your duty,” severely interposed 
Mr. Justice Mellor, “to follow those rules which 
guide a gentleman in the performance of his duty.” 
“T know a gentleman’s conduct as well as you, my 
lord,” cried Dr. Kenealy, swinging round toward Mr. 
Justice Mellor; “I beg you will not repeat that ob- 
servation.” “I repeat it,” said Mr. Justice Mellor. 
“You shall not repeat it to me, my lord,” called out 
Dr. Kenealy. “Iwill not allow you, sir,” interrupted 
the lord chief justice, “to address a member of the 
bench in that tone.” “If a member of the bench,” 
cried Dr. Kenealy, “fogets his duty, he must be 
properly rebuked.” To the surprise of all in court, 
the lord chief justice, instead of ordering Dr. 
Kenealy’s committal, repeated, “You shall not speak 
to the bench in that way, sir;” and, as if he were 
actually trying to drive his lordship to commit him, 
Dr. Kenealy again retorted “that his remarks were 
called for.” “TI say you shall not address them to 
me, sir,” was the reply. “ address them to you, gen- 
tlemen of the jury,” said the learned counsel, turning 
round toward the jury box, and so ended this extra- 
ordinary altercation. 


sode. 


The executive council of Massachusetts has ap- 
pointed the Hon. Horace Gray, one of the Associate 
Justices of the Supreme Court, Chief Justice, to fill the 
place made vacant by the death of Chief Justice 
Chapman. Judge Gray was appointed to the supreme 
bench in 1864, and has served there continuously ever 
since with marked ability. Although comparatively 
a young man, he is the senior justice on the supreme 
bench by appointment. The chief justiceship had 
been previously tendered to the Hon. E. Rockwood 
Hoar, who, though an aspirant for the position when 
Judge Chapman was appointed, now saw fit to de- 
cline it. 
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The court of criminal correction of St. Louis has 
just decided that the ordinance of that city licensing 
and regulating houses of ill-fame is in violation of the 
constitution. The opinion filed is so confused and 
illogical that it is difficult to determine precisely upon 
what ground the decision was based. But the follow- 
ing were probably the grounds: (1) That the clause 
in the charter allowing the city authorities to 
“regulate” such houses, as interpreted by the ordi- 
nance in question, was in violation of that provis- 
ion of the constitution which required the general 
assembly to “pass no special laws for any case by 
which provision can be made by a general law;” 
(2) That houses of ill-fame, or the acts done therein, 
are malum in se, and cannot, therefore, be sanctioned 
by the legislature; (3) (we quote the language 
of the court) “Further, it is a special law in its ap- 
plication to but one sex and not to both sexes. In 
this it is against the spirit of the bill of rights; the 
law should operate uniformly. The offense charged 
in the information could not be if the other sex were 
not participators in it. It is unjust and unfair that of 
the parties to the offense one should be required to 
conform to multitudinous and grievous and burden- 
some regulations, whilst the other party does not 
even receive tacit recognition.” Some friend of the 
court of criminal correction should repeat to it the 
advice given by an eminent lawyer to a newly ap- 


pointed lay judge —never to give a reason for his 
decisions, for while his decisions would very likely be 
right, his reasons for them would almost certainly be 


wrong. 


A Herald reporter has been “interviewing” New 
York lawyers for the purpose of getting their opin- 
ions as to who should be appointed Chief Justice of 
the United States, and a very diverse lot of opinions 
Mr. Charles O’Conor did “not like to men- 
tion any names,” but conceded that his “ political 
position —if there were no other reason — would 
prevent him being one of the designated parties.” He 
thought, however, that the appointment belonged to 
the east. Mr.W. A. Beach seemed to favor Caleb Cush- 
ing or Mr. Evarts. As to Mr. Conkling, he thought 
his appointment would not comport with the usages 
of the government, as both he and Judge Hunt 
reside in the same city. Mr. Clarkson N. Potter 
thought Mr. Evarts would be acceptable. Mr. Alger- 
non §. Sullivan preferred Mr. Groesbeck, of Ohio, or 
Judge David Davis. Chancellor Runyon, of New 
Jersey, hoped Mr. Associate Justice Bradley would be 
promoted to the vacant seat, and A. Oakey Hall in- 
dulged in the same hope; while Mr. 8. L. M. Barlow 
thought Mr. Evarts should be the man. But on one 
point there seemed to be considerable unanimity — 
that is, that the position would only be tendered to 
one whose political opinions are in harmony with 
those of the president. 


he got. 





FORFEITED RECOGNIZANCE. 
SUPREME COURT OF THE UNITED STATES— 
DECEMBER TERM, 1872. 


TAYLOR ET AL. Vv. TAINTOR. 


In an action on a forfeited recognizance the defense was, 
that the principal could not appear when called, be- 
cause he was in prison in pedir: 5 0 State. It appeared 
that he had gone to New York after his release, and 
had thence been taken to Maine, under a requisition 
from the governor of that State, to answer for a crime 
committed there. 


Held, no defense. 


The vpinion states the case. The decision of the 
supreme court of errors of Connecticut is reported in 
36 Conn. 242; 4 Am. Rep. 58. 

Mr. Justice Swayne delivered the opinion of the 
court. 

This is a writ of error issued under the twenty-fifth 
section of the judiciary act of 1789, to the supreme 
court of errors of the State of Connecticut. 

The attorney of the State for the county of Fairfield 
presented to the superior court for that county, at the 
August term, 1866, an information charging Edward 
McGuire with the crime of grand larceny. A bench 
warrant, returnable to the same term, was thereupon 
issued. McGuire was arrested and held in custody. 
The court fixed the amount of bail to be given at 
$8,000. On the 24th of September, 1866, McGuire and 
the other plaintiffs in error entered intoa recognizance 
to the defendant in error in that sum, conditioned that 
McGuire should appear before the superior court to be 
held at Danbury, in Fairfield county, on the third 
Tuesday of October, 1866, to answer to the information 
before mentioned, and abide the order and judgment 
of the court. McGuire was thereupon released from 
custody. He failed to appear according to the condi- 
tion of the recognizance, and it was duly forfeited on 
the 16th of October, 1866. 

This suit was thereupon instituted in the superior 
court of Fairfield county to recover the amount of 
the obligation. The facts developed at the trial, and 
relied upon by the defendants, to defeat the action 
were, according to the practice in that State, found 
and certified by the court, and became a part of the 
record. So far as it is necessary to state them they 
are as follows: 

After the recognizance was entered into McGuire 
went into the State of New York, where he belonged. 
While there, upon a requisition from the governor of 
Maine upon the governor of New York, he was seized 
by the legal officers of New York, and was by them 
forthwith, on the 19th of October, 1866, delivered over 
to the proper officers of the State of Maine, by whom 
he was immediately and against his will removed to 
that State. The requisition charged a burglary alleged 
to have been committed by McGuire in Maine before 
the recognizance in question in this case was taken. At 
the time of the forfeiture of the recognizance McGuire 
was, and he has been ever since, legally imprisoned in 
Maine. In June, 1867, he was tried there for the bur- 
glary charged in the requisition, and convicted and 
sentenced to confinement in the penitentiary for fifteen 
years, and was at the time of the trial of this case in 
the court below, serving out his time under that sen- 
tence. Neither of the sureties knew, when they 
entered into the recognizance, that there was any 
charge of crime against McGuire other than the one 
alleged in the information in Connecticut. If the tes- 
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timony were admissible, the plaintiff proved that the 
sum of $8,000 was placed in the hands of the sureties 
to indemnify them against the liability they assumed, 
and if the testimony were admissible, the sureties 
proved that the money was not placed in their hands 
by McGuire, nor by any one in his behalf; and that, so 
far as the sureties knew, it was done without his 
knowledge. 

The superior court gave judgment for the plaintiff. 
The defendants thereupon removed the case to the 
supreme court of errors for Fairfield county. That 
court affirmed the judgment, and the defendants 
thereupon brought this writ of error. 

The fact that the sureties were indemnified was 
proper to be considered by the superior court, upon an 
application for time to produce the body of McGuire. 
Bank of Geneva v. Reynolds, 12 Abb. Pr. 81; Same v. 
Reynolds et al., 20 How. Pr. 18. But it could have no 
effect upon the rights of the parties in this action, and 
may therefore be laid out of view. 

It is the settled law of this class of cases that the bail 
will be exonerated where the performance of the con- 
dition is rendered impossible by the act of God, the act 
of the obligee, or the act of the law. People v. Bartlet, 
8 Hill, 571; Coke Lit. 206, a; Bac. Abr., tit. Conditions 
(2); Vin. Abr., tit. Condition (Ge), pl. 18,19, and (I. ¢.), 
pl. 16; Hurls. on Bonds, 48. Where the principal dies 
before the day of performance, the case is within the 
first category. Where the court, before which the prin- 
cipal is bound to appear, is abolished without qualifi- 
cation, the case is within the second. If the principal 
is arrested in the State where the obligation is given, 
and sent out of the State by the governor, upon the 
requisition of the governor of another State, it is with- 
in the third. State v. Allen, 2 Humph. 258; State v. 
Devine, 5 Sneed, 626; State v. Adams, 3 Head, 260. In 
such cases the governor acts in his official character, 
and represents the sovereignty of the State in giving 
efficacy to the Constitution of the United States and 
the law of congress. If he refuse, there is no means 
of compulsion. Kentucky v. Dennison, 24 How. 66. 
But, if he act, and the fugitive is surrendered, the State 
whence he is removed can no longer require his appear- 
ance before her tribunals, and all obligations which she 
has taken to secure that result thereupon at once, ipso 
Jaclo, lose their binding effect. The authorities last 
referred to proceed upon this principle. 

It is equally well settled that if the impossibility be 
created by the obligor or a stranger, the rights of the 
obligee will be in nowise affected. 3 Hill, 570. And 
there is ‘‘a distinction between the act of the law proper 
and the act of the obligor, which exposes him to the 
control and action of the law.” U.S. v. Van Fossen, 
1 Dillon, 409. While the former exonerates, the latter 
gives no immunity. It is the willing act of the obligor 
which creates the obstacle, and the legal effect is the 
same as of any other act of his, which puts perform- 
ance out of his power. This applies only where the 
accused has been convicted and sentenced. Before 
judgment—non constat—but that he may be innocent. 

Where a State court and a court of the United States 
may each take jurisdiction, the tribunal which first 
gets it holds it to the exclusion of the other, until its 
duty is fully performed and the jurisdiction invoked 
is exhausted; and this rule applies alike, in both civil 
and criminal cases. Hagan v. Lucas, 10 Pet. 400; Tay- 
lor v. Caryl, 20 How. 584; Troutman’s case, 4 Zabr. 
660; Jenkins’ case, opinion of Mr. Justice Grier, Amer. 
Law Reg. It is indeed a principle of universal juris- 











prudence that where jurisdiction has attached to per- 
son or thing, it is, unless there is some provision to the 
contrary, exclusive in effect, until it has wrought its 
function. 

Where a demand is properly made by the governor 
of one State upon the governor of another, the duty to 
surrender is not absolute and unqualified. It depends 
upon the circumstances of the case. If the laws of 
the latter State have been put in force against the 
fugitive, and he is imprisoned there, the demands of 
those laws may first be satisfied. The duty of obedi- 
ence then arises and not before. In the case of Trout- 
man, cited supra, the accused was imprisoned in a civil 
case. It was held that he ought not to be delivered up 
until the imprisonment had legally come to an end. 
It was said that the constitution and law refer to fugi- 
tives at large, in relation to whom there is no conflict 
of jurisdiction. 

The law which renders the performance impossible, 
and, therefore, excuses failure, must be a law operative 
in the State where the obligation was assumed, and ob- 
ligatory in its effect upon her authorities. If, after the 
instrument is executed, the principal is imprisoned in 
another State for the violation of a criminal law of that 
State, it will not avail to protect him or his sureties. 
Such is now the settled rule. Withrow v. The Com.,1 
Bush (Kentucky), 17; United States v. Van Fossen, 1 
Dillon, 406; Devine v. The State, 5 Sneed, 625; United 
States v. French, 1 Gall. 1; Grant v. Fagan, 4 East, 190. 

When bail is given, the principal is regarded as de- 
livered to the custody of his sureties. Their dominion 
is a continuance of the original imprisonment. When- 
ever they choose to do so, they may seize him and de- 
liver him up in their discharge; and if that cannot be 
done at once, they may imprison him until it can be 
done. They may exercise their rights in person or by 
agent. They may pursue him into another State; may 
arrest him on the Sabbath, and, if necessary, may 
break and enter his house for that purpose. The seiz- 
ure is not made by virtue of new process. None is 
needed. It is likened to the re-arrest by the sheriff of 
an escaping prisoner. 3 Blackst. Com. 290; Nicholls v. 
Ingersoll, 7 Johns. 152; 3 Conn. Rep. 84, 421; 2 Yeates, 
263; 8 Pick. 140; 1 Johns. Cas. 413; 1 Serg. & R. 311; 
7 Mass. 169. In 6 Mod. 231, case 239, Anonymous, it is 
said, “the bail have their principal on a string, and may 
pull the string whenever they please and render himin 
their discharge.’’ ‘The rights of the bail in civil and 
criminal cases are the same. Harp v. Osgood, 2 Johns. 
218. They may doubtless permit him to go beyond 
the limits of the State within which he is to answer, 
but it is unwise and imprudent to do so; and if any 
evil ensue, they must bear the burden of the conse- 
quences, and cannot cast them upon the obligee. 
5 Sneed, 624; 1 Dillon, 410; 2 Yeates, 265, cited supra. 

Ii the case in Sneed, the court, speaking of the prin- 
cipal, say, ‘“‘ the sureties had the control of his person; 
they were bound at their peril to keep him within their 
jurisdiction, and to have his person ready to surrender 
when demanded.”” * * * ‘In the case before us, 
the failure of the sureties to surrender their principal 
was, in the view of the law, the result of their own 


| negligence or connivance, in suffering their principal 


to go beyond the jurisdiction of the court, and from 
under their control.”’ The other authorities cited are 
to the same effect. 

The plaintiffs in error were not entitled to be exon- 
erated for several reasons: 

When the recognizance was forfeited for the non- 
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appearance of McGuire, the action of the governor of 
New York, pursuant to the requisition of the governor 
of Maine, had spent its force and had come to an end. 
McGuire was then held in custody under the law of 
Maine to answer to a criminal charge pending there 
against him. This, as already stated, cannot avail the 
plaintiffs in error.” The shortness of the time that in- 
tervened between the arrest in New York and the 
imprisonment in Maine, on the one hand, and the fail- 
ure and forfeiture in Connecticut on the other, are 
entirely immaterial. Whether the time were longer 
or shorter—one year or one day —the legal principle 
involved is the same, and the legal result must be the 
same. 

If McGuire had remained in Connecticut he would 
probably not have been delivered over to the authori- 
ties of Maine, and would not, therefore, have been dis- 
abled to fulfill the condition of his obligation. If the 
demand had been made upon the governor of Connec- 
ticut, he might properly have declined to comply until 
the criminal justice of his own State had been sat- 
isfied. This right, it is not to be doubted, he 
would have exercised. Had he failed to do so, the 
obligation of the recognizance would have been re- 
leased. The plaintiffs in error are in fault for the 
departure from Connecticut, and they must take the 
consequences. But their fault reached further. Hav- 
ing permitted their principal to go to New York, it 
was their duty to be aware of his arrest when it oc- 
curred, and to interpose their claim to his custody. 
Algwire v. The Commonwealth, 3 B. Monr. 349, 351. 

We have shown that when McGuire was arrested in 
New York the original imprisonment, under the infor- 
mation in Connecticut, was continued; that the bail 
had aright to seize him wherever they could find him; 
that the prosecution in Connecticut was still pending, 
and that the superior court having acquired jurisdic- 
tion, it could neither be arrested nor suspended in 
invitum by any other tribunal. Though beyond the 
jurisdiction of Connecticut, he was still, through his 
bail, in the hands of the law of that State, and held to 
answer there for the offense with which he was charged. 
Had the facts been made known to the executive of 
New York by the sureties at the proper time, it is to 
be presumed he would have ordered McGuire to be 
delivered to them, and not to the authorities of Maine. 
The result is due, not to the Constitution and law of 
the United States, but to their own supineness and 
neglect. Under the circumstances they can have no 
standing in court to maintain this objection. 

The act of the governor of New York in making the 
surrender was not ‘“‘the act of the law” within the 
meaning of those terms; but in the view of the law 
was the act of McGuire himself. He violated the law 
of Maine, and thus put in motion the machinery pro- 
vided to bring him within reach of the punishment 
denounced for his offense. But for this that ma- 
chinery, so far as he was concerned, would have re- 
mained dormant. To hold that the surrender was the 
act of the law, in the sense contended for, would be 
as illogical as to insist that the blow of an instrument 
used in the commission of a crime of violence is the 
act of the instrument and not of the criminal. It is 
true that in one case there would be a will and pur- 
pose as to the result in question, which would be want- 
ing in the other, but there would be in both the rela- 
tion of cause and effect, and that is sufficient for the 
purposes of the analogy. The principal in the case be- 
fore us cannot be allowed to avail himself of an impos- 


sibility of performance thus created; and what will 
not avail him cannot avail his sureties. His contract 
is identical with theirs. They undertook for him what 
he undertook for himself. 

The act of the governor of New York was the act of 
a stranger. 

It is true that the constitutional provision and the 
law of congress, under which the arrest and delivery 
were made, are obligatory upon every State, and a part 
of the law of every State. But the duty enjoined is 
several and not joint, and every governor acts sepa- 
rately and independently for himself. There can be 
no joint demand and no joint neglect or refusal. In 
the event of refusal, the State making the demand 
must submit. There is no alternative. In the case of 
McGuire, no impediment appeared to the governor of 
New York, and he properly yielded obedience. The 
governor of Connecticut, if applied to, might have 
rightfully postponed compliance. If advised in season 
he might have intervened, and by a requisition have 
asserted the claim of Connecticut. It would then have 
been for the governor of New York to decide between 
the conflicting demands. Whatever the decision, if 
the proceedings were regular, it would have been con- 
clusive. There could have been no review and no in- 
quiry going behind it. The matter of Clarke, 9 Wend. 
221; Ea parte Jenkins & Crosson, 2 Am. Law Reg. 
144. We cannot hold that Connecticut was in any 
sense a party, or consenting to what was done in New 
York. It follows that if McGuire had been held in 
custody in New York, at the time fixed for his appear- 
ance in Connecticut, it would not in any wise have 
affected the obligation of the recognizance. 

A different doctrine would be fraught with mischief. 
It could hardly fail, by fraud and connivance, to lead 
frequently to abuses, involving the escape of offenders 
of a high grade, with pecuniary immunity to them- 
selves and their sureties. Every violation of the crimi- 
nal laws of a State is within the meaning of the con- 
stitution, and may be made the foundation of a requi- 
sition. Kentucky v. Dennison, 24 How. 66; Certain 
Fugitives, 24 Law Magazine, 226. Hence the facility 
of escape if this instrumentality could be used to effect 
that object. The rule we have announced guards 
against such results. 

The supposed analogy between a surrender under a 
treaty providing for extradition and the surrender here 
in question has been earnestly pressed upon our atten- 
tion. There, the act is done by the authorities of the 
nation, in behalf of the nation, pursuant to a national 
obligation. That obligation rests alike upon the people 
of all the States. A national exigency might require 
prompt affirmative action. In making the order of 
surrender, all the States, through their constituted 
agent, the general government, are represented and 
concur, and it may well be said to be the act of each 
and all of them. Not so here. 

The judgment of the supreme court of errors of Con- 
necticut is affirmed. 

Judge Davis and Judge Hunt did not sit in this case. 


2+ 
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Hon. Chester Isham Reed, recently attorney-general 
of Massachusetts, and judge of the superior court of 
that State, died at White Sulphur Springs, Virginia, on 
the 2d inst. Mr. Reed was about fifty years old. The 
death is also announced of Judge Q. 8. Dickey, of Ross 
county, Ohio, who recently retired from the common 





pleas bench. 
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LORD KENYON. 


The chief interest connected with the professional 
career of Lord Kenyon arises from the example which 
it affords of patient and persevering industry carrying 
aman of fair ability and sound judgment to a very 
high point of success. At the bar he worked his way 
entirely by his knowledge of law. He left school at an 
early age, and commenced his legal-education in the 
office of an attorney, having been articled to Mr. Tom- 
linson of Nantwich. There he laid the foundation of 
the accurate and extensive legal knowledge by which 
he was so distinguished; and is said, before he left the 
office, to have become an expert conveyancer. In con- 
sequence of the death of an elder brother, during the 
time he was with Mr. Tomlinson, Lloyd Kenyon be- 
came heir to the family property, and it was finally 
resolved that he should go to the bar. He was accord- 
ingly entered at the Middle Temple, and, on the expi- 
ration of his articles, he removed to London, where he 
pursued his legal studies with the same energy and 
assiduity which had characterized him at Nantwich. 
After being called to the barin 1756, he began to at- 
tend the court of king’s bench, and to take notes of 
cases argued there before Lord Mansfield. His prac- 
tice at first was small, and confined chiefly to convey- 
ancing business. Having formed an intimacy with 
Dunning, he employed himself in ‘‘ devilling’’ for the 
latter. Afterward he did the same for Thurlow. In 
those days the distinction between the equity and 
common-law bars was much less marked than it after- 
ward became; and Kenyon, while now chiefly attend- 
ing the court of chancery, went also the Oxford and 
North Wales circuits. His practice and position at the 
bar had, in 1780, become so considerable that, on the 
death of Mr. Justice Blackstone in that year, he was 
offered the vacant judgeship in the court of common 
pleas, by Thurlow, who was now lord chancellor. 
This, however, he declined, and was shortly afterward 
appointed to the office of chief justice of Chester. 
Having entered parliament in the same year as mem- 
ber for Hindon, in Wiltshire, he was made attorney- 
general in March, 1782, and continued in office till 1783, 
when the coalition ministry came in. He was re-ap- 
pointed to the office in the following December, under 
Mr. Pitt’s ministry, and in March, 1784, was made 
master of the rolls, and in the following July received 
the honor of a baronetcy. On the resignation of 
Lord Mansfield in 1788, Sir Lloyd Kenyon was made 
chief justice of England, and was created a peer. 

We mention these facts merely for the purpose of 
showing the sure and steady progress of Kenyon. He 
worked hard for every step he gained, and he carried 
every thing before him by his persevering industry. 
The period in which he flourished was singularly rich 
in great lawyers, and Kenyon certainly held a conspic- 
uous place among them. In one respect it is obvious 
to us of the present day, that his influence was un- 
favorable. Although he had practiced extensively 
in the court of chancery, and had held the office of 
master of the rolls for four years, he entirely departed, 
as a common-law judge, from the course which had 
been adopted by his great predecessor in the court of 
king’s bench, of endeavoring to fuse law and equity. 
Lord Kenyon adhered to the hard and fast lines of the 
common law. He had been an able equity judge, but 
he had left his equity behind him at the rolls, and ad- 
ministered the law, in the court of king’s bench, with 
as much rigor as if he had been all his life a special 








pleader. The truth is that, although an admirable 
lawyer, he wanted comprehensiveness. He could ad- 
minister, as a judge, either law or equity with great 
ability; but he was entirely deficient in the power of 
seeing them, like Lord Mansfield, to be one great sys- 
tem accidentally divided, to the detriment of the pub- 
lic and against the interests of substantial justice. 
His judgments, however valuable they may be, deal 
very little with general principles, and it is perfectly 
obvious, from the mode in which he proceeds to arrive 
at his conclusions, that it would have been almost im- 
possible for him to follow the course which Lord Mans- 
field had adopted. At all events he made no such 
attempt, and the consequence was that, after his day, 
law and equity were more and more separated from 
each other, until at last it became obvious to all men 
that matters had gone too far, and that something 
must be done to remedy what had become a great evil 
in the administration of justice in this country. How 
much more easy and safe would the work of law re- 
formers at the present day have been; if the lines laid 
down by Lord Mansfield had been followed by his suc- 
cessor, and a gradual fusion effected without any risk 
of the effervescences, to say nothing of the explosions, 
which may attend the sudden mixture of elements so 
long kept separate. — Law Magazine and Review. 


—————-9-<>-9 
COMMISSION OF APPEALS ABSTRACT. 


ACTION — FARM-CROSSINGS. 


1. Action to compel defendant to build a suitable farm- 
crossing for plaintiff, who owned land on both sides of 
defendant's road, and also for damages. The court 
that tried the cause found that the crossing actually 
built by defendant was inconvenient for plaintiff and 
not of easy access, and that the proper place for the 
crossing was where plaintiff desired it. Held, that this 
established a cause of action. Wademan vy. Albany & 
Sus. R. R. Co. Opinion by Johnson, C, 

2. The court gave plaintiff a pecuniary compensation, 
to an amount less than the cost of erecting a new cross- 
ing in the proper place, instead of directing a specific 
performance by defendant of its obligation. Held, that 
this was correct; that nothing in the statute prevents 
the giving of damages for the breach of duty on the 
part of defendant, and that defendant could not com- 
plain, as the judgment was more favorable than it was 
otherwise entitled to. Ib. 

3. The case of Wheeler v. R. & S. R. R. Co., 12 Barb. 
227, overruled. Ib. 

CONTRACT — PARTNERSHIP — “‘ FIDUCIARY CAPACITY.” 


Plaintiff’s complaint alleged, and the proof showed 
in substance, that defendants were attorneys at law 
and partners in the business of purchasing prize claims, 
and received from plaintiff certain sums of money un- 
der agreement that they should invest the same in pur- 
chasing prize claims and should collect the same for 
plaintiff, and that the net profits accruing should be 
divided equally between the parties. Defeudants only 
invested a portion of the sum as required, and refused to 
render any account. Plaintiff asked to have the agree- 
ment dissolved, and for an accounting, and that defend- 
ants be held liable as for moneys received in a fiduciary 
capacity. Held, that the arrangement was one of io- 
partnership. That plaintiff was entitled to recover the 
amount advanced, with one-half the net profits on the 
claims purchased, and also interest. But that the char- 
acter and nature of defendants’ employment was not 
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an issuable fact, and a finding of law of the referee, 
that defendants acted in a ‘‘ fiduciary capacity within 
the meaning of subdivision 2 of section 179 of the Code, 
was not warranted by the issues, and that a direction 
in the judgment for its enforcement by execution 
against the person of defendant was error. Prouty v. 
Swift, impleaded, etc. Opinion by Lott, Ch. C. 
LANDLORD AND TENANT— HOLDING OVER. 

Defendant entered into possession of certain premises 
under a lease which expired April 18, 1865. He held 
over without the permission of plaintiff, his landlord, 
until June 18, when this action was commenced to 
recover possession. Plaintiff had served no notice to 
quit. Held, that no notice was necessary, and that 
plaintiff was entitled to recover. Defendant had not 
become tenant by sufferance. To entitle him to notice 
the holding over must be continued for such a length 
of time, and under such circumstances, as to authorize 
the implication of assent upon the part of the landlord. 
Smith v. Littlefield. Opinion by Earl, C. 

PARTIES. 

Action to recover for necessary supplies furnished to 
and for work, labor and materials, in repairing the 
steam ferry boat ‘‘ International.’’ The boat was owned 
by the Buffalo & L. H. R. Co., and was used in connec- 
tion with, and in the business of, that road, plying be- 
tween Fort Erie, Canada and Buffalo. One S. had 
charge of the boat, and acted as her master, under an 
agreement by which he wus to furnish crew, stores and 
every thing needful for the efficient workings of the 
ferry, and to keep her in repair, for the sum of $130 
per month, the vessel to be under the control, and sub- 
ject to the direction of, the company. Under an agree- 
ment between said company and defendant, the latter 
assumed the control and undertook the management 
of the road of the former, and appurtenances, for the 
term of twenty-one years. Defendant was, by the 
agreement, to keep the rvad in good and efficient re- 
pair, and deliver it up at the expiration of the term, 
the receipts to be divided between the companies in 
specified proportion. No new agreement was made 
with S., but he continued running the boat as before, 
the same being controlled by defendant, and the sup- 
plies, etc., being furnished at his instance. After de- 
fendant commenced operating the road — ’ 

Held, that defendant was, pro hac vice, the owner of 
the boat, and, as such, was liable; that the presump- 
tion, from the continuance of 8. in the performance 
of the same duties, was that it was with defendant’s 
consent; and that plaintiffs, without notice, were not 
affected by any private agreement by which 8. assumed 
such liability. 

Also held, that the Buffalo & L. H. R. Co. was not a 
necessary party defendant. Scott v. Grand Trunk R. 
Co.; Muson et al. v. Same. Opinion by Lott, Ch. C. 


PROMISSORY NOTE. 


Defendant made a note for the accommodation of 
one Church, and delivered it to him without any re- 
strictions as to the manner of its use. Cburch was 
indebted to plaintiff in a larger sum than the amount 
of the note, and transferred it to him on account 
thereof, and plaintiff credited the amount of the note 
on Church’s indebtedness. Before crediting it plain- 
tiff sent to defendant to inquire about it, and defend- 
ant stated it was all right. Held, that the existence 
of the antecedent debt from Church to plaintiff was a 
sufficient consideration for the transfer of the note, 
and plaintiff can maintain an action against defendant 





for its recovery. Schepp v. Carpenter. Opinion by 
Johnson, C. 
TRESPASS — EXEMPLARY DAMAGES. 

Action of trespass brought by plaintiff, who, having 
found defendant’s cattle trespassing upon his premises, 
took them into possession. A few hours after, defend- 
ant, against plaintiff’s remonstrances, threw down the 
latter’s fence, and drove the cattle away. For this 
trespass the action was brought. It does not appear 
that the cattle did more than nominal damage. 

Held, that the trespass was willful, as the law author- 
ized the detention of the cattle for twenty-four hours. 
While plaintiff so held them they were in the custody 
of the law. The jury, therefore, were authorized to 
give exemplary damages. (Hunt, C., dissenting.) -Al- 
luback vy. Utt. Opinion by Earl, C. 


—_+o—___—_ 


DIGEST OF ENGLISH LAW REPORTS FORJULY. 
AUCTIONEER. 


Liability: withdrawal of goods advertised for sale.— 
The defendant, an auctioneer, advertised in the Lon- 
don papers that certain brewing materials, plant, and 
office furniture would be sold by him at Bury St. 
Edmunds on a certain day and two following days. 
The plaintiff, a commission broker in London, having 
a commission to buy the office furniture, went down 
to the sale; on the third day, on which the furniture 
was advertised for sale, all the lots of furniture were 
withdrawn. Upon which the plaintiff brought an 
action against the defendant to recover for his loss of 
time and expenses. Held, that plaintiff could not 
maintain the action; for that the advertising the sale 
was a mere declaration and did not amount to a con- 
tract with any one who might act upon it, nor to a 
warranty that all the articles advertised would be put 
up for sale. Harris v. Nickerson, L. R., 8 Q. B. 286. 

BILL OF EXCHANGE. 

Alteration in date: plea denying acceptance.—An 
alteration in the date of a bill of exchange, payable 
at a specified period after date, is a material alter- 
ation; and where the bill is declared upon with its 
altered date, the defense is available to the acceptor 
under a traverse of the acceptance. Parry v. Nichol- 
son, 13 Mees. & Wels., discussed. Hirschman v. Budd, 


L. R., 8 Ex. 171. 
CONCEALMENT. 


Marine insurance: election to avoid contract: deliv- 
ering out policy. —The plaintiff’s insurance broker 
effected an insurance with the defendants on the char- 
tered freight of the plaintiff’s ship Cambria, without 
disclosing to the defendants certain information in his 
possession which it was material that they should know 
(October 10). In so doing he acted in good faith, suppos- 
sing from inquiries that he had made that the informa- 
tion was incorrect. After initialing the ship, but before 
executing the policy, the defendants (October 13) became 
possessed of the information which the broker had not 
disclosed; and they afterward executed and deliv- 
ered out the policy without any protest or any notice 
that they would treat it as void (October 14 or 15). 
Upon receiving news of the loss of the vessel, they gave 
notice to the plaintiff that they did not cunsider the 
policy binding on them (October 20). On the trial of 
the action upon the policy, the learned judge directed 
the jury (in substance) that the defendants were bound 
to make their election within a reasonable time after 
they became aware of the concealment, and left it to 
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them. without expressing any opinion, whether the 
defendants had elected to go on with the policy. The 
jury having found that the defendants did not so elect, 
and a rule fora new trial on the ground of misdirection 
having been obtained and afterward made absolute in 
the court below, held (reversing the judgment of the 
court below), that this direction was right; and that 
there being no election in fact, and no evidence that 
the plaintiff had been prejudiced by the defendants not 
electing earlier to disaffirm the policy, the defendants 
were not estopped from denying its validity, nor was it 
material to consider whether their conduct in deliver- 
ing out the policy without a protest had been such as to 
entitle the plaintiff to consider it as an election. Mor- 
rison v. Universal Marine Insurance Co., L. R., 8 Ex. 


(Ex. Ch.) 197. 
CONDITIONS OF SALE. 


Vendor and purchaser: waiver of objections: forfeit- 
ure of deposit.—The defendant (with A, since de- 
ceased), sold a farm to the plaintiff under conditions 
of sale; by the third condition it was stipulated that 
the venders should deliver an abstract of title within 
seven days, and “tall objections and requisitions not 
stated in writing and delivered to the venders’ solicitor 
within fourteen days from the delivery of the abstract 
shall be considered as waived, and in this respect time 
shall be of the essence of the contract;"’ and by the 
fourteenth condition, “if the purchaser shall fail to 
comply with these conditions, his or her deposit shall 
be thereupon actually forfeited to the venders,’ who 
were to be at liberty to resell, and recover any defi- 
ciency and the cost of resale from the purhaser. The 
plaintiff paid a deposit of £300. An abstract of title 
was delivered within seven days; and from the abstract 
it appeared that the venders sold as trustees under a 
will which devised the estate to them on trust to pay 
the income to F 8, the testator’s son-in-law, for life, or 
to permit him to receive the same,and, after his decease, 
on trust to sell the estate and hold the produce ‘upon 
the trusts for the chiidren of the said F 8, as therein 
mentioned;”’ it was further stated in the abstract 
that F S would join in conveying the property. It was 
objected by the purchaser, but not till after the expira- 
tion of fourteen days from the delivery of the abstract, 
that FS being still alive, the venders’ power of sale had 
not arisen. It subsequently appeared that the trusts 
of the will as to the produce of the sale were for the 
benefit of such of the children of FS by H 8, the testa- 
tor’s daughter, who should be living at testator’s death, 
to be paid to them at twenty-one, or, if daughters, at 
twenty-one or on marriage, with limitations over for 
the benefit of survivors on the death of any child under 
twenty-one or before marriage. There were eight chil- 
dren of F S and H 8 living at the testator’s death, of 
whom some had since married and settled their shares. 
In an action brought by the purchaser to recover his 
deposit, held, that he was entitled to succeed (by Kelly, 
C. B.) on the ground that no complete abstract had been 
delivered, and that therefore the time limited for tak- 
ing objections had never commenced running; (by 
Martin and Pollock, BB.) on the ground that the four- 
teenth condition did not apply to the case of the vend- 
ers being unable to give a good title, but only to objec- 
tions and requisitions which might have been properly 
enforced against a vender who had a valid title. Want 
v. Stullibrass, L. R., 8 Ex. 175. 

FRIENDLY SOCIETY. 

** Sickness:’’ insanity.— By the rules of a friendly 

society, after payment of a year’s subscription, “any 


’ 





member shall receive 8s per week during any sickness 
or accident that may befall him, unless by rioting or 
drunkenness.” Held, that insanity was “ sickness” 
within the meaning of the society’s rules. Burton y, 
Eyden, L. R., 8 Q. B. 295. 

INSURANCE, 

1. It is a principle of insurance law that no abandon. 
ment is necessary where there is nothing which, on 
abandonment, can pass to or be of value to the under- 
writers. Where, therefore, there was a policy on ship, 
and also on charter-party freight (that is, on freight to be 
earned by the carriage homeward of a cargo chartered 
to be put on board at a distant port), and the ship was 
so injured on the outward voyage that the ship-owner 
abandoned to the underwriter on ship, there was 
nothing to pass to the underwriter on charter-party 
freight, and, consequently, there was no necessity for 
abandonment to him. Rankin v. Potler, L. R., 6 H. of 
L. 83. 

2. The damage to the ship from perils of the sea dur- 
ing the voyage, covered by the policy on ship, being 
such as to justify abandonment to the underwriter on 
ship before the cargo was put on board, the insured 
freight could not be earned, and there would therefore 
be a total loss on the policy on freight. Ib. 

3. A ship sailed on its outward voyage to New Zeal- 
and. More than a month afterward the owners char- 
tered it to M to bring home acargo from Calcutta. By 
this charter-party, after discharging at New Zealand, 
it was to sail to Calcutta, and being there “tight, 
staunch, and strong, and everyway fitted for the voy- 
age,’’ the charterer bound himself to put on board a 
specified cargo for England at astipulated freight. The 
owners then effected a policy in the usual form, against 
perils of the sea, etc., upon the freight to be earned on 
this homeward vovage. The ship was seriously injured 
in the outward voyage: it was repaired as well as the 
master, with insufficient funds, and at a place not capa- 
ble of making full examination and effecting complete 
repairs, could get it repaired; and with the ship thus 
partially repaired he sailed from the place where the 
ship then was, and arrived at Calcutta, where the full- 
est examination and the completest repairs could be 
had. He immediately tendered the ship to the agents 
of the charterers for the homeward cargo. They, on 
the ground that the charterer had become bankrupt, 
refused to load a cargo. The master then kad the ship 
fully examined, and it was found that the injuries on 
the outward voyage had been such that the complete 
repair of the ship, to render it fit for the voyage home, 
would exceed the value of the ship when repaired, and 
the amount of freight to be earned. The owners, on 
receiving this intelligence, abandoned. 

Held, that this was a loss of freight occasioned by 
the perils of the sea; 

Held, also, that no notice of abandonment to the un- 
derwriters on freight was necessary ; 

Held, also, that, if a notice of abandonment to the 
underwriters on freight had been necessary, the notice 
here would not, under the circumstances, have been 
too late. Ib. 

LARCENY. 


Taking invito domino: post-office savings bank: 24 & 
25 Vict. ch. 14. — The prisoner was a depositor in a post- 
office savings bank, in which lls stood to his credit. 
He gave notice in the ordinary form to withdraw 10s, 
stating in his notice the number of his depositor’s book 


and the amount to be withdrawn. A warrant for 108 
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was duly issued to the prisoner, and a letter of advice 
was duly sent to the post-office at N., to pay the pris- 
oner 10s. He went to that office, and handed his de- 
positor’s book and the warrant to the clerk. But the 
clerk, instead of referring to the proper letter of advice 
for 10s, referred by mistake to another letter of advice 
for £8 16s 10d, and placed the latter amount upon the 
counter. The clerk entered the amount paid, £8 16s 19d, 
in the prisoner’s depositor’s book, and stamped it. The 
prisoner took up the money and went away, having at 
the moment of taking it up an animus furandi, and 
knowing the money to be the money of the postmaster- 
general. Held, by Cockburn, C. J., Bovill, C. J., Kelly, 
C. B., Blackburn, Keating, Mellor, Lush, Grove, Den- 
man, and Archibald, JJ., and Pigott, B. (Martin, 
Bramwell, and Cleasby, BB., and Brett, J., dissent- 
ing), that the prisoner was guilty of larceny; by Cock- 
burn, C. J., Blackburn, Mellor, Lush, Grove, Denman, 
and Archibald, JJ., on the ground that, even assuming 
the clerk to have the same authority to part with the 
possession of and property in the money which the 
postmaster-general would have had, the mere delivery 
under a mistake, though with the intention of passing 
the property, did not pass the property, and the posses- 
sion being obtained animo furandi, there was both a 
taking and a stealing within the definition of larceny; 
by Bovill, C. J., Kelly, C. B., and Keating, J., on the 
ground that the clerk had only a limited authority to 
part with the money to the person named in the-letter 
of advice, and therefore no property passed to the pris- 
oner, and the possession was obtained animo furandi; 
by Pigott, B., on the ground that the mistaken act of 
the clerk, in placing the money on the counter, stopped 
short of placing it completely in the prisoner’s posses- 
sion, and that his subsequently taking it up was larceny. 
Held, by Martin, Bramwell, and Cleasby, BB., and 
Brett, J., that the prisoner was not guilty of larceny. 
Reg. v. George Middleton, L. R., 2 C. C. R. 38. 
SALVAGE. 

Pilotage.—A Dutch barque was riding at anchor off 
Deal, and waiting to proceed down channel, and a 
waterman who, though not a licensed pilot, was in the 
habit of piloting vessels, was taken on board her, under 
an arrangement whereby he was to receive 7s a day, with 
$ in addition, for navigating the vessel as pilot until 
she arrived off Beachy Head. The day after the water- 
man came on board, and while the barque was still at 
anchor, a gale came on, and the tempestuous state of 
the weather caused the vessel to drive, and rendered it 
necessary to slip the chain, when, under the direction 
of the waterman, the vessel was taken through the Gull 
stream and brought up in safety in Margate roads. In 
asalvage suit instituted on behalf of the waterman and 
other persons who had rendered services to the vessel, 
the court held, that the services rendered by the water- 
man were within the scope of his contract, and that he 
Was not entitled to claim asasalvor. The olus, L. 


R., 4 Adm. & Ecc. 29. 
WILL. 


Destroyed by testator when suffering from delirium 
tremens: subsequent recognition of the act. —The testa- 
tor, having duly executed his will, subsequently, when 
suffering under an attack of delirium tremens, tore it 
in pieces. The pieces were preserved, and on his recov- 
ery he was informed of what he had done, and he an- 
swered he must have been mad when he did the act, 
and that he would make a fresh will, which intention 
he did not carry out. Held, that the will was not 
revoked. Brunt v. Brunt, L. R.,3 P. & D. 37. 





CORRESPONDENCE. 


HOW FAR ONE'S NAME WILL BE PROTECTED AS A 
TRADE-MARK. 
Editor Albany Law Journal: 

The article in your journal of date of August 16, 1873, 
entitled, ‘‘ How far one’s name will be protected asa 
trade-mark,” seems to me to be calculated to work in- 
justice to three persons and sets of persons, namely, 
to the defendants in the principal case referred to, 
Meneely & Kimberly, of Troy; to Hon. Rufus H. King, 
of Catskill, the learned referee who decided that case; 
and to the legal profession at large. It would do injus- 
tice to Meneely & Kimberly, because it seems to charge 
them with unfair dealing; to the learned referee, be- 
cause it seems to make him put his decision on a ground 
which was not the basis of his judgment; and to our 
profession, because it conveys an incorrect statement 
of the law.* As you have heard the counsel for the 
plaintiffs, Mr. Fursman, I trust you will observe the 
useful maxim, audi alieram partem, and give a hearing 
to the opposing counsel; and as you have printed great 
part of my learned brother's ingenious brief, print a 
small portion of that for the defendants. And, 

First. 1 have spoken of the seeming injustice to the 
defendants in your report. It is true that the referee 
found: ‘That the defendants, by the use of the name 
of Meneely in the establishment of their bell foundry 
at Troy, and in manufacturing and selling bells at Troy 
under the name of Meneely & Kimberly, expected and 
intended to derive a profit and advantage by reason of 
the good reputation and celebrity in bell founding 
given to that name throughout the country by the said 
Andrew Meneely and the plaintiffs;’’ but there was no 
finding that they were guilty of any fraud or unfairness 
therein, nor that they were conducting their own busi- 
ness with intent to induce the public to believe that 
their wares were the wares of the plaintiffs, nor that 
the defendants had imitated any mark or device, in 
connection with their names, which the plaintiffs had 
adopted as a trade-mark. 

Second. I have spoken of the seeming injustice to the 
referee. It is true that the finding above quoted was a 
part of the decision, but it was not the basis. The 
ground of the decision was, that Andrew Meneely, the 
father of the plaintiffs and of the defendant Meneely, 
had made a will bequeathing his business and its good 
will to the plaintiffs, and giving no interest therein to 
the defendant Meneely, but giving him a small legacy, 
which was received by him. And, although the legacy 
was unconditional, and there was no expression in the 
will that the testator did not wish the defendant 
Meneely to carry on the bell business, yet the referee 
found: ‘* That the plaintiffs, under and by the last will 
and testament of said Andrew Meneely, succeeded to 
the right and property uf the said Andrew Meneely in 

* [That the article alluded to was calculated to work injury 
either to Meneely & Kimberly or to the referee we do not 
believe. There was certainly nothing in the article—unless 
it was the part quoted from the finding of the referee—that 
could be construed into a charge against Meneely & Kim- 
berly of “ unfair dealing ;” nor was there any thing tending 
to charge them with fraud. Nor did we state that the find- 
ing quoted was the basis of the decision, nor conyey any 
such impression, as a reference to the article will show. 
Whether or not the article was unjust to the profession, “in 
giving them an incorrect idea of the law,” we respectfully 
leave it to the courts to determine. As to the particular 
merits of Meneely v. Meneely we care nothing. The legal 
question involved is an important one. We published the 
article in question of our own motion, as an able argument 
on one side of that question, ard we are glad to publish Mr. 
Browne’s brief as an able argument on the other side—not- 
withstanding that, in so doing, we may be repeating our 
alleged “ injustice to our profession.”—Ep. A. L. J 
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said name of ‘Meneely’ as a trade-mark, in the busi- 
ness of bell founding. And that by the performance 
by the plaintiffs of the conditions and obligations im- 
posed upon them by said will, and by the receipt and 
acceptance by Clinton H. Meneely of the benefits and 
advantages and property given and bequeathed to him 
by said will, and by the continual use of said name as 
a trade-mark by the plaintiffs since the death of Andrew 
Meueely, the plaintiffs became and remain the owners 
of and entitled to use the name ‘Meneely’ as their 
trade-mark in the business of bell founding to the 
exclusion of the said defendants, and that the defend- 
ants have no right to use the name ‘ Meneely’ in the 
business of bell founding at Troy to the injury of the 
plaintiffs.”’ It will thus be seen that the basis of the 
decision was the estoppel which the referee conceived 
to be worked by the will and the defendant Meneely’s 
acceptance of the benefits provided for him in it. 
Third. Ihave spoken of the injustice to our profes- 
sion in giving them an incorrect idea of the law. Now 
I undertake to say that there never has been a case, in 
England or America, in which one has been restrained 
from using his own name in trade or manufacture simply 
because another of the same name had previously used 
it and built up a lucrative business in connection with 
it. An examination of the authorities will demonstrate 
that, where the court has interfered, it has done so only 
to restrain the use of trade-marks and devices which 
were adopted and used in such wise, in connection with 
names, the use of which the court would not restrain, 
as to directly proclaim or effectuate a falsehood or de- 
ception, whereby the public were falsely and fraudu- 
lently led to suppose that the commodities offered for 
sale by the new establishment were the genuine pro- 
ductions of the business already known and approved. 
It is not enough, it will be seen, that the public should 
be mistaken in regard to the real producer of the new 
article. The public must have been induced to believe 
that the new article was the production of the old estab- 
lishment, by means of some false or fraudulent device, 


before the court will interfere to restrain the new estab- | 


lishment from the use of such devices as it may choose 
to adopt. 

It will be further seen that the court never restrain 
the prosecution of the business by the new establish- 
ment; so that true names and business are never inter- 
Jered with by the court. 

Thus, in the case of Croft v. Day, cited by the plain- 
tiffs’ counsel, it was declared by the master of the rolls: 
“My decision does not depend on any peculiar or ex- 
elusive right the plaintiffs have to use the name Day & 
Martin, but upon the fact of the defendant using those 
names in connection with certain circumstances, and 
in a manner calculated to mislead the public, and to 
enable the defendant to obtain, at the expense of Day’s 
estate, a benefit for himself to which he is not, in fair 
and honest dealing, entitled. Such being my opinion, 
I must grant the injunction restraining the defendant 
from carrying on that deception. He has a right to 
carry on the business of a blacking manufacturer hon- 
estly and fuirly; he has a right to the use of his own 
name. Iwill not do any thing to debar him from the use 
of that or any other name calculated to benefit himself 
in an honest way, but I must prevent him from using 
it in such a way as to deceive and defraud the public, 
and obtain for himself, at the expense of the public, an 
undue and improper advantage.’”’ The fraud in this 
case was the imitation of plaintiff’s label, and hiring 
the use of the name of a man who had no interest in 





the business; but even here the use of the name wag 
not restrained, but only the use of the fraudulent 
stamp. 

In respect to the case of Sijkes v. Sykes, cited by the 
plaintiffs’ counsel, Abbott, C. J., is quoted as saying: 
‘* Where a man has adopted a particular mark for hig 
goods, in order to denote that they are manufactured 
by him, au action on the case will lie against another 
who adopts the same mark for his goods (even though 
that mark be the proper name alike of both parties), 
if it be adopted for the purpose of denoting that the 
goods of the defendant are manufactured by the plain- 
tiff, and therefore for the purpose of selling them as 
and for the goods of the plaintiff.” 

The remarks of the judge above quoted were copied 
from a citation of the case in Upton on Trade-marks, 
but on looking at the report it seems the judge said 
nothing of the sort. What he did say, and all he said, 
was: ‘It was established most clearly that the defend- 
ants marked the goods manufactured by them with the 
words ‘ Sykes’ Patent,’ in order to denote that they were 
of the genuine manufacture of the plaintiff; and 
although they did not themselves sell them as goods of 
the plaintiff's manufacture, yet they sold them to retail 
dealers, for the express purpose of being resold as goods 
of the plaintiff’s manufacture. I think that is substan- 
tially the same thing, and that we ought not to disturb 
the verdict.’’ It will be seen that this is a mere case 
of piracy upon a trade-mark, and does not in the least 
involve the question of the right of the second Sykes to 
use his own name in the same business as the first 
Sykes used his, and affords no hint that the second 
Sykes could not use his own name, had he not done so 
in connection with the false and fraudulent word 
“patent,’’ the second Sykes having no patent. 

In the case of Rodgers v. Nowill, referred to by plain- 
tiffs’ counsel, the decision is based on the piratical use 
of the name Rodgers & Son inscribed about the figure 
of a crown and constituting a known and established 
mark, but in no way establishes the doctrine that those 
defendants might not manufacture cutlery and sell it 
in their own name of Rodgers. 

Again, in the case of Holloway v. Holloway, 13 Beav. 
209, the plaintiff, Thomas Holloway, sold a medicine as 
* Holloway’s Pills.’’ The defendant, Henry Holloway, 
commenced selling pills as *‘H. Holloway’s Pills,’’ but 
in boxes, etc., similar. to the plaintiff's, and with a view 
of passing off his pills as the plaintiff's. He was re- 
strained by injunction, for the reason that he had 
fraudulently imitated the plaintiff’s catalogues, boxes, 
and labels. The master of the rolls said: ‘* This case, 
upon the evidence before me, is perfectly clear. The 
defendant’s name being Holloway, he has a right to con- 
stitute himself a vendor of Hulloway’s pills and oint- 
ment, and I do not intend to say any thing tending to 
abridge such right. But he has no right to do so with 
such additions to his own name as to deceive the public, 
and make them believe that he is selling the plaintiff's 
pills and ointment. The evidence in this case clearly 
proves that pills and ointment have been sold by the 
defendant marked in such a manner that persons have 
purchased them of defendant, believing that they were buy- 
ing the goods of the plaintiff.” 

The case of Holmes and others v. Booth, etc., Co., 37 
Conn., was decided on the ground of an estoppel by 
contract. 

Let us now look at a few cases to which, owing prob- 
ably to the extreme length of his argument, my learned 
brother did not refer. 
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Burgess v. Burgess, 17 Eng. L. & Eq. 257, A. D. 1853. 
For more than forty years John Burgess, the father of 
the defendant, William Robert Burgess, had been en- 
gaged in business as an “ Italian warehouseman,”’ at 
y7 Strand. In 1800 he took his son, the plaintiff, into 
partnership, and they continued in business as part- 
ners, at the same place, under the firm of ‘‘ John Bur- 
gess & Son,” until 1820, when the father died. One 
chief article of their manufacture was a certain fish 
sauce which they called ‘‘ Essence of Anchovies,” and 
it was sold and known in the market as ‘‘ Burgess’ 
Essence of Anchovies,’’ and those words as their trade- 
mark were printed on their labels which were attached 
tothe bottlesand packages containing the article. The 
defendant, William Harding Burgess, was a son of the 
plaintiff, and for many years was employed on a salary, 
upon the business premises of his father, No. 107 
Strand. In 1851 he left the employment of his father 
and commenced business on his own account, No. 36 
King William street, and manufactured and sold a fish 
sauce of anchovies, which he put up and marked 
“Burgess’ Essence of Anchovies,’’ and over his door 
he caused to be placed a painted sign containing the 
words ‘‘W. H. Burgess, late of 107 Strand,” and on 
each side of his door he caused to be placed a metal 
plate, with the following words cut or engraved 
thereon: *‘ Burgess’ Fish Sauce Warehouse, late of 107 
Strand.’’ The vice-chancellor enjoined the use of the 
words “late of 107 Strand,’’ and also the words “ Bur- 
gess’ Fish Sauce Warehouse, late of 107 Strand,”’ but 
refused to enjoin the use of the words ‘‘ Burgess’ Es- 
sence of Anchovies.’’ On appeal this was affirmed. 
lord Justice Turner said: “It is clear no man can 
have any right to represent his gouds as those of 
another; but in all cases of this kind it must be made 
out that the defendant is selling his goods as those of 
another. When a person is selling goods under his 
own name, and another person, not having that name, 
is using it, it is clear that he is so using it to represent 
the goods sold by himself as those of another; but 
where the two persons have the same namie, it does 
not follow that, because the defendant sells goods 
under his own name, and it happens that the plaintiff 
has the same name, he is selling goods as the goods of 
the plaintiff.”’ 

Clark v. Clark, 25 Barb. 79, A. D. 1857. This was an 
action in which an injunction had been granted, re- 
straining the defendants from using a certain device 
which had been previously adopted by plaintiff to 
designate spool cotton manufactured by him. The 
plaintiffs’ device contained the name “Clark & Co.” 
The defendants’ was exactly like it, except that it con- 
tained the name “J. Clark, Jr., & Co.””. The injunc- 
tion, as originally granted, operated to restrain the 
defendants from using their name as well as the de- 
vice. The injunction was sustained as to the device, 
“but,”’ say the court, ‘“‘the injunction should not be 
80 broad as it was originally granted. It should be so 
expressed that the defendants might distinctly under- 
stand what is prohibited. Their firm name is “J. & J. 
Clark & Co.’ They manufacture six cord cabled 
thread; they have George Clark as their agent in New 
York. All this they may express as well as the num- 
ber of their thread. But they should express it so as 
not to appear to imitate the plaintiffs. This could be 
done by inserting their firm name, instead of only a 
part of it ; by changing the order of the colors in the 
concentric circles, and the style of the lettering and 
the figures, and the position of the letters. There will 





be still a similarity between the labels of the two that 
may mislead some. But this results from two persons 
af nearly the same name being in the same business, and 
the undoubted right of each to use his own name, and to 
describe the article which he sells by its well-known 
name, but does not result from an imitation of the 
mark of the others.’’ 

Faber v. Faber, 49 Barb. 357, A. D. 1867. Motion to 
continue injunction against defendant, restraining him 
from using the name of “ Faber” as a trade-mark on 
lead pencils, etc. 

Sutherland, J., remarks: ‘It is unfortunate for the 
plaintiff that he and the defendant, J. H. Faber, are 
both manufacturers of lead pencils at and near the same 
place in Germany, and they both have the same name, 
Faber; for it is easy to see that this circumstance may 
have been and may be an injury to the plaintiff; but 
the defendant Faber has a right to put or stamp his own 
name in gold, gilt, or other letters, on his pencils, and on 
the bands, wrappers or covers in which they are put up, 
as described in the complaint. And any injary which 
the plaintiff has suffered, or may suffer, by such use of 
the defendant’s name merely, must be viewed as an 
injury without remedy. * * * There is nothing 
but the name of the maker stamped upon the pencils, 
viewed singly, calculated to deceive the purchaser of a 
single pencil, or of any number less than a dozen; and 
the maker had a right to put his own name on his own 
pencils,”’ 

Henry T. Helmbold v. Horace T. Helmbold, 1872. A 
motion came on before Justice Barnard to restrain 
Horace T. Helmbold from making, using, vending or 
disposing of a certain article 0f buchu, manufactured 
by him at his place of business in Troy, N. Y. Numer- 
ous affidavits were read on both sides, and his honor 
decided that the defendant, by changing the form of 
label and wrappers, had a perfect right to manufacture 
in his own name, as H. 'T’. Helmbold, any article called 
buchu, and put up in bottles similar to the ones he had 
been using. — NV. Y. Sun, Newspaper. 

One other case, unreported, was referred to on the 
argument, which I will allude to here, because another 
opportunity may not occur. That was the case of the 
Dutchman’s dog. Hans said to his neighbor: ‘‘ Fy do 
you suppose I calls mine tog ‘Tige?’”’ The neighbor 
said he couldn’t guess. ‘‘ Cause dat ish his name,’’ was 
the reply. And so the defendants in our case call 
themselves Meneely & Kimberly, because that is their 
name, and until it is held that they are using it in con- 
nection with a fraudulent imitation of some device 
employed by the plaintiffs, they will probably continue 
so to use it. 

Respectfully yours, 
IRVING BROWNE, 
(Of TownseND & BROWNE), 
Counsel for Meneely & Kimberly. 


—————— 


The library of the Philadelphia Law Association con- 
tains nearly six thousand volumes. 


H. C. Whitman, democratic candidate for supreme 
judge of Ohio, though a good lawyer, is a very eccen- 
tric man. Somewhere about 1849 or 1850, shortly after 
the defeat of Cass for the presidency, he made a vow 
never to cut his hair till Cass should be elected to that 
office, and, as Cass has not yet been elected president, 
the length of Mr. Whitman’s hair must be somewhat 
extraordinary. ‘ 
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INDORSEMENT OF A NON-NEGOTIABLE NOTE. 


SUPREME COURT OF PENNSYLVANIA. 


WILSON V. MARTIN. 


The indorsement in blank of a note not negotiable is not 
such written evidence of a promise to pay as is required 
by the statute of frauds. 


Error to the common pleas of Juniata county. 


Opinion of the court by Murcur, J. July 2, 1873. 

The plaintiff claimed that the defendant’s testator 
was liable to him as surety or guarantor for the pay- 
ment of a note under seal which he held, against three 
joint and several makers. He gave in evidence the 
indorsement of the testator in blank upon the back of 
the note, and then parol evidence of the agreement of 
the testator to become responsible for its payment. 
The court held the evidence insufficient, and directed 
the jury to find for the defendant. This instruction is 
assigned for error. 

The first seciion of the act of April 26, 1855, Pur. Dig. 
724, pl. 4, entitled, “‘A supplement to the act for the 
prevention of frauds and perjuries,”’ passed 21st day of 
March, 1772, has several times been considered by this 
court. Its language is clear and explicit, that no action 
shall be brought “‘whereby to charge the defendant 
upon any special promise to answer for the debt or 
def ult of another, unless the agreement upon which 
such action shall be brought, or some memorandum 
or note thereof, shall be in writing, and signed by the 
purty to be charged therewith or some other person by 
him authorized.”” The court has uniformly manifested 
a determination to enforce the provisions of the act for 
the purposes indicated in its title. Giving to the parol 
testimony the force claimed for it by the plaintiff is in 
effect establishing the defendant's liability wholly by 
parol. The note was part due when the testator in- 
dorsed it. Even if the testator had written his name 
at the foot of the note, where it is claimed he would 
have placed it if the space had permitted, the writing 
would not have shown the conditional obligation which 
the testator agreed to assume. If, however, he had 
done so, the writing would have shown an absolute 
promise, and the requirement of the statute would 
have been complied with. The case stands upon dif- 
ferent grounds. The indorsement in blank of a note 
not negotiable is not such written evidence of a prom- 
ise to pay as the statute requires. Jack v. Morrison, 12 
Wright, 113. Nor can it be construed into a parol con- 
tract of guaranty. Ib. The case of Schafer v. Farmers 
and Mechanics’ Bank, 9 P. F. Smith, 144, was twice 
argued, and the court unanimously held that an in- 
dorsement is not such a note in writing as is required 
by the aforesaid statute, and that proof of a collateral 
liability for the debt of the maker, different from that 
which the indorsement imports, cannot be made by 
parol. In Murray v. McKee, 10 P. F. Smith, 45, the 
court unanimously re-affirmed those decisions, and in 
giving the opinion of the court Mr. Justice Sharswood 
says, “the question ought now, therefore, to be con- 
sidered as entirely at rest in this State.” 

The plaintiff derives no aid from this indorsement, 
aud therefore attempts to establish a liability wholly 
by parol. This cannot be done. The learned judge 
was correct in his instructions. 


J udgmegnt affirmed. 





UNANIMITY OF JURIES. 


It is said that a meeting of the judges has pronounceg 
against any alteration of the law with respect to the 
necessity for an unanimous verdict. The question jg 
one as to which there seems to be a good deal to be 
urged on both sides. There is a simplicity which 
strikes the mind as savoring of barbarous and primi- 
tive times in compelling a certain number of persons 
to solemnly renounce all claim to the divine protege. 
tion if they decide contrary to their consciences, and 
then forcing them to come to an unanimous conclusion, 
It is found in modern times that this cannot practically 
be insisted on, and consequently after a certain time 
the jury, if urable to agree, are discharged. But then 
the question arises whether this is expedient or even 
just as regards the parties. In crimival cases it may 
fairly be said that, inasmuch as there is rightly a strong 
presumption in favor of innocence, it is not too much to 
require that the prisoner’s guilt should be brought home 
to the minds of twelve persons of average capacity, 
beyond the possibility of a reasonable doubt, and that 
if it cannot be so clearly shown as to effect this it 
would hardly be safe to convict; but the same prinei- 
ple is admitted not to apply to civil actions. There is 
no such strong presumption there to be made on one 
side or the other, and it is admitted that the jury are 
bound to act on the balance of probabilities; does it 
not equally follow that justice is bound to act on a bal- 
ance of opinion among those who are charged to decide 
the case? The contrary opinion would seem to be based 
on the assumption that the same evidence ought, on 
adequate consideration, to produce the same conelu- 
sion in all resonable minds. It is obvious that this is 
not so. In cases where highly-trained and widely-ex- 
perienced intellects, like those of judges, have to judge 
of facts, it constantly happens that the same evidence 
produces diametrically opposite conclusions. The Slade 
case, in which the court of exchequer was equally di- 
vided in opinion, and many other celebrated causes, 
might be instanced. It might, perhaps, be irreverent to 
suggest that there seems to be no reason why any dif- 
ferent considerations should apply in cases where 
judges have to decide on questions of fact from those 
which apply to the case of a jury. The idea of lock- 
ing up the barons of the exchequer till they agree is 
obviously ludicrous. The truth is, that the only rea 
son why there seems to be no idea of absurdity in- 
volved in foreing jurymen to the same conclusion, 
when it is notorious that men of unquestioned ability 
will differ as to conclusions of fact, is that we are accus- 
tomed to the practice. The only way in which una 
nimity can be procured, when, after due consideration 
and discussion of the facts, there is a difference of opin- 
ion in the jury, is by some sort of compromise, or by 
the minority agreeing to assent to the opinion of the ma- 
jority. Compromises are seldom satisfactory, and many 
instances will occur to every one familiar with the sub- 
ject in which juries have returned verdicts approximat- 
ing to absolute inconsistency, on different issues in the 
same case. In the case of the minority giving way, the 
same result is in reality attained as if the law allowed 
the verdict of the majority to be taken, with the excep 
tion that the form would then correspond with the 
reality. 

On the other hand, it must be admitted that there is 
one very weighty and substantial argument against 
taking the verdict of a majority, although it may bes 
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question whether conditions might not be devised 
which would meet this argument. If it were allowed 
that the jury should individually form their opinions, 
and then the verdict of the majority should forthwith 
prevail, all the advantages would be lost which result 
from the discussion of the subject by the jury as a 
whole, with a view to agreeing on aconclusion. As it 
is now, the individual juryman is forced to listen to 
reason, and to give weight to the opinion of his fellows. 
The sounder view may be taken by the minority at 
first, and there is opportunity afforded them to explain 
their views to the rest, and, if possible, turn the 
minority into the majority, and so in time bring round 
the whole. Each man’s opinion is discussed, and each 
acts on his fellows, and is likewise acted on by them; 
so the result is a product of united thought and reason- 
ing, not a mere addition of units of isolated judgment. 
If the opinion of the majority were to be immediately 
admissible, all this would no longer be the case. This 
argument appears to be so strong as to be fatal to any 
proposition that should admit of the verdict of a ma- 
jority being at once receivable. But it does not seem 
impossible that some device might be adopted which 
should continue, as far as possible, the advantages of 
the old system while obviating its mischiefs. Might 
not a discretion be given to the judge as to accepting 
the decision of a majority, after the lapse of a sufficient 
time to exhaust all possibility of agreement? It does 
seem extremely doubtful whether it is really consistent 
with justice to the party in whose favor the majority 
is, to discharge the jury, as is now done, thus causing 
all the expenses of the trial to be thrown away. Could 
it be argued that if one member of a court in banc was 
ofa different opinion, as to a point of law or a point of 
fact arising on a special case, from that of the others, 
therefore no judgment should be given? One is ata 
loss to see the difference between this case and that of 
ajury. The truth seems to be that the key-stone of 
the logical arch upon which the necessity for an unani- 
mous verdict rested was taken out by the introduction 
of greater laxity in the way of discharging juries that 
could not agree. It is obviously just and expedient 
that the tribunal charged with determining a question 
should be obliged to give some decision between the 
parties. If they do not it is a denial of justice. and 
when the practice of forcing the jury to unanimity by 
starvation is abandoned, because it is seen to be mon- 
strous and inconsistent with experience, the logical con- 
sequence is that, with due safeguards, the verdict of 
the majority should be admitted. 

Many other arguments of more or less weight may be 
urged against dispensing with unanimity, but none 
seem to be so weighty as that already dealt with. It 
will be said that the parties will not be so much dis- 
posed to rest satisfied with the verdict of a bare ma- 
jority, that motions for new trials will be more frequent, 
and so forth. This would, no doubt, be so, if the ver- 
dict of the majority were to be lightly taken in cases 
where deliberation would probably have produced 
unanimity. But in cases where, after due lapse of 
time, the difference proves irreconcilable, it is obvious 
that, under the present system, a new trial is necessary. 
There is, moreover, no reason why the judges should 
not display the same admirable firmness in refusing to 
allow the verdict of a majority to be set aside, where 
they cannot see their way to the conclusion that it is 
perverse or improper, as they do now in the case of 
Unanimous verdicts. The cases to be met are not ordi- 
lary cases in which ajury, though they know they will 





be ultimately discharged if they differ, do now gener- 
ally come to an unanimous verdict; but cases in which 
the jury, after being locked up as long as the judge 
thinks it right to keep them locked up, will not agree. 
The question is, in such cases, what is right to the par- 
ties and in the interssts of justice —to discharge them, 
and thus admit the incompetence of the tribunal to do 
justice at all; or to take the best conclusion that, under 
the circumstances, it could arrive at — viz., the verdict 
of the majority.—Solicitors’ Journal. 


a 


NOTES. 


A letter from Chicago, in the Toronto Globe, says: 
‘*One day last week a curious scene was enacted in one 
of the numerous courts of this city. A lady appeared 
as counsel for another woman. The young attoruey 
was Miss Alta M. Hulett, having offices in the most 
crowded part of the south side, devoted to business and 
professional avocations. The case was a very simple 
one, and offered no fair criterion of the powers of Miss 
Hulett; but it afforded an opportunity for the display 
on her part of considerable abilities as a talker. Miss Hu- 
lett was born in Rockford, and, after graduating at the 
female seminary at that place, entered a law office, where 
she studied diligently for two years. Then she came to 
this city, and for a year read in the office of Messrs. 
Sleeper & Whitson, two respectable, but not very showy, 
members of the local bar. A week since she was ad- 
mitted to the bar, after a severe examination before 
the supreme court. Miss Hulett is only nineteen years 
of age, and is of slight build; a brunette of the most 
pronounced type. She is a pleasant conversationalist, 
and while engaged in professional duties has not neg- 
lected to acquire those accomplishments which consti- 
tute the charm of true womanhood. The unqualified 
success which has attended her first suit has drawn 
much attention to her, and, so far as her chances of 
progress in her profession are concerned, has been an 
excellentadvertisement. The only legal journal issued 
in this city is published by a lady, Mrs. Myra Bradwell, 
who, however, has the advantage of having Judge Brad- 
well for a husband, and of forty years experience as 
against the nineteen years of Miss Hulett.” 

— Inasmuch as Weller v Weller, 28 Barb. 588, and Hat- 
field v. Sneden, 42 Barb. 622, are cited by Washburn on 
Real Property (3d ed. 134, note 19), in support of the 
text that the court of New York, differing from Lord 
Mansfield and Best, C. J., and following Park and Sug- 
den, have held curtesy to be defeated where the wife’s 
estate has determined and the estate passed over to an- 
other by force of the original limitation; the profession 
is interested to know that the commission of appeals 
have lately handed down an opinion reversing Hatfield 
v. Sneden, and overruling Weller v. Weller on this point, 
so that at present the law in New York stands the 
other way than that mentioned by Washburn. 

—In the opinion in the case of Owens v. The State 
27 Wis. 456, Chief Justice Dixon has a fine bit of 
sarcasm on the prevailing methods of legislation. He 
says: “In thus considering the act, we cannot for- 
bear remarking it as a most singular instance of 
the sparing hand of legislation in this State, that 
there should still be found upon our books a stat- 
ute so old as this—the work of the first legislative 
body assembled, after our organization and admission 
as a State. It stands, we believe, without rival or 
peer, as the only statute of the State of Wisconsin 
which has been permitted to attain the venerable age 
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of nearly twenty-three years. This leads to serious 
reflections as to the untimely fate of most of our legis- 
lative enactments — not only the companions of this, 
which have long since “faded and gone,”’ but also 
those which have come after a numerous progeny, 
nearly all of which seem to have been infected with 
some fatal disease which was very soon to work their 
destruction. They have perished, mostly, in infancy, 
the average period of life being about one year; but 
those which have survived that period have seldom at- 
tained the age uf ten or twelve. There must be some- 
thing irregular and wrong in the birth and parentage, 
where such mortality prevails among the offspring; 
some malady and restlessness in the body politic, 
which demand the most careful attention and care. 
The act under consideration is certainly entitled to 
our utmost veneration and respect, by reason of that 
health and vigor that has enabled it to outlive so many 
thousands of its brethren which have fainted and 
fallen by the way.” 

—The court of appeal of Rouen gave judgment re- 
cently on a question relative to sending anonymous 
postal cards. A young man, of Dieppe, named Ver- 
nier, was sentenced to pay a fine of five francs, and 
500 francs damages, for addressing by that means to a 
married woman an assignation, written in terms inju- 
rious to her reputation. The charge was then clearly 
proved, but the tribunal of Dieppe, in passing sentence, 
laid down the principle that the sending of such a mis- 
sive through the post did not constitute the offense of 
defamation, as there was no publication, the card re- 
maining the whole time in the possession of the post- 
office or its agents. Vernier was, in consequence, only 
punished for a verbal insult. The procureur of the 
republic appealed against that decision, but the judges 
of the higher court confirmed it. 


COMMISSION OF APPEALS. 

CLERK’s OFFICE, ALBANY, Sept. 2, 1873. 
The next term of the commission of appeals will be 
held at the capitol, in the city of Albany, commencing 
on the third Tuesday of September (16th instant), at 
10 o’clock A. M. A list of the first one hundred causes 

will be published in a few days. 
W. H. BENJAMIN, Clerk. 


——____— 


Now THAT THE NEW JURY LAW is much under dis- 
cussion, perhaps an iljustration of what juries will some- 
times do will not be out of place. The following inci- 
dent actually occurred at N., a small town not a thou- 
sand miles from Grand Rapids, and the county seat of 
the county of the same name. One P. was arrested, 
charged with violating the ordinances of said village by 
keeping his saloon open on Sunday. He was accord- 


ingly arraigned, whereupon he plead not guilty and .- 


demanded a jury, which was accordingly summoned, 
and the trial commenced. Four witnesses testified 
that they saw the saloon open on the Sunday specified, 
and two more testified to the same fact, and also that 
they saw him selling liquors therein on that day. The 
prosecution then rested their case. Respondent’s attor- 
ney then arose and admitted that the evidence of the 
prosecution was correct, in all respects, and asked that 
averdict be rendered of “justice tempered with 
mercy.’’ The jury retired, and after deliberating one 
hour, rendered a verdict of not guilty. 





LAWYERS’ SALARIES IN IRELAND. —Mr. J. Ball, a 
Dublin solicitor, says there is a very large number of 
solicitors making from £200 to £500 a year, but very 
few making £1,000 a year. He stated that it is a com. 
mon thing for an articled clerk, when his time of ap. 
prenticeship is out, to continue in the office as a sala. 
ried clerk. He says: “I am, myself. paying a solicitor 
£400 a year in my office, but he is an experienced man, 
and, in fact, older than myself; this is an unusual case, 
and is owing to my official position as solicitor to the 
church temporalities commissioners. I am paying 
another solicitor in my office £200 a year, a third £2, 
week, and two or three 30s. a week; nearly all the men 
in my office are of that stamp.” Mr. G. May, Q. €., 
stated that he thinks that there are not more than one 
or two men at the Irish bar who are making £4,000 
year; there are five or six making £3,600, about twenty 
making £2,000, a considerable number making £1,500, 
Mr. Ball says there isa fair number making £1,000a 
year, but a much larger number making less. An Irish 
barrister does not generally have to bear the «expense 
of “‘chambers;”’’ briefs are sent to his house. — London 


Times. 
—_———______—. 


FOREIGN NOTES. 


Lord Romilly has been appointed arbitrator in the 
European Assurance Arbitration, vice the late Lord 
Westbury. 


The rumor that Sir George Jessell had been appointed 
master of the rolls is confirmed. The long vacation in 
England began August 11th, and will end October 28th. 


The following are the special questions appointed for 
discussion at the ensuing congress, to be held at Nor- 
wich, England, in October next: International and 
Municipal Law Section. 1. Is it desirable and prac- 
ticable to effect an assimilation of English and foreign 
commercial law; and if so, to what extent, and what 
steps should be taken to effect such assimilation? 2. 
In what manner may the framing and passing of Acts 
of Parliament be improved? 3. What change, if any, 
is it desirable to make in the law relating to agricul- 
tural tendencies? Repression of Crime Section. 1. 
Are any and what improvements necessary for the ad- 
ministration of justice in quarter and petty sessions? 
2. In what way should the punishment of young per- 
sons under eighteen, especially boys or girls of nine or 
ten years of age, be regulated? 3. What improvements 
are required in the system of discipline in county and 
borough jails? 

—— Qe 


LEGAL NEWS. 

The next term of the court of appeals of this State 
will be held in this city, commencing on the 23d inst. 

The Revised Statutes of Kentucky go into effect on 
the 1st of January next. Among their provisions is 
one abolishing whipping as a mode of punishment. 

It is said that there are not two more habitual read- 
ers of poetry in the United States than Charles O’ Conor 
and Benjamin F. Butler. 

Hon. N. K. Hall, judge of the United States court 
for the northern district of New York, is reported 
dangerously ill at his residence in Buffalo. 

Hon. Elisha Mears, judge of the tenth Arkansas 
circuit court, was shot and mortally wounded, by some 
unknown person, on the 27th ult., and died the next 
day. 
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SOME RECENT DECISIONS UNDER SUNDAY 
LAWS. 


Most of the States have statutes regulating the sub- 
ject of work on the Sabbath day, embodying, some 
literally and others virtually, the language of the 
statute 29 Car. 2, ch. 7, sec. 1, which reads as fol- 
lows: “No tradesman, artificer, workman, laborer or 
other person whatsoever, shall do or exercise any 
worldly labor, business or work of their ordinary 
calling, upon the Lord’s day, or any part thereof, 
works of necessity and charity only excepted.” 
Some interesting questions, arising under these 
statutes, have been recently considered. 

In Cratty v. City of Bangor, 57 Me. 423; 2 Am. 
Rep. 57, the action was brought to recover for in- 
juries received by the plaintiff from a defect in de- 
fendant’s highway while he was traveling on foot 
on a Sunday, to make a visit of pleasure to the house 
ofa friend. The court held that plaintiff could not 
recover, as, at the time of the injury, he was violating 
the statute against Sunday traveling. This de- 
cision was based without argument upon Henckley v. 
Penobscot, 42 Me. 81; and is sustained by the follow- 
ing cases, although they were not referred to in the 
opinion. Bosworth v. Swansey, 10 Mete. 363; Jones 
y. Andover, 10 Allen, 18; Gregg v. Wyman, 4 Cush. 
322. The latter case was, however, expressly over- 
ruled in Hall v. Corcoran, 107 Mass. 251. 

In direct conflict with these decisions is the case of 
Sutton v. The Town of Wauwatosa, 29 Wis. 21. In 
that case the plaintiff was engaged in driving cattle 
to Milwaukee for sale, and, en route, attempted to 
pass over, on a Sunday, a bridge belonging to de- 
fendant, and which it was its duty to keep in repair. 
While the cattle were upon the bridge it broke down, 
killing some and injuring others of the cattle. To 
recover for such injury, the plaintiff brought action, 
alleging that the bridge was out of repair and danger- 
ous through defendant’s negligence. The court, at 
the trial, nonsuited the plaintiff, on the ground that 
he was violating the statute against performing secu- 
lar work on the Sabbath, and could not therefore re- 
cover. But the supreme court held that the nonsuit 
ought not to have been granted. After referring to 
a number of authorities, the court said: “The cases 
may be summed up and the result stated generally to 
be the affirmance of two very just and plain prin- 
ciples of law as applicable to civil actions of this nature, 
namely: first, that one party to the action, when 
called upon to answer for the consequences of his 
own wrongful act done to the other, cannot allege or 
reply the separate or distinct wrongful act of the 
other, done not to himself nor to his injury, and not 





necessarily connected with, or leading to, or causing 
or producing, that wrongful act complained of; and 
secondly, that the fault, want of due care or negli- 
gence on the part of the plaintiff, which will preclude 
a recovery for the injury complained of, as contribut- 
ing to it, must be some act or conduct of the plaintiff 
having the relation to that injury of a cause to the 
effect produced by it.” The fact that a person is 
violating the law by traveling on Sunday has no 
natural or necessary tendency to cause an injury 
which may happen to him through the defects of a 
bridge or a way. The same natural causes would 
produce the same result on any other day, and the 
time of the accident or injury is wholly immaterial, so 
far as the cause of it or the question of contributory 
negligence is converned. The fact that a man was 
engaged in profane swearing in violation of the 
statute at the time a bridge gave way and injured 
him, would hardly be considered a sufficient defense 
even in Maine, we apprehend; yet on principle such 
a defense would be precisely like that sustained in 
Cratty’s case. The Wisconsin case is well reasoned 
and will very likely shape the subsequent decisions 
on the question. 

The case of Steele v. Burkhardt, 104 Mass. 59; 6 
Am. Rep. 191, is like in principle to the foregoing 
case. There plaintiff’s team, while standing in a 
public street in a manner prohibited by a city ordi- 
nance, was negligently driven against and injured by 
defendant, and the plaintiff was held entitled to re- 
cover. The plaintiff was confessedly violating the 
law, but inasmuch as such violation did not neces- 
sarily contribute to the injury caused by defendant’s 
negligence, defendant was held liable. The court 
said: “It is true, generally, that while no person 
can maintain an action to which he must trace his 
title through his own breach of the law, yet the fact 
that he is breaking the law does not leave him reme- 
diless for injuries willfully or carelessly done to 
him and for which his own contract has not contrib- 
uted.” 

In Hall v. Corcoran, 107 Mass. 251, the supreme 
court of Massachusetts departed somewhat from the 
rigid rule that it has usually applied in cases of vio- 
lation of the Sabbath. The defendant hired a horse 
of the plaintiff on Sunday to drive to a particular 
place for pleasure, but drove it to another place and 
in so doing injured it. The court sustained an action 
for a conversion of the horse. To the same effect is 
Nodine v. Doherty, 46 Barb. 59; Woodman v. Hub- 
bard, 5 Foster, 67; and Martin v. Gloster, 46 Me. 
420; but Wheldon v. Chappel, 8 R. I. 230, holds the 
opposite. A contrary decision also had been made 
in Gregg v. Wyman, 4 Cush, 322, and it became nec- 
essary to overrule this case, which the court did. 
The court said : 

“The general principle is undoubted, that courts 
of justice will not assist a person who has participated 
in a transaction forbidden by statute to assert rights 
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growing out of it, or to relieve himself from the con- 
sequences of his own illegal act. Whether the form 
of the action is in contract or in tort, the test in each 
case is, whether, when all the facts are disclosed, the 
action appears to be founded in a violation of law, in 
which the plaintiff has taken part. We have had 
occasion, while the present case has been under 
advisement, to consider this test as applied to actions 
upon contracts made on the Lord’s day. Cranson v. 
Goss, post, 439. And our books afford several illus- 
trations of its application to actions of tort. A per- 
son, for instance, who travels on Sunday in violation 
of the Lord’s day act, cannot maintain an action 
against a town for a defect in the highway, or against 
the proprietors of a street railway, in whose cars he 
is a passenger, for an injury to himself from their 
negligence, because his own fault in illegally travel- 
ing on the Lord’s day necessarily contributes to the 
injury. Bosworth v. Swansey, 10 Metc. 363; Jones v. 
Andover, 10 Allen, 18; Stanton v. Metropolitan Rail- 
way Co., 14 id. 485. So no action can be maintained 
for a deceit practiced in an exchange of horses on the 
Lord’s day, because the plaintiff cannot prove the de- 
ceit without showing the terms of the illegal con- 
tract in which he participated. Robeson v. French, 
12 Metc. 24. But the fact that the owner of property 
has acted or is acting unlawfully in regard to it is no 
bar to a suit by him against a wrong-doer, to whose 
wrongful act the plaintiff’s own illegal conduct has 
not contributed. Thus an action lies against one 
who takes and appropriates to his own use property 
kept by the plaintiff in violation of a statute, and 
therefore liable to be destroyed. Cummings v. Per- 
ham, 1 Mete. 555; Hwings v. Walker, 9 Gray, 95.” 

In McClary v. Lowell, 44 Vt. 116, the plaintiff was 
injured by insufficiency in the highway while travel- 
ing on a Sunday to visit his children, who were living 
away from home. The court held that the travel was 
necessary, and therefore within the exception of the 
statute, and that the defendant was liable. The court 
gave no intimation as to whether the plaintiff could 
have recovered had the journey been unlawful. 

Within the last two or three years, there has been 
some discussion as to whether shaving by a barber 
on Sunday was a work of necessity within the mean- 
ing of the usual exceptions in Sunday laws, but in 
Commonwealth v. Jacobus, 1 Pa. Leg. Gaz. Rep. 491, 
it was decided not to be a work of necessity, and 
therefore unlawful. 

———- 

A Washington dispatch says Justice Hunt of the 
supreme court will preside over the circuit court of 
Connecticut, which will meet at Hartford on the 16th 
inst. The suit against the Union Pacific railroad and 
credit mobilier will be argued on both sides. It is not 
definitely decided whether Attorney-General Williams 
will attend in person to represent the government in 
connection with Messrs. Perry, Ashton and Jencks, 
government counsel, but it is quite probable that he 
will do so. 





CONCERNING NAMES. 


Lord Coke said “a man may have divers names 
at divers times, but not divers christian names ;” and 
again “regularly it is requisite, that the purchaser be 
named by the name of baptism; for that a man can- 
not have two names of baptism as he may have divers 
surnames.” Co. Litt. 3 a, This doctrine was extended 
unduly in 1 Lord Raymond, 562, where a woman was 
indicted by the name of Elizabeth Newman alias Ju- 
dith Hancock, for keeping a bawdy house, and the 
indictment was quashed “because a woman cannot 
have two christian names.” It is and has been quite 
the custom for parents to eumber their offspring with 
double or even treble christian names, and there is a 
popular notion that all these names, either in full or 
in initial, are essential to a legal descriptio personis, 
But such is far from being the fact. That the law 
knows but one christian name, and that the omission 
of a middle name or initial is of no possible import- 
ance, has been long settled in this and most of the 
other States. Franklin v. Talmadge, 5 Johns. 84; 
Roosevelt v. Gardenier, 2 Cow. 463; Van Voorhis v. 
Budd, 39 Barb. 479; Gotobed’s Case, 6 City Hall Ree. 
25; Milk v. Christie, 1 Hill, 102; Hdmonston v. The 
State, 17 Ala. 179; McKay v. Spick, 1 Texas, 376; 
State v. Martin, 10 Miss. 391. 

In the first of these cases the plaintiff in an action 
of trespass quare clausum fregit declared by the name 
of William Robinson, and the deed under which he 
claimed title to the locus in quo was to William T. 
Robinson ; the variance was held immaterial. In the 
second case, in entitling an order staying proceedings 
the initials “ V. S.” were omitted from the name of the 
plaintiff, Cornelius V. 8S. Roosevelt, but the court held 
the order to be properly entitled. Gotobed’s case was 
an indictment for forgery — the name forged and set 
forth in the indictment being “John Wardell” — and 
the jury were authorized to find that it was intended 
to forge the name of one John N. Wardell. 

In Van Voorhis v. Budd a tax was assessed upon 
the roll to Henry D. Van Voorhis, while the name of 
the person intended was William H. Van Voorhis, 
although he was also known in his town as Henry 
Van Voorhis; held, that the description was sufficient. 

The Massachusetts courts, however, hold that a 
double baptismal name, as James Edward, is, in fact, 
but one christian name, and essential to a proper 
description of the person. Thus Thomas Hopkins 
Perkins was indicted as Thomas Perkins, and the 
indictment was quashed therefor. Commonwealth v. 
Perkins, 1 Pick. 388. So ‘Charles Jones Hall was 
enrolled in the militia as Charles Hall, and it was held 
that he was not duly enrolled. Commonwealth v. 
Hall, 3 Pick. 262. So where property was in a com- 
plaint alleged to belong to Nathan S. Hoard, and the 
proof was that it belonged to Nathan Hoard, the court 
held the variance fatal. These decisions are not 
based on authority. 
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That “junior” or “senior” is no essential part of a 
name, was held in People v. Collins, 7 Johns. 549; 
Commonwealth v. Perkins, supra ; Padgett v. Lawrence, 
10 Paige; Fleet v. Youngs, 11 Wend. 522; Kincaid v? 
Howe, 10 Mass. 203; Hadley v. Shaw, 39 Ill. 354. 

Although the statutes (Laws 1847, chap. 464, as 
amended 1860, chap. 80) make provisions for chang- 
ing names by an order of a county court, there ap- 
pears to be nothing in the law to prohibit a man from 
taking another name if he so desires. ‘A name,” 
said Chief Justice Abbott in Doe v. Yates, 5 Barn. & 
Ald. 544, “assumed by the voluntary act of a young 
man at his outset into life, adopted by all who know 
him and by which he is constantly called, becomes, 
for all purposes that occur to my mind, as much and 
effectually his name as if he had obtained an act of 
parliament to confer it upon him.” And in The Mat- 
ter of Snook, 2 Hilt. 566, Chief Judge Daly, in an 
opinion filled with curious and valuable information, 
held that a man was at liberty to assume another 
name without the interposition of the court. The 
practice of having a name changed by or in pursu- 
ance of a statute is thought to have arisen from the 
difficulty of changing one’s name where one is known, 
without the interposition of a power which people 
are accustomed to respect. 

It is very obvious from the earlier books that sur- 
names were, anciently, little regarded, the baptismal 
name being considered the chief index of identity. 
“Special heed,” said Lord Coke, “is to be taken of the 
name of baptism,” and Chief Justice Popham in Brit- 
ton v. Wrightman, Poph. 56, speaking of grants, de- 
clared that “‘the law is not precise in the case of sur- 
names, but for the christian name this ought always to 
be perfect.” In fact the origin of the term surname — 
super nomen, or name over or added (Trench, Study 
of Words), indicates the slight office it filled in the 
descriptio personis. But the surnames, from their great 
variety and from the constant repetition of christian 
names, have become the most certain mark of 
identity. 

—_—————_—_@——__. 


CURRENT TOPICS. 


Mr. George Ticknor Curtis has recently published 
a letter, giving some interesting facts in regard to the 
anxiety of the late Chief Justice Chase, while Secre- 
tary of the Treasury, to have the legal tender act 
sustained by the courts. The legal tender question 
came before the court of appeals in June, 1863, in a 
proceeding instituted in the name of the people of the 
State, to compel a State bank to redeem its bills in 
specie. The bank pleaded the legal tender act as an 
excuse for paying its bills in “greenbacks.” Mr. 
Curtis appeared as counsel for the people. He says: 

“ Before going into court on the morning of the 
day set apart for the argument, Mr. David Dudley 
Field came to my room and informed me that he and 
Mr. Foote had been retained by the secretary of the 





treasury to intervene and be heard on behalf of the 
United States in support of the legal tender act. I 
was aware that I already had to meet a powerful 
body of antagonists—the late Mr. Noyes, Judge 
Porter, Mr. Tremain and others— who had been re- 
tained by some of the banks in this city to argue in 
support of the law. I did not, however, so much 
care what number of opponents I might have to meet 
(for I felt strong in the truth of my position) as I did 
object to an interference by the United States in a 
proceeding between the State and one of its own 
corporations. I told Mr. Field that I could not, 
standing in the place of the attorney-general and for 
the time being representing the people, consent to 
such an intervention, but that he must apply to the 
chief justice. He said he should do so, at the same 
time handing me his own and Mr. Foote’s briefs, 
signed by them as counsel for the United States. I 
thought this a very strange undertaking. I was re- 
lieved, however, of all necessity for opposing it, for 
when Mr. Field spoke to the chief justice (the late 
Judge Denio) he was told that such an intervention 
could not be allowed. Mr. Field and Mr. Foote then 
struck from their briefs the words “counsel for the 
United States,” and at the close of the argument they 
were handed me as submitted by them in the capacity 
of amici curie. These gentlemen were not heard 
orally in the case.” 


There is a disposition on the part of some of the 
newspapers to charge the late Chief Justice with in- 
consistency in regard to the legal tender act; but the 
charge is based on some rather extraordinary theories. 
Admitting that as secretary his personal opinion was 
in favor of the validity of the legal tender act, it is 
not probable that that opinion was founded upon a 
thorough examination of the subject. When he 
came as judge to hear it discussed by counsel, and to 
examine it in its broadest relations, it was certainly 
not strange nor inconsistent that his opinion changed. 
It is not a very unusual thing to find in the books 
cases where judges have overruled their own pre- 
vious decisions, and no one has thought of charg- 
ing them with inconsistency ; much less ought a man 
to be so charged whose opinion as a Chief Justice dif- 
fered from that entertained by him in the function 
of a Secretary of the Treasury. 


Judge-Advocate General Holt has found it neces- 
sary to publish a statement defending himself from 
the charge of having withheld from the President the 
recommendation of the court which tried Mrs. Sur- 
ratt, that the sentence be commuted to imprisonment 


for life. The statement shows very clearly, by letters 
from those most likely to know, that the reeommenda- 
tion of the court was made known to the President 
at the time that the record of the trial was presented 
to him, and was fully considered by him and his 
advisers before the execution. 
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The Boston Medical and Surgical Journal calls atten- 
tion to the worthlessness of the so called expert evi- 
dence on the recent trial of Wagner for the Isle of 
Shoals murder. Blood stains were found upon Wag- 
ner’s clothes, which he accounted for by saying that 
he had been dressing fish and had gotten the fish 
blood on his clothes. The expert for the prosecution 
swore that the stains were produced by human blood, 
while the expert on the part of the defense swore 
as positively that it was impossible to tell whether the 
stains were caused by fish blood or human blood. 
Expert evidence has never been very highly regarded 
by the courts, although juries seem to look upon it as 
infallible, and until some change is made in the method 
of securing expert witnesses the court ought to 
especially point out to the jury the fallibility of such 
evidence. 


Judge Drummond, of the United States circuit 
court of Illinois, is a very strict constructionist, so 
far as relates to the bankrupt act. In a recent case, 
in re Wilson, he held that the non-payment by a mer- 
chant or trader for fourteen days without legal ex- 
cuse, of asingle piece of commercial paper, is an act 
of bankruptcy, and that the defaulter cannot prevent 
a decree in bankruptcy against him by proving 
that he is and has been perfectly solvent. Judge 
Drummond gives his opinion of the purpose of the 
bankrupt law as follows: “One of the very objects 
of the bankrupt law was to compel merchants to pay 
their commercial paper as it fell due, by holding over 
them the consequences of its non-payment, if con- 
tinued for fourteen days.” We are aware that the 
bankrupt act is too generally looked upon as a mere 
collecting engine, but such is not the legitimate pur- 
pose of such a law, nor do we believe it was one of 
the objects of the existing act, that suspension of 
payment for fourteen days, on even one piece of 
paper, is prima facie an act of bankruptcy may well 
be, although we believe the current of authority is to 
the effect that “suspension of payment” means a 
general suspension, but when the alleged bankrupt 
established his solvency and the suspension of pay- 
ment is not general, his creditor should be left to the 
ordinary proceedings for redress. 

cient emma 
TRIBUNALS OF COMMERCE AS THEY EXIST 
IN FRANCE. 

There appearing to be a serious intention on the part 
of some commercial men to attempt to carry out a 
plan for the establishment of tribunals of commerce, 
which, we must assume, the house of commons is to 
be asked to ratify, it has occurred to us that it will be 
worth while to see how these tribunals have worked on 
the continent; and our readers, as well as their clients, 
may find it interesting to study with us, in the com- 
pany of an experienced avocat of Paris, their organi- 
zation, and the procedure which is adopted in them. 

Before speaking, however, of the tribunals of com- 
merce, it is necessary to say something on the system 
of legal administration in France. The decisions of 





the tribunals and of the courts do not make the law; 
so that ten tribunals may deliver ten different and con- 
flicting decisions upon the same question. A court 
which decides a question one way to-day may, in g 
couple of days, decide it another way ; the result being 
that judicial decisions are simply useful as records, but 
cannot, as in England, modify or affect the law. 

There are in France three degrees of jurisdiction— 
(1) The tribunals of first instance, (2) the courts of ap- 
peal, and (3) the court of cassation. The tribunals of 
first instance have a jurisdiction from which there is 
no appeal in cases under £60; while, in cases in which 
an appeal lies to the courts, they have jurisdiction in 
all matters, whatever the amount involved. The courts 
of appeal decide all appeals brought from the courts of 
first instance. The court of cassation reverses or con- 
firms the decisions of the courts of appeal, and also of 
the courts of first instance where the amount is under 
£60, and there is no appeal to the courts, and also 
where the time for appeal to the courts has expired. 
This court deals only with questions of law, that is to 
say, the interpretation of the law, and does not decide 
questions of fact, the court having been constituted 
solely for the purpose of securing the due administra- 
tion of the law. 

The tribunals of first instance are of three kinds, 
magistrates’ courts (les justices de paix), the civil tri- 
bunals of first instance, and tribunals of commerce. 
The first named are presided over by a single judge. 
They decide causes up to £4, without appeal, and, sub- 
ject to appeal, their jurisdiction is limited to £8, and 
certain matters which are specially assigned to them. 
Appeals from these courts lie to the tribunals of first 
instance, and not to the courts of appeal. The parties 
conduct their own causes. Solicitors and barristers do 
not practice in these courts, but they can advise their 
clients, or represent them as their agents, but not pro- 
fessionally. The procedure is very simple, consisting 
of a summons delivered by the plaintiff to the defend- 
ant, the parties are heard, and the judge gives judg- 
ment. The costs, consequently, are trifling. The 
judges of these courts are chosen from the most ex- 
perienced lawyers without restriction, and their ap- 
pointments are revocable. The civil tribunals of first 
instance are composed of a president and two other 
judges, appointed by the government, and selected ex- 
clusively from the bar, that is to say, they must have 
the diploma of a licentiate in law, and they are ap- 
pointed for life. Associated with each court of first 
instance are at least two officers, the procureur de la 
république and his deputy, whose duty it is, after the 
advocates on either side have closed their case, to take 
part in the determination of all matters of legal or 
public interest. These officers must be barristers, and 
their appointments are temporary. The number of the 
judges and of the substitutes of the procureur for each 
court is fixed by law according to the requirements of 
the population. There is one court for each arrondis- 
sement. Practicing in each tribunal are solicitors and 
barristers, who alone are heard. The costs of the 
smallest matter reach £5 or £6, and, in important cases, 
they amount to £80 or £100, exclusive of fees to barris- 
ters, who are paid according to the nature of the case, 
the wealth of the client, and particularly the reputa- 
tion of the barrister. 

The courts of appeal are composed of a chief (Pre- 
mier Président), a president and nine councillors, all 
barristers of high position, who are salaried and ap- 
pointed for life. Attached to every court of appeal is 
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a procureur-général, two deputies, and two barristers 
known as avocats généraux, public officers appointed 
and paid by the government. Barristers and solicitors 
are alone heard, and the costs of the most trifling mat- 
ter amount to £12 exclusive of the ‘“‘ honorarium ”’ of the 
avocat. There are twenty-eight courts of appeal in 
France. The court of cassation has a chief, three 
presidents of the chamber, fifty councillors, one pro- 
cureur-général, and six avocats généraux. The prac- 
tice in this court is confined entirely to one class of 
professional men, avocats speciaux, who combine the 
functions of solicitors and barristers. This court is 
located at Paris. 

Now, as to the tribunals of commerce. They num- 
ber 218. No public officer is attached to these courts, 
but for some years past it has been contemplated to 
appoint to each court a procureur de la république and 
adeputy, selected from the bar, in order to secure as 
nearly as possible the due administration of law, which 
the tribunals of commerce, as at present constituted, 
do not sufficiently consider. Each tribunal has at least 
one president, two judges, and two assessors (juges 
suppléants); and the largest court comprises a presi- 
dent, fourteen judges and fourteen assessors. They 
all serve gratuitously, so that only rich merchants can 
aspire to the position. The president and the judges 
are appointed for two years; they may be once re- 
elected, and then they must be replaced by others, and 
can only be elected again after a lapse of one year. 

In practice, this system has many drawbacks, the 
principal being that considerable practical experience 
is required to enable a judge to perform his duties 
efficiently, but he has no sooner acquired some knowl- 
edge of his business than his term of office expires. 
In England, even the advantage arising from constant 
service for two years would not be realized, inasmuch 
as the members of the tribunal are to be a fluctuating 
body. The French public has felt this defect, and in 
the towns in the provinces more particularly, the choice 
of the electors always falls upon the same persons, who 
consequently obtain a monopoly of the judicial office, 
which they do not fail to turn to their own advantage. 
It is customary, however, before appointing a man a 
commercial judge to appoint him for two, four or even 
six years an assessor, so that he has attained a certain 
amount of experience by the time he becomes a judge. 
The president is always chosen from the oldest judges, 
and consequently he will have sat five or six years as 
an assessor and as judge before being raised to the 
presidential chair. 

The judges of the tribunals of commerce being, as 
we have said, chosen from the most eminent men of 
the commercial class, comprise directors of the Com- 
pagnies Anonymes, stock brokers, and experienced 
sea captains. They are elected at a meeting of the 
leading merchants, called and presided over by the pre- 
fect, or sub-prefect, or some one delegated by them, 
assisted by the two oldest and the two youngest elec- 
tors present. The number of the electors ought to be 
one-tenth of the recognized merchants, and cannot be 
less than fifty nor more than 1,000, except for the de- 
partment of the Seine, where the limit is 3,000. It will 
thus be seen that the electoral list is very limited, 
since only one in ten can be anelector. Thus, in the 
country particularly, a true commercial aristocracy is 
created altogether contrary to the prevailing idea of 
universal suffrage. And, besides this, the list of eligi- 
ble merchants is revised every year by a commission 
composed of the president of the tribunal, and one 





judge, the president of the chamber of commerce, and 
three councillors-general, the president of the counseil 
de prud-hommes, and the maire of the town, so that it 
is the candidates of the future, so to say, who choose 
their electors, because, this same list serves for the 
election of members of the chambers of commerce. 

This system is objectionable, moreover, in another 
respect, namely, that the merchants who are not 
within the class of notables, are under the impression 
that the judges are disposed to favor the class which 
elects them. And, further, it is felt that an evil 
attending the election of merchants to serve as judges 
is that their judicial opinion must often be in opposi- 
tion to their personal interests as merchants, and thus 
they are exposed to suspicion of bias, if one of the 
parties before them happens to be a customer. The 
necessary conclusion is that, if an impartial commer- 
cial tribunal is to be constituted, only retired mer- 
chants should be appointed judges, and, whenever 
possible, those should be chosen who had carried on 
business in a town other than that in which they are 
to act as judges. 

It has been painfully discovered by those who have 
to submit to tribunals of commerce, that the law is a 
difficult science; that it takes a long time to acquire a 
knowledge of the principles and customs which enables 
a judge to decide satisfactorily disputes arising out of 
transactions with foreigners, as well as among natives. 
It is obvious that a merchant engaged actively in busi- 
ness cannot acquire this knowledge, and consequently 
the judges of the tribunals of commerce are generally 
incompetent, and the courts of appeal have three times 
as much work to do in reviewing the decisions of tri- 
bunals of commerce as they have in reviewing those of 
the civil tribunals. It is for this reason that it has been 
contemplated, as we have stated, to appoint a public 
officer in connection with the tribunals to explain 
points of law, but the project has fallen through, owing 
to the differences existing — described to us as “‘ antag- 
onism ’’ — between the traders and the judges. Another 
result of the incompetence of the judges is that almost 
every case presenting any difficulty is referred by the 
tribunals to experts or arbitrators. Such references 
increase enormously the costs, and make the proceed- 
ings more lengthy than they are before the civil tri- 
bunals, so that economy and dispatch, the two principal 
considerations in establishing tribunals of commerce, 
are sacrificed. References to arbitrators and experts 
have another drawback; out of every hundred awards, 
ninety-six are confirmed, whence it follows that the 
parties have their causes decided by a single judge, the 
arbitrator, instead of by the three judges of the tri- 
bunal, as intended by law. These referees, moreover, 
refuse to hear a case until they have been paid, and the 
suitor who pays the most, and pays it promptly, is the 
more likely to induce the arbitrator to decide in his 
favor. Such a practice is entirely opposed to the spirit 
of the law, and it is a consequence of the indisposition 
to work and the incompetency of the unpaid judges. 

Solicitors and barristers are not allowed to practice 
in tribunals of commerce; the suitors must appear in 
person, or by an authorized agent, as before the justices 
of the peace. The process is by summons, the parties 
are heard, and the judge delivers judgment; the costs 
ought, therefore, to be the same as in the court of the 
justices. But the causes which the tribunals of com- 
merce have to try are generally considerably more im- 
portant, and the suitors have found it necessary that 
they should be assisted by an adviser. The employ- 
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ment of professional advisers not being obligatory, 
they were not usually engaged, and thus neither the 
suitors nor the tribunal had any guarantee that those 
who were engaged were competent. That is the reason 
why of late a practice has sprung up of allowing a cer- 
tain number of barristers (avocats speciaux) to practice 
in the tribunals, and they are recognized as attached 
to the jurisdiction under the name of avocats-agrées, 
or advocate-attorneys. This practice has become so 
general that the position of the agrées is regarded as a 
privileged office, and it is difficult to obtain. Suitors 
very rarely appear in person, and more rarely still are 
they assisted by any adviser other than an agrée, these 
latter only having “the ear of the court.” 

The simplicity of the procedure has its disadvan- 
tages, as a party is apt to be taken by surprise, no no- 
tice to the other side of the documents to be used 
being given, and it being impossible always to meet 
the case which may be raised in answer. Before the 
ordinary civil tribunals, on the other hand, no docu- 
ment can be put in evidence unless notice has been 
given to the other side at least three days beforehand ; 
so that, when the cause is heard, both sides are as 
nearly as possible aware of the case which is to be made 
and to be met. The necessity of rapid thought and ac- 
tion on the part of the avocats-agrées in the tribunals of 
commerce makes their profession almost a speciality, 
and advocates, who are strange to the tribunal of com- 
merce, however able, find a difficulty in contending 
with them. To this is owing the maintenance of the 
privileged class of avocats-agrées, notwithstanding 
the constant complaints of their excessive fees, and 
that their functions are opposed to the intentions of 
the legislature. A claim for a debt of £60 before a tri- 
bunal of commerce, entails a cost of £10 or £15 in 
Paris, and £6 or £8 in the provinces. 

The jurisdiction of these tribunals embraces all dis- 
putes between merchants, arising out of their busi- 
ness, and all disputes between other persons in matters 
in which the law declares to be commercial —actes de 
commerce. It also decides bankruptcy cases, and exer- 
cises a surveillance over trustees in bankruptcy. In 
every bankruptcy the tribunal of commerce appoints 
one or more trustees, and a judge, whose business it is 
to look after the management of the estate by the 
trustee, and to preside at all meetings of creditors. 
The juges-commissaires, as they are called, act with 
great advantage to both the debtor and his creditors; 
they prevent the abuse of his office by the trustee and 
irregularity in the management of the estate, and 
assist the debtor in obtaining a settlement of his 
affairs, so that much of the delay and loss usually 
attendant upon a failure is obviated, and fraudulent 
preferences are in a large degree avoided. This is one 
of the most useful functions of a judge of a tribunal 
of commerce. 

In the districts in which there are no tribunals of 
commerce, the ordinary civil tribunals appoint one or 
two days a week on which they take commercial cases, 
adopting the procedure of the tribunals of commerce, 
and applying commercial law. In this manner they 
have all the advantages, and none of the disadvantages, 
attendant upon the tribunals of commerce; very sel- 
dom is a cause referred; the judges are paid and do 
their work —they are impartial, or believed to be so, 
because they have no interests in common with the 
suitors, either commercially or with a view to the 
elections. They are better educated than the commer- 
cial judges, and, which is more important, as they are 





continually required to deal with commercial causes, 
they at length become as familiar with commercial 
customs as the merchants themselves. And lastly, the 
costs in these tribunals are much less than in the tri- 
bunals of commerce. 

It follows from all that we have said that the idea of 
diminishing the cost of the trial of commercial causes, 
and accelerating such trials, by the establishment of 
tribunals of commerce, can only be realized by ap- 
pointing barristers or solicitors as judges, and admit- 
ing to plead before them barristers and solicitors, ora 
class which might in time be recognized as prototypes 
of the avocats-agrées. The avocat, under whose guid- 
ance this article has been written, concludes: ‘‘ Que le 
négociant reste & son comptoir, le magistrat sur son 
siége, et l'avocat 4 la barre’’—advice in which we 
thoroughly concur. — Law Times. 


————_~-e——— 
THE STUDY FOR YOUNG LAWYERS. 


Judge Sharswood, in speaking of the studies for a 
young man just admitted to the bar, says: 

“He cannot be faithful to his clients unless he con- 
tinues to be a hard student of the learning of his pro- 
fession. Not merely that he should thoroughly inves- 
tigate the law applicable to every case which may be 
intrusted to him, though that, besides its paramount 
necessity to enable him to meet the responsibility he 
has assumed to that particular client, will be the sub- 
sidiary means of important progress in his professional 
acquisitions. ‘Let any person,’ says Mr. Preston, 
‘study one or two heads of the law fully and minutely, 
and he will have laid the foundation or acquired the 
aptitude for comprehending other heads of the law.’ 
But, besides this, he should pursue the systematic study 
of his profession upon some well-matured plan. When 
admitted to the bar a young man has just begun, not 
finished, his legal education. If he has mastered some 
of the most general elementary principles, and has ac- 
quired a taste for the study, it is as much as can be ex- 
pected from his clerkship. There are few young men 
who come to the bar who cannot find ample time, in 
the first five or seven years of their novitiate, to devote 
to a complete acquisition of the science they profess, if 
they truly feel the need of it and resolve to attain it. 
The danger is great that, from a faulty preparation— 
from not being made to see and appreciate the depth, 
extent and variety of the knowledge they are to seek — 
they will mistake the smattering they have acquired 
for profound attainments. The anxiety of the young 
lawyer is a natural one, at once to get business —as 
much business as he can. Throwing aside his books, 
he resorts to the many means at hand of gaining noto- 
riety and attracting public attention, with a view of 
bringing clients to his office. Such an one, in time, never 
fails to learn much of his mistakes, but at asad expense 
of character, feeling, and conscience. He at last finds 
that in law, as in every branch of knowledge, ‘a little 
learning is a dangerous thing;’ that what he does not 
know falsifies often, in its actual application, that which 
he supposed he certainly did know; and after the most 
valuable portion of his life has been fritted away upon 
objects unworthy of his ambition, he is too apt to con- 
clude that it is now too late to redeem his time; he finds 
that he has lost all relish for systematic study, and, 
when he is driven to the investigation of particular 
questions, is confounded and embarrassed, unable to 
thread his way through the mazes of authorities, to 
reconcile apparently conflicting cases, or deduce any 
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satisfactory conclusion from them. In short, he has no 
greater aptitude, accuracy, and discrimination than 
when he set out in the beginning of his studies. No 
better advice can be given to a young practitioner than 
to confine himself generally to his office and books, 
even if this should require self-denial and privation; 
to map out for himself a course of regular studies, 
more or less extended, according to circumstances; to 
aim at mastering the works of the great luminaries of 
the science, Coke, Fearne, Preston, Powell, Sugden, 
and others, not forgetting the maxim melius est petere 
foulis quam sectari reviedos, and to investigate for him- 
self the most important and interesting questions by 
an examination and research of the original authori- 
ties. ‘He that researcheth deepest seeth the amiable 
and admirable secrets of the law;’ and thus may the 
student ‘proceed in his reading with alacrity and set 
upon and know how to work into with delight these 
rough mines of hidden treasure.’ ”’ 


a cel 


COMMISSION OF APPEALS ABSTRACT.* 


ASSESSMENT ROLL — SUPERVISORS — ASSESSMENT. 


1. The duties imposed by the tax laws upon boards of 
supervisors, of examining the assessment rolls, and 
equalizing the valuation of the real estate in the dif- 
ferent towns and wards (1 R. 8. 395, § 31), and of esti- 
mating and setting down in the assessment rolls the 
respective sums to be paid as taxes (§ 33) are quasi ju- 
dicial and cannot be delegated, but must be performed 
by the boards as such; after the different questions, as 
to what changes, if any, are to be made in the valua- 
tions, and those upon which depend the amount of 
money to be raised are determined, the insertion of 
what is necessary in the rolls to carry out such deter- 
minations is clerical, but the rolls must be completed 
before the warrants required to be issued (§ 36) are 
annexed thereto. Bellinger v. Gray, impleaded. Opin- 
ion by Lott, Ch. C., and Reynolds, C. 

2. Where it was determined by the board of supervis- 
ors to increase the valuation of the real estate of a town, 
by adding a certain per cent thereto, but the warrant 
was attached to the assessment roll before it was com- 
pleted, by inserting the increased valuation and ex- 
tending the tax, and it was delivered thus incomplete 
to the supervisor of the town, who, after the board 
adjourned, filled up the blank columns in the roll and 
delivered it with the warrant to the collector, with 
directions to collect the tax: 

Held, that the assessment roll and warrant were void, 
and the supervisor was liable for trespass for property 
seized thereunder, although the roll was completed in 
accordance with the determination of the board. Ib. 

3. Plaintiff placed before the collector upon his count- 
er, ina package, the amount of a tax against him, but 
forbid his taking it, and notified him that he would be 
held responsible therefor, claiming that the warrant 
was defective. The collector took the package. 

Held, that this was not a voluntary payment, and did 
not estop plaintiff from disputing the legality of the 
warrant. Ib. 

4. An assessment against an individual for “‘ circula- 
tion notes and profits,’’ is illegal, and such an assess- 





*The abstract of Prouty v. Swift, ante, p. 152, was incor- 
rect in so far as it stated that the court held that “the 
arrangement was one of copartnership.”” The arrangement 
was not one of copartnership. Will our subscribers note 
the correction ?—Ep. A. L. J. 





ment appearing on the roll, the warrant was void on its 
face. (Reynolds, C.) Ib. 

5. An assessment not verified by one of the assess- 
ors, and not accompanied by a certificate of the other 
assessors stating the cause of such omission (1 R. 8. 
394, § 30), is defective, and the omission to properly 
verify it is fatal to its validity. (Reynolds, C.) Ib. 

6. Upon a tax warrant issued by the board of super- 
visors of Herkimer county, an impression was made 
with a die, upon which was engraved the words “ Seal, 
Herkimer County Board of Supervisors.’”’ No other 
seal was attached. Held, that the warrant was imper- 
fectly sealed. (Reynolds, C.) Ib. 


CONTRACT. 


Damages.—Plaintiff conveyed to defendant a certain 
piece of land, with the right of ingress and egress toand 
from said land to plaintiff’s land. In consideration 
thereof defendant made a parol agreement to deliver to 
plaintiff for temporary safe keeping all the stock trans- 
ported on its road eastward from the Niagara river. 
Defendant performed its agreement for a little more 
than a year and then repudiated it. Plaintiff brought 
an action to recover the land conveyed. 

Held, that plaintiff was entitled to recover the value 
of the land, deducting therefrom the profits he has 
realized from the business while defendant performed 
his part of the agreement. As the profits received 
were part of the consideration, a tender of them by 
plaintiff to defendant was not necessary before bring- 
ing the suit. Dayv. N. Y. 0. R. &. Co. Opinion by 
Earl, C. 


FRAUDULENT ASSIGNMENT — JURISDICTION. 

1. Action to set aside an assignment of a bond and 
mortgage as fraudulent. Plaintiff brought an action 
on a promissory note against D, a non-resident. 
An attachment was issued to Tompkins county and 
served on one M, to attach a debt claimed to be due 
from him to D, and secured by bond and mortgage. 
Plaintiff obtained judgment, issued execution thereon 
to the sheriff of Tompkins county, which is still in his 
hands unreturned. After the giving of the note, and 
before the commencement of the suit, D assigned the 
bond and mortgage to J. This assignment is claimed to 
be without consideration and fraudulent as to creditors. 

Held, that the fraudulent assignment of a bond and 
mortgage by a debtor does not prevent his creditor 
from acquiring a lien by attachment; and where such 
a lien has been acquired by the service of the attach- 
ment, with the proper notice, upon the obligor and 
mortgagor, the attachment creditor, after perfecting 
judgment and issuing execution, may maintain an 
equitable action in his own name to enforce the lien, 
by setting aside the fraudulent transfer. Mech. & Tr. 
B’k of Jersey City v. Dakin et al.* Opinion by Hunt, C. 

2. A court of equity has an original jurisdiction, in- 
dependent of the statute in relation to attachments, to 
take cognizance of actions of this character. Ib. 

NUISANCE. 

Notice.—In an action to recover damages for injuries 
to plaintiff’s road-bed, the complaint alleged that an 
embankment and bridge built and constructed for de- 
fendant’s railroad, dammed the stream, so as to pro- 
duce the flood and injury. It appeared that the bridge 
and embankment had been erected before the con- 





* This case is directly in conflict with Thurber vy. Black, 50 
N. Y. 80. We are advised that the attention of the com- 
mission was not called to the latter case.—Eb. 
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veyance of the road to defendant, by a previous owner, 
who continued it as it was at the time it acquired title. 

Held, that in order to maintain an action for dama- 
ges resulting from the nuisance, it was necessary to 
show that before the commencement of the action de- 
fendant was notified or had knowledge of its existence ; 
but proof of a request to abate it was not necessary. 
The Conhocton Stone Road v. Buff., N. Y. & Erie R. R. 
Co. Opinion by Lott, Ch. C. 

: REWARD. 

Tn an action to recover a reward offered for the recov- 
ery or information leading to the recovery of a stray 
mare: 

Held, that the person claiming the reward, to entitle 
him to it, must show a rendition of the services 
required, after a knowledge of, and with a view of 
obtaining the offered reward. One who finds the 
property and advertises the same, without knowledge 
of the offered reward, or who gives information of its 
whereabouts, which information does not, in fact, lead 
to its recovery, is not entitled tothe reward. Howland 
v. Lounds etal. Opinion by Gray and Reynolds, CC. 

STATUTE OF FRAUDS. 

Action for an alleged breach of a parol contract for 
the sale and delivery of five cargoes of brick at Brook- 
lyn, for $10 per thousand. Plaintiff was to provide 
a suitable place for prompt delivery. Defendant sent 
a cargo which arrived July 13, 1866. On the morn- 
ing of the 14th, before any were delivered, defendant 
served a notice, directed to plaintiff Harteau, on the 
person who was giving directions as to where the bricks 
sbould be unloaded, to the effect, that if plaintiff did 
not discharge the bricks on the 14th the agreement 
Would be considered broken, and defendant would not 
send another cargo. Harteau did not receive this 
notice until after the delivery of a portion of the bricks. 
Only a portion of the bricks were discharged on the 
14th, and the day after defendant withdrew his vessel 
and refused to deliver any more of the bricks. Defend- 
ant claimed the contract was void under the statute of 
frauds. 

Held, that the partial delivery of the bricks made 
the contract valid, and the notice not having been 
received by the plaintiffs until after the delivery was 
commenced, it did not modify or affect the contract or 
qualify the delivery; and, therefore, a non-compliance 
by plaintiffs with the terms of the notice was no 
defense. Harteau etal. v. Gardner. Opinion by Earl, C. 


—__++—__—_ 
GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT, JUNE TERM, 1873. 


COMMON CARRIER. 


One N delivered to the New York Central R. R. 
Co., at Victor, in this State, a box of goods, owned by 
and addressed to the plaintiff Noah Root, at Burr Oak, 
Branch county, Mich. The goods were never delivered 
to plaintiff, and this action was brought for their value. 
Burr Oak is situated on the line of the M. 8. & N. I. R. 
R. Co., which joins defendant’s road at Detroit. On 
the trial, a book purporting to belong to the defend- 
ant and made by one Peters, a freight agent or clerk 
of defendant, was produced, containing an entry as 
follows, viz.: Car 303. Apr. 21, 1866. Noah Root, 
Branch county, Mich. “One box goods.” It was 
proved by one C, who wasa clerk, etc., of the M. 8S. 
& N.I.R. R. Co., that the defendant brought its freight 





across the river at Detroit, and delivered it to the M. 
8.& N.1I.R. R. Co. That one P had charge of de- 
fendant’s freight, books, etc., and that the book pro- 
duced was one of defendant’s freight books; that he 
was not positive it was in P’s handwriting. It was 
also proved by one D, an employee of the M.S. & N, 
I. R. R. Co., that he never received the goods, that it 
was his duty to receive them, and that the defendant 
had made claim against the M. S. & N. I. Co. for back 
freight on said goods, and that the M.S. Co. had re- 
fused to pay, etc. There was judgment for the plain- 
tiff. 

Held, (1) That owing to the difficulty of forwarders 
fastening the liability of the loss of goods on common 
carriers, etc., the rules in reference to the admission 
of evidence must be modified. That evidence of the 
course of business adopted by connecting lines of rail- 
way must be received as competent evidence on the 
question of the receipt or delivery of property by the one 
to the other. That books kept by the agents of a com- 
pany, in which are entered the receipt and delivery of 
property to and by such company in its business, are 
prima facie evidence of the facts and entries therein 
stated. It is not necessary to prove that the entry is 
in the handwriting of any agent of the company, pro- 
vided there is enough shown to prove the book used by 
the company in its business and that the entries are 
made by an authorized agent. (2) That the book in 
this action was properly received, and proved the re- 
ceipt of the property by defendant. (3) That defend- 
ant having appeared and answered, it was not neces- 
sary for plaintiff to prove its incorporation. If it was 
necessary, the production of the statutes of Canada 
was sufficient to prove defendant’s incorporation. 
Judgment affirmed. Root v. The Great Western R. R. 
Co. of Canada. Opinion by Mullin, P. J. 


EJECTMENT. 


1. Guardian in socage.—One 8, an infant, was en- 
titled to the possession of certain premises from and 
after July 1, 1870. This action was commenced in Sep- 
tember, 1870, for the possession, etc., by a guardian ad 
litem of the infant. The infant’s mother is still alive. 

Held, (1) That this action could only be maintained 
by a guardian in socage or general guardian; a guard- 
ian ad litem was not a proper party plaintiff. (2) That 
the objection to plaintiff’s capacity to sue should have 
been taken by demurrer. The defect was apparent on 
the face of the complaint, and not having demurred, 
defendant waived all objection. Judgment reversed. 
Leaton by Guardian ad litem v. Davis. Opinion by 
Mullin, P. J. 

2. There was no count in the complaint for mesne 
profits. 

Held, that defendant not having objected to the eyi- 
dence as to value of the mesne profits, etc., waived 
all objections to the defect in the complaint. Ib. 

3. The referee allowed plaintiff the value of certain 
apples taken by defendant from the premises after the 
1st July, 1870, and after said infant's right to the prem- 
ises accrued. 

Held error. No such measure of damages allowed 
on ejectment. Defendant's right of possession was 
terminated by the death of plaintiff’s ancestor. 

Held, that defendant.was not entitled to notice to 
quit. Ib. 

INFANT. 

Waste: damages. —One T died, seized of certain 

real estate. He left him surviving, a widow and the 
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plaintiff, his heir at law. He also left certain real es- 
tate which was heavily timbered. The defendant was 
appointed administrator of the said T, and the widow, 
under the statute, was guardian in socage of the in- 
fant. The widow, as such guardian, gave defendant 
permission to, and he did cut and sell the timber on 
saidland. In 1867 the widow was appointed general 
guardian of said infant and had a settlement with de- 
fendant and gave him a release in full for all claims of 
said infant against him. This action was brought by 
plaintiff, on attaining his majority, for damages for the 
cutting and carrying away of said timber. The de- 
fendant’s defense is the release by the widow, and a 
confirmation of such release and settlement with 
plaintiff on his arriving of age. The evidence as to the 
license to cut and sell the timber was rejected as was 
the release by the widow to defendant. There was 
a judgment for the plaintiff. 

Held, (1) That the offer to prove by parol a license 
from the widow as guardian to cut the timber was 
properly rejected. The guardian had no authority to 

* give such a license, and being by parol, was void, if 
given. (2) That the release was properly rejected. 
Defendant paid nothing for it. It does not appear that 
defendant had any claim against plaintiff at the time 
the release was executed and which defendant pre- 
tended to release, that could furnish a consideration 
for the release of defendant. It was incumbent on 
defendant to prove the facts necessary to make the re- 
lease operative against the plaintiff. That the evidence 
to prove a ratification of the release, etc., by plaintiff, 
was too loose and uncertain. Judgment affirmed. 
Torrey v. Black. Opinion by Mullin, P. J. 


LEASE. 

Subletting: forfeiture. — Plaintiff leased on the 30th 
December, 1863, certain premises to S. & Co., for ten 
years, from April 1, 1863, and, in the lease, S. & Co. 
were prohibited from reletting or subletting said 
premises or any part thereof, without the consent 
of plaintiff, in writing, etc. 8S. & Co., on the 7th 
day of September, 1867, sublet a portion of said 
premises to one B. for two years and seven months, 
and on such lease 8. & Co. procured plaintiff to 
indorse his consent to such subletting. In such sub- 
lease was a clause, that on giving two months’ notice, 
such sublessee could extend such lease from the expi- 
ration of the said two years and seven months for four 
years, be assigned to P. & Co. P. & Co. afterward 
assigned to defendant, and defendant gave the two 
mouths’ notice required in order to continue said lease 
for the four years longer. Plaintiff brings this action 
of ejectment against the defendant to recover the pos- 
session of said premises on the ground that the lease is 
forfeited, etc. Plaintiff insists that the clause giving 
the lessee in the sublease from 8S. & Co. the privilege, 
on giving notice, to extend the term four years, etc., 
was not in the lease when he consented to it, but was 
inserted by S. & Co. afterward, and was in fraud of his 
rights and void, and that the lease was thereby for- 
feited, etc. The four years in addition to the two 
years and seven months named in said sublease, was 
the whole of S. & Co.’s time under their lease from 
plaintiff in the premises covered by it. 

On the trial the jury, in answer to specific questions, 
found that when plaintiff consented to the subletting 
by S. & Co. the said sublease did not contain the 
clause granting the privilege to extend four years. 
That it was inserted afterward without plaintiff’s 





knowledge or consent, etc. That plaintiff did not 
know of the existence of this clause until January, 
1870. There was judgment for the plaintiff. 

Held, (1) That defendant had rights as a bona fide 
holder, but as the question was not raised on the trial, 
it is too late to raise it here. (2) That the lease of S. & 
Co. to B., after notice therein required was given, was 
for the whole interest of 8. & Co. in the premises 
covered by it, and was, in law, an assignment of S. & 
Co.’s interest and not a subletting, and being an 
assignment was not a forfeiture. This question was 
not raised on the trial, it was waived and is too late to 
raise it now. Judgment affirmed. Collins v. Hasbrouck. 


Mullin, P. J. 
PAUPERS. 


1. Practice. — Amasa Lamb was a pauper, and the de- 
fendant is his son. Anorder was made by the court of 
sessions of Cayuga county requiring defendant to pay 
$5 per week for the support of said pauper. The de- 
fendant, with the approval of the superintendent of the 
poor of said county, took said pauper to his own house 
and supported him there for nearly two years. Said 
Amasa then left defendant’s house and went into the 
town of Sterling in said county, and was there a town 
charge until he died. Said Amasa left defendant’s 
house without any just cause, and defendant was 
always ready and willing to receive him back. 

This action was brought to recover under said order 
of the court of sessions $5 per week for Amasa’s sup- 
port for the time he remained in the town of Sterling 
till he died. 

Held, (1) That although the order of sessions re- 
quired the payment of $5 per week for the support of 
said pauper, such payment was conditional on the 
neglect or refusal of defendant to support said pauper 
in such place and manner as approved by the overseer 
or superintendent of the poor of said county. That 
as defendant was always ready and willing to receive 
back and support said pauper after he had left, he 
was not liable for his support nor for the weekly sum 
allowed by said order of the court of sessions. Con- 
verse v. McArthur, 17 Barb. 410. (2) The court of ses- 
sions can only prescribe the penalty for neglect to 
support, not the place or the manner in which such 
pauper shall be supported. (3) That after defendant 
had received said pauper into his house pursuant to 
said order, and the pauper had left without the fault 
of defendant, and defendant stood ready and willing 
to receive him back, no notice of such willingness was 
necessary to the overseer. They were bound to return 
such pauper or support him. Judgment affirmed. 
Duel v. Lamb. Opinion by Mullin, P. J. 

2. The complaint set up certain facts, the answer did 
not deny these facts, but set up an affirmative defense, 
the facts were antagonistic to those in the complaint. 
On the trial witnesses proved the facts, in the answer 
without objection that an opposite state of facts was 
admitted, because not denied by the answer. 

Held, that it is now too late to insist that the alle- 
gations thus contradicted by the defendant were ad- 
mitted. We must treat the allegations of the com- 
plaint as denied by the answer. Ib. 

RECSISSION OF CONTRACT. 

Commissioners of highways. — The plaintiffs are com- 
missioners of highways. They made a contract with 
defendant to furnish a certain quantity of lumber at 
a price that a certain man should say it was worth. 
The lumber was for a bridge, and was to be of a cer- 
tain length and quality. Defendant showed the tim- 
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ber to one of the commissioners; it was on a sleigh, 
covered by other timber, and could not be plainly 
seen, and the commissioner did not accept it; but 
defendant went to the other commissioners and said 
it had been accepted, and he also said that the party, 
whom it was agreed should fix the price, had fixed it 
at $60 per thousand. The commissioners then gave 
defendant an order for the price of said lumber, and 
the account was audited by the town board. The rep- 
resentations of the defendant were false. About a 
month after the lumber was delivered, the defects 
were disc.vered, and plaintiffs, as commissioners, 
bring this action to recover back the purchase price 
of said timber. There was judgment ‘before the jus- 
tice for the plaintiff. After the judgment was entered, 
it was altered by the justice. 

Held, (1) That the plaintiffs could maintain the ac- 
tion. The audit of defendant’s account by the town 
cannot impair the rights of the commissioners to re- 
cover back the money. The town had no right of ac- 
tion against defendant; the commissioners had; they 
alone could release or extinguish the right of action. 
(2) That when a judgment is altered, it remains and 
should be held to be for the amount for which it was 
originally entered. Judgment affirmed. Rose et al., 
Commissioners, v. Defue. Opinion by Mullin, P. J. 


SALE. 


Breach of warranty. — This action was brought for 
breach of warranty in the sale of afarm. On the trial 
plaintiff proved that he applied to defendant to pur- 
chase a farm. Defendant said he had one to sell. 
Plaintiff asked him if it was free from daisies and foul 
weeds, and defendant said it was. Plaintiff said he 
would go and see the farm; that if there were any 
daisies on it he did not want it. Plaintiff visited the 
farm on two or three occasions after this interview 
and went over different parts of it, and on each occa- 
sion asked defendant the question whether there were 
-daisies or foul weeds on the farm, and defendant each 
time said there were not. 

Plaintiff swore he relied on these representations, 
and that the reason he asked the question as to daisies 
and weeds repeatedly ‘was to have it all right and 
certain.”’ Plaintiff also swore that while on the farm 
he did not look for daisies; he did not think of them. 
He walked on different parts of the farm, but did not 
think to look for daisies. He also admits that he might 
have seen the daisies on the plowed ground had he 
thought to look for them. Evidence was given tend- 
ing to corroborate plaintiff as to the representations 
made by defendant, and also to prove that at the 
season of the year plaintiff went on to the farm the 
daisies were not plainly visible; they were dried up 
and the cattle ate them at that seasun of the year. 
Defendant denied the making of the representation 
as to daisies and foul-weeds on th® farm, and also gave 
evidence tending to prove that the daisies were plainly 
visible and could be seen by any one. There was a 
judgment for the plaintiff for $200. 

Held, (1) That had the plaintiff relied upon defend- 
ant’s representations that the farm was free from 
daisies and foul weeds, he might be entitled to recover. 
But when he went on to the farm and had an oppor- 
tunity to ascertain whether there were or were not 
daisies upon it, and did not give the slightest attention 
to them, he ought not to be permitted to recover, un- 
less it be true the daisies could not then be seen by 
reason of the drought or having been eaten by the 





cattle. (2) That the evidence in regard to the difficulty 
of ascertaining whether there were daisies on the farm, 
should not (taking into consideration plaintiff’s ad- 
missions, etc.) be permitted to excuse the plaintiff 
from the duty to examine in order to discover whether 
there were or were not daisies upon the farm. Judg- 
ment reversed and new trial ordered. Vanderwalker 
v. Osborn. Opinion by Mullin, P. J. 


CONSTRUCTION OF A WILL. 

On the 22d day of July, 1869, one B died possessed of 
certain real and personal property. He left him surviy- 
ing a widow, ason, and two daughters. He left also a last 
will, which was dated May 22, 1858, in and by which he 
bequeathed to his wife ‘“‘ twenty shares of the stock of 
the N. Y. C. R. R. Co. at $100 per share,”’ $2,000 in cash 
and some household furniture, etc., and the necessary 
rooms in the house and suitable and proper board and 
care with his son-in-law, C. A. Collor (to whom was left 
certain property), as long as she may choose, free from 
expense, all to be accepted in lieu of dower, etc., and 
was given her during her life. It was also provided 
that after the decease of said widow $1,000 of said rail- 
road stock and $1,000 in cash were to belong to the son 
and remainder to testator’s heirs. In the second clause 
said testator gave and devised to his son-in-law, C. A. 
Collor, a certain farm; said devise conditioned that 
said Collor should support and take care of testator and 
his wife during life. In the third clause, he gave to his 
daughter, Mrs. Collor, ten shares of the railroad stock 
of $100 per share, after the death of his wife. In the 
fourth clause he gave to his daughter, Sarah S. B., six- 
teen shares of C. R. R. Co.’s stock, at $100 per share, 
and $1,000 N. Y. C. R. R. bond, and at the decease of 
his wife $1,000 in cash. In the fifth clause he gave to 
his son, Charles C. B., $1,000 in cash, 31,000 in N. Y. C. 
R. R. stock, at $100 per share, at testator’s decease, and 
at the decease of testator’s said wife $1,000 in C. R. R. 
stock, and $1,000 in cash bequeathed to her. He also 
made his children residuary legatees of his said wife’s 
estate. Lastly, he made his son his residuary legatee 
of his said estate, etc. By the first codicil to said 
will after mentioning the previous bequest of stock to 
Sarah 8S. B. and Charles C., which bequest said Charles 
was to take, on the death of the widow, testator’s wife, 
that it is his will *‘ that said Sarah S. B., at my decease, 
shall have fen shares of N. Y. C. R. R. stock, at $100 
per share, and my said sou Charles C. B., at my decease, 
shall have $1,600 in N. Y. C. R. R. Co.’s stock, being 
sixteen shares,’ etc. By another codicil he gave to said 
Charles C. a mortgage he held against him instead of 
the sixteen shares of N. Y. C. R. R. stock mentioned 
in first codicil. In March, 1869, N. Y.C. R. R. Co. 
issued what was known as a scrip dividend of eight per 
cent on its capital stock for earnings of the road pre- 
viously expended. Such scrip to be converted into 
stock at the option of the company. After the death 
of the testator the consolidated roads, the N. Y. C. & 
H. R. R. R. Co., to equalize valuation between them, 
issued to the stockholders of the N. Y. C. R. R. Co. 
certificates for the value of twenty-seven per cent of 
the N. Y. Central stock. 

This action was brought for a construction of the 
will, and it was claimed that the testator’s son-in-law 
had not provided for or supported said testator or his 
wife and that thereby said Collor had forfeited his 
estate in said farm. This action is brought by the ex- 
ecutors as plaintiffs (said Charles C. being one). It was 
stipulated that said Charles C. should be considered 
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plaintiff in his individual, as well as his representative 


capacity. 

Held, (1) That the executors were not entitled to 
call for a construction of the will as to the validity of 
the devise of the farm to Collor; they had no interest 
init. (2) That the N. Y. C. R. R. Co. scrip dividend 
having been made before testator’s death the scrip was 
part of the personal estate and there was no connection 
between the original stock and the scrip; they were 
separate and distinct obligations as against the com- 
pany and the widows could not claim the scrip, it went 
to the residuary legatee. (3) That the widow was en- 
titled to the 27 per cent consolidated scrip dividend as 
it was issued after the testator’s death and she as owner 
of the stock took, although it was earned before testa- 
tor’s death. (4) That as the first clause of the will 
makes a final désposition of all the property bequeathed 
to the widow, viz., $1,000 in stock and $1,000 in cash to 
Charles C., and the remainder to testator’s heirs, Mrs. 
Collor, Sophia 8. and Charles C., the bequests in the 
fifth clause to Charles C., after the widow’s death of 
$1,000 in stock and $1,000 in cash, is but a repetition of 
the like provisions in the first clause and are not cumu- 
lative, that by virtue of this bequest Charles will be 
entitled, on the death of the widow, to $1,000 cash and 
to ten shares of such stock of the par value of $1,000, 
or of the stock of the corporation formed by the con- 
solidation. (5) That under the fourth clause of said 
willas modified by the first codicil of the testator at 
the time of his decease, was the owner of ten shares of 
N. Y. C. R. R. stock not otherwise bequeathed, then 
ten shares are payable to said Sarah 8. from such stock. 
If not, the executors must purchase such stock and 
give it to said Sarah, or pay her the value of it in 
money. (6) That the bequest to said Sarah S. of $1,000 
in bonds of the N. Y.C. R. R. Co., provided in the 
fourth clause of said will, is a general or demonstrative 
legacy and does not fail, though the testator had no such 
bonds at the time of his death. It was equivalent to a 
bequest of $1,000 in money. 

The testator before his death purchased a house 
and lot after said will was made. 

Held, that it did not pass to Charles C. as surplus. 
The surplus contemplated by the will was what 
should remain of the personal property after paying 
the debts and legacies specified in the will. Judgment 
affirmed. Brundage v. Brundage. Opinion by Mul- 
lin, P. J. 

—— —- -©>e -—-———_ 
DIGEST OF ENGLISH LAW REPORTS FOR 
AUGUST. 
BILL OF EXCHANGE. 


Acceptance, what it admits: estoppel: unauthorized 
indorsement by one of two partners. —B, a member of 
the firm of W & B, attorneys and solicitors, drew and 
indorsed for value to the plaintiff in the partnership 
name, a bill of exchange payable to the order of W & 
B, which the defendant accepted without considera- 
tion. The indorsement was in respect of an entirely 
private matter of business between B and the plaintiff, 
unconnected with partnership purposes; B had no 
authority from W either to draw or indorse the bill. 
In an action by the indorsee against the acceptor, the 
defendant having traversed the indorsement: 

Held, that the defendant was not estopped from 
showing that there had been no indorsement in fact 
by the firm. Garland v. Jacomb, L. R., 8 Ex. (Ex. Ch.) 
216. 





BOTTOMRY. 


Communication with owner of cargo: billof exchange 
given as collateral security. —An American vessel laden 
with a cargo of timber, in the prosecution of a voyage, 
sustained damage, and was compelled to put into the 
Mauritius to repair and refit. She arrived there on 
the llth of June, 1870, and her master, being without 
funds, placed the ship in the hands of H. & Co., a firm 
at the Mauritius, and they, before any attempt had 
been made to obtain money on the personal credit of 
the owners of the ship, who were affluent merchants in 
New York, proposed to advance money for the repairs 
on the master’s draft on London, on his giving a bot- 
tomry bond on the ship, freight and cargo, as collateral 
security. The master and H. & Co., on the 29th of 
July, wrote to the owners of the ship, informing them 
of this proposal, and, on the same day, the master and 
H. & Co. wrote to the owners of the cargo, informing 
them that the vessel had sustained damage, and would 
have to undergo repair; but the letters to the owners 
of the cargo omitted all reference to the proposed loan 
on bottomry, and informed the owners of the cargo 
that they should hear further particulars by the next 
opportunity. The letters written by the master and 
H. & Co. to the owners of the ship were forwarded by 
the owners of the ship to the owners of the cargo; but 
the owners of the cargo did not receive these letters 
till the 8th of September, when it was too late for 
them to communicate with the master by post. On 
the 13th of October, after the repairs had been com- 
pleted, the master gave bills and executed a bottomry 
bond on the ship, freight and cargo, according to the 
terms of the proposal made by H. & Co., which had 
long before been assented to by him. The bills were 
made payable to H. & Co., and were drawn on B. & 
Co., their agents in London, at ninety days sight. H. 
& Co. gave the master a memorandum, stating that the 
bills were taken as collateral security, and that the 
bond should be canceled on the prompt payment by 
the owners of the vessel to B. & Co. of the amount of 
the bills. On the 15th of October, the ship sailed from 
the Mauritius, and safely arrived at Liverpool, her 
port of discharge, on the 7th of February, 1871. After 
the ship had sailed, the owners of the cargo were, for 
the first time, informed by letter from H. & Co. that 
the bottomry bond had been given. The bond was 
transferred, and the bills of exchange were indorsed 
to B. & Co. Neither the master nor the owners of the 
vessel had any funds in the hands of B. & Co., and 
they neglected to provide funds to take up the bills, 
and informed B. & Co. that they had determined not 
to take up the bond. Inasuit to enforce the bond 
against the ship, freight and cargo: 

Held, that the bond was invalid as to the cargo, on 
the ground that there was not, under the circumstan- 
ces of the case, such a communication with the owners 
of the cargo as to satisfy the law. Semble, that the 
bond was also invalid as to the cargo, upon the ground 
that the prospect of benefit to the cargo was not such 
as to justify the master in granting a bottomry bond 
upon the cargo. The Onward, L. R., 4 Adm. & Ecc. 38. 

EVIDENCE. 

Action under Lord Campbell’s Act (9 & 10Vict. c. 93): 
value of life of deceased: value of an annuity according 
to Carlisle tables: skilled witness. — At the trial of an 
action under 9 & 10 Vict. c. 93, brought for the benefit 
of the mother, widow and children of R, claiming 
damages from the defendants for having by their negli- 
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gence caused the death of R, it was proved that the 
deceased was under a covenant to pay his mother an 
annuity of £200 during their joint lives. A witness 
was then called for the plaintiff, who stated that he was 
an “accountant,”’ and that he had personal experience 
as to the mode in which insurance business was con- 
ducted. He gave evidence, after referring to certain 
tables used by insurance offices called the ‘Carlisle 
tables,” as to the average duration of life of two per- 
sons of the ages of the mother and son respectively, 
and as to the price for which an annuity for the 
mother’s life could be bought. The admissibility of 
this evidence was objected to by the defendants, and 
was ruled to be admissible. In summing up, the 
learned judge directed the jury that they might, if they 
thought proper, calculate the mother’s damages by as- 
certaining what was the sum which would purchase an 
annuity of £200 for a person of her age, according to 
the average duration of human life; and that in calcu- 
lating the widow’s and children’s damages they might, 
if they thought proper, take as,a guide the period of 
the probable duration of life of a person of the age of 
the deceased. On the argument of a bill of exceptions 
tendered to the ruling of the learned judge in admitting 
the evidence and to his direction to the jury: 

Held, first (by Blackburn, Keating, Grove, and Archi- 
bald, JJ.), that the witness was competent to give evi- 
dence as to the probable duration of life and the price 
of the annuity, although not an actuary; and (Brett, 
J., dissenting) that the evidence was relevant and 
properly admitted. Secondly, by the whole court, that 
the direction to the jury as to the calculation of the 
mother’s damages was wrong. By Blackburn, Keat- 
ing, Grove, Archibald, and Honyman, JJ.: The direc- 
tion was erroneous in not noticing the circumstances 
that the annuity of the mother was on the joint lives 
of herself and her son, and that it was only secured by 
the personal covenant of her son. By Honyman, J.: 
The direction was also erroneous in authorizing the 
jury to find the term for which an annuity is to be 
purchased, solely by reference to the average duration 
of life, without taking into account the state of health 
of the particular annuitant. By Brett, J.: The only 
legal direction to the jury would have been that they 
ought not to attempt to give damages to the full amount 
of a perfect compensation for the pecuniary injury, but 
must take a reasonable view of the case, and give what 
they considered, under all the circumstances, a fair 
compensation; and the direction was therefore erro- 
neous, inasmuch as it left it open to the jury to give as 
damages the utmost amount which they might think 
was an equivalent for the pecuniary mischief done. 
Thirdly (by Blackburn, Keating, Grove, and Archibald, 
JJ., Brett, J., dissenting), that the direction as to the 
mode of calculating the damages recoverable by the 
widow and children might be construed as meaning 
that the probable duration of life of a person of the 
same age and in the same circumstances as the deceased, 
was an element to be taken into the calculation of the 
jury with the rest of the evidence, and being so con- 
strued was correct. Rowley v. London and Northwest- 
ern Railway Company, L. R., 8 Ex. (Ex. Ch.) 221. 


NEGLIGENCE. 

Proprietors of public carriage: evidence for jury. — 
A passenger in an omnibus was injured by a blow from 
the hoof of one of the horses, which had kicked 
through the front panel of the vehicle. There was no 
evidence on the part of the plaintiff that the horse was 





a kicker; but it was proved that the panel bore marks 
of other kicks, and that no precaution had been taken, 
by the use of a kicking-strap or otherwise, against the 
possible consequence of a horse striking out, and no 
explanation was offered on the part of the defendants: 

Held, that there was evidence of negligence proper to 
be submitted to a jury. Simpson vy. London General 
Omnibus Company, L. R., 8 C. P. 390 


SHIP. 


General average: loss to cargo by water let into ship 
to extinguish fire: construction of bill of lading: “ aver- 
age, if any, to be adjusted according to British custom.” 
— Plaintiff shipped bark on board defendants’ general 
ship, under a bill of lading, from Santa Martha to 
London, by which average, if any, was to be adjusted 
according to British custom. When the ship was about 
to sail a fire broke out in the forehold, and a hole was 
cut in the side of the ship, and her fore compartment 
being thereby filled with water, the fire was extin- 
guished. If this course had not been adopted the cargo 
on board would in all probability have been destroyed, 
and the ship seriously damaged. The plaintiff’s bark 
was destroyed by the water poured into the ship. In 
an action for general average contribution in respect 
of the destruction of plaintiff’s bark, it was found, in 
addition to the above facts, that it is the practice of 
British average adjusters to treat a loss so caused as 
not a general average loss : — 

Held (affirming the judgment of the queen’s bench), 
that, whether or not the loss was, according to the 
general law of England, the subject of general average 
contribution, plaintiff, by the terms of the bill of lading, 
had made the admitted practice of British average ad- 
justers part of the contract, and he was bound by it, 
even if different from British law. Stewart v. The West 
India and Pacific Steamship Company, L. R., 8 Q. B. 
(Ex. Ch.) 362. 


ws 
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BANKRUPTCY LAW. 


NOTES OF RECENT DECISIONS. 
ABATEMENT. 

Where a debtor dies between the time of the serving 
of the rule to show cause and his adjudication asa 
bankrupt, the proceedings will be abated. Frazier & 
Fry v. McDonald, U. 8. Dist. Ct., W. D. Penn., 8 N. 
B. R. 238. 

COMPROMISE. 

Secret agreement. — Where all the creditors had com- 
promised by taking notes at six months for seventy 
per cent, and the last creditor had made it a secret 
condition of his acceptance of the notes that the debtor 
should immediately discount the compromise notes 
at fifty per cent cash, which was accordingly done. 

Held, that the assignee was entitled to recover the 
amount so paid. Bean v. Amsink, U. 8. Dist. Ct., 8. 
D.N. Y., 8N. B. R. 228. 


CONFUSION OF GOODS. 


1. Where a bailee, prior to his bankruptcy, mixes 
the property bailed (wheat), with his own, so that the 
identical property cannot be distinguished, the bailor 
can only prove as a general creditor and share pro rata 
against the estate in bankruptcy. Adams v. Meyers, 
assignee, U. 8. Dist. Ct., Oregon, 8 N. B. R. 214. 

2. Where the district court, on objection of the 
assignee, rejects a proof of debt, 
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Ordered, the creditor should establish his claim by 
suit against the assignee. Ib. 
INSURANCE COMPANY. 


1. A receiver of a corporation, duly appointed, on its 
dissolution, by the law of the place where the corpo- 
ration was created, will be recognized as a proper rep- 
resentative of such corporation in bankruptcy, and as 
such allowed to prove all claims due to the corpora- 
tion he represents. In re Republican Insurance Com- 
pany, U. 8. Dist. Ct., N. D. Ill, 8 N. B. R. 197. 

2. Where an insurance company fails to object to a 
matter of form in the proof of a loss until it is too 
late to remedy it, it will be estopped from setting up 
this defect. Ib. 

8. The proper construction of the words, “loss, if 
any, payable at the same time and pro rata with the 
insured,”’ occurring in a policy of re-insurance issued 
by one insurance company to another, is that the 
first company shall pay the amounts the second is liable 
for, not the amounts it actually pays. Ib. 

4, In this case the first insurers only paid eighty-five 
cents on the dollar of their liability; yet the court 
held the receiver of that company properly proved his 
debt against the estate of the company re-insuring, 
for the full amount of their liability. Ib. 

JURISDICTION. 


1. District courts of the United States have juris- 
diction, by reason of the subject-matter, over all pro- 
ceedings in bankruptcyyand over all actions brought 
by assignees in bankrupty, even though such actions be 
not brought in the district where the proceedings are 
pending. The jurisdiction of the district court is not 
exclusive. Payson, assignee, v. Dietz, U. 8. C. C., 
Iowa, 8 N. B. R. 193. 

2. State courts may entertain suits by an assignee in 
bankruptcy where he resorts to said courts by the 
consent and concurience of the bankruptcy court. Ib. 

8. The jurisdiction conferred on the circuit courts 
of the United States by section 2 of the bankrupt 
act is supplementary to, and not exclusive of, the 
jurisdiction conferred by the judiciary act. Ib. 

4, Where an assignee in bankruptcy would be enti- 
tled to sue a defendant in the circuit court of the 
United States by the provisions of the judiciary act, 
his being an assignee in bankruptcy does not restrict 
his application to the circuit court to those cases pre- 
scribed by the bankrupt act. Ib. 

SHERIFF'S FEES. 


1. A sheriff is entitled to the expenses incurred by 
him in keeping property of a bankrupt from the time 
of filing the petition until taken possession of by an 
assignee in bankruptcy, where seized by him prior to 
the commencement of proceedings in bankruptcy, on 
an attachment on mesne process, which by said pro- 
ceedings became, and was in law, dissolved. Zeiber v. 
Hill, U. 8. Dist. Ct., Oregon, 8 N. B. R. 239. 

2. For the cost of the attachment proceedings, out- 
side of that expended in the protection and care of 
the property delivered to the assignee, the sheriff can 
only recover of the party employing him. Ib. 

STOCKHOLDER. 

1. Waiver.— This was a suit brought by an assignee in 
bankruptcy against a stockholder of an insolvent in- 
surance company to recover his unpaid subscription, 
heclaiming not to be liable therefor because he had not 
caused his stock to be transferred on the books of the 
company. 





Held, a provision in the by-laws of a corporation re- 
quiring transfer to be made upon the books may be 
waived by the company, and if waived at the request 
of a purchaser of stock, or with his consent, he be- 
comes directly liable for future assessments. Upton, 
assignee, v. Burnham. U. 8. Dist. Ct., N. D. IL, 8 N. 
B. R. 221. 

2. The entry of his name upon the stock book as a 
stockholder may be sufficient to give him the position 
of a legal stockholder. Ib. 


VOID TRANSFER. 

1. A transfer of property that would be void against 
creditors, irrespective of the bankrupt act, may be set 
aside by the assignee in bankruptcy, though made 
more than six months prior to the commencement of 
proceedings in bankruptcy. Hyde, assignee, v. Sontag 
and Eldridge, U. 8. Dist. Ct., Cal., 8 N. B. R. 225. 

2. The limitation of six months refers only to those 
transfers which are rendered void by the bankrupt 
act alone. Ib. 

3. Where the act is relied upon to render the trans- 
fer void, the condition of the act (the commencement 
of proceedings within six months) must be complied 
with. Ib. 

4. A deed of trust made by a bankrupt, more than 
four months prior to the commencement of proceed- 
ings in bankruptcy, which, by the law of the State 
where made, is valid between the grantor and grantee 
and against subsequent purchasers with actual notice, 
without being recorded, cannot be avoided by the 
assignee in bankruptcy, under section 35, because 
not recorded until within four months prior to the 
commencement of the proceedings in bankruptcy. 
Seaver v. Spink, assignee, Sup. Ct., Il, 8 N. B. R. 
218. 

5. Aliter, if by the law of the State where executed 
the recording is a condition precedent to its validity. 
Ib. 

6. A mortgage void on its face as to creditors may be 
set aside by the assignee in bankruptcy, though made 
more than four months prior, etc. Ib. 


a 


MARINE INSURANCE. 

The court of exchequer chamber has declined to com- 
mit itself to any opinion on the very important and 
interesting question of marine-insurance law which 
came before it in the case of Stewart v. The West India 
and Pacific Steamship Company, 28 L. T. R. N. 8S. 743, 
viz., whether the destruction of merchandise by water 
thrown upon it, in the course of extinguishing a fire 
which is burning other merchandise in the same ship, 
is the subject of a general average contribution. It has 
been the acknowledged custom of English average 
staters, up to the present time, to treat a loss so occa- 
sioned as not the subject of a general average contribu- 
tion; but all the text writers on the subject have con- 
demned the custom as at variance with principle. The 
court of queen’s bench, following and approving the 
American case of Nimick & Co. v. Holmes, 25 Penn. St. 
36, expressed an unanimous opinion (not necessary, 
however, to the decision of the case) that a loss of this 
kind was the subject of general average, as it is a vol- 
untary and intentional sacrifice, made under the pres- 
sure of imminent danger, and for the benefit and with 
a view to secure the safety of the whole adventure at 
risk. In the American case referred to, Mr. Justice 
Lowrie had mentioned three things as the elements of 
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general average, “‘a purpose, a means, and a result; a 
design to avert a common danger by a sacrifice volun- 
tarily made, and a successful issue ;’’ adding that “the 
first and last are perfectly definite in their character, 
while the means must always remain to be defined by 
the rule of prudence when the danger arises.”” It was 
thought that the unanimous expression of opinion by 
the court of queen’s bench in this case would prove 
conclusive as to the law of the matter for the future, 
and that average adjusters would henceforth feel bound 
to bring their practice into harmony with well-estab- 
lished principle; but we fear that this expectation must 
now be laid aside, owing to the terms in which the court 
of exchequer chamber have declined to express any 
opinion on the question. “If it was necessary,” said 
the court, “in this case to determine whether the de- 
struction of merchandise by water thrown upon it, in 
the course of throwing water to extinguish a fire which 
is burning other merchandise in the same ship, is the 
subject of general average, we should desire time to 
consider a question which is no doubt of great import- 
ance, and upon which we know of no direct authority 
in the law of thiscountry.”’ This is an instance of that 
often observed characteristic of our judicial decisions, 
namely, their slavish adherence to the facts of the par- 
ticular case before the court, and the dread which 
seems ever apparent of laying down any broader prin- 
ciple than is absolutely necessary to meet those facts. 
The judgment of the court of queen’s bench presented 
an exception to the general rule, but the court of 
exchequer chamber has reverted to the usual timid 
style of decision. However, the unanimous opinion of 
the Lord Chief Justice Cockburn, and Justices Mellor, 
Hannen, and Quain, though not essential to the decis- 
ion of the case before them, must still carry consider- 
able weight. — Law Times. 
——-  o>oe 
EVIDENCE OF TRADE USAGE. 

The doctrine by which parol evidence of usage is ad- 
missible, where there is a written contract, is plainly, 
in many cases, a deviation from the well-established 
rule of jurisprudence, which declares that, where the 
parties have set down in writing the terms of the con- 
tract between them, the writing alone can be the evi- 
dence of what that contract is. It is obvious that this 
rule is a sound one, for it is manifestly desirable, and 
for the interest of contracting parties, that the terms 
of a contract should be reduced to writing, inasmuch 
as all doubts and difficulties arising from the fallibility 
of human memory, and from dishonesty, and very 
much misunderstanding and uncertainty are thereby 
prevented; and it is likewise obvious that if, when a 
written contract exists, parol evidence were admissible, 
the result would constantly be that there might as well 
have never been a written contract at all. The diffi- 
culty is, however, that all general rules of law aiming 
at consequences generally beneficial are constantly pro- 
ducing results which in the particular instance amount 
to great injustice. Hence exceptions have a tendency 
to spring up with regard to matters in respect of which 
experience shows that the working of the general rule 
has frequently caused injustice in the particular in- 
stance. The scope of the application of these excep- 
tions is continually enlarged. A series of decisions 
occurs, of which each one seems naturally, and almost 
inevitably, to follow from its predecessor, but which, 
nevertheless, when considered as a whole, suggest a 
doubt whether the course of the law would have been 





the same if the ultimate result could have been fore. 
seen by those whose judicial decisions first established 
the exception. 

The principle upon which evidence of usage was orig- 
inally admitted to qualify written contracts was, that 
where there was a custom of a particular locality sq 
nearly universal, with respect to contracts of a particu- 
lar kind, as to make it only reasonable to suppose that 
the contracting parties must have contemplated and 
contracted with reference to it, then it must be pre. 
sumed that such custom was intended to form part of 
the contract, though the writing was silent as to it, and 
that the parties did not mention it only because it was 
deemed superflous to refer to any thing so well estab- 
lished and so much a matter of course as forming part 
of all similar contracts. So, also, where a particular 
word has acquired an artificial meaning from long cus- 
tom in a particular trade, it has been held that parties 
belonging to such trade, and contracting with reference 
thereto, must be taken to have meant to use the word, 
not in the ordinary sense in which any person unac- 
quainted with the trade would use it, but in the sense 
in which, if talking by word of mouth on trade matters, 
they would use it—viz., in its artificial sense. This 
last case does not seem so strong as the former one; 
words are after all merely counters to represent things, 
and their meaning is only acquired by concensus; con- 
sequently it does not seem to be stretching the rule of 
law with respect to written documents to a very great 
extent to inquire into the sehse in which the parties 
used a particular word, by reference to the general use 
of the word in the trade which they were carrying on. 
But, nevertheless, in this, as in other cases of infringe- 
ment of a general rule, difficulties of all sorts immedi- 
ately follow, and what may be called line cases arise, 
The doctrine laid down as a guide to regulate the 
admissibility of the evidence of usage is, that it may 
add to or explain the writing, but cannot vary or con- 
tradict it. It seems doubtful whether this can be re- 
garded as a perfectly accurate expression of the rule to 
be deduced from the cases on the subject. It is clear 
that the contract must always be different in its effect 
after the parol evidence has been received, for other- 
wise the parol evidence would not be necessary. In 
cases where there are ordinary and special meanings 
attached to a word, which are not antagonistic, though 
somewhat different, it seems clear that the parol evi- 
dence of the sense in which the word is used in refer- 
ence to a particular trade or business is admissible; but 
if such a decision as that in which a “ thousand ”’ has 
been held by the usage of a particular trade to mean 
twelve hundred can be regarded as correct, it is clear 
that the rule above referred to is inaccurately ex- 
pressed. For the ordinary meaning of the word 
“thousand ”’ clearly does not indicate twelve hundred, 
and when the parol evidence is said to contradict the 
contract, it must be meant that it contradicts the ordi- 
nary meaning of the words used. It is impossible, 
however, in a short space, to discuss the very impor- 
tant question’: in what terms the rule governing the 
admissibility of this class of evidence may be most 
accurately and exactly expressed. Many of the recent 
decisions with regard to stock-broking contracts, and 
the liability of agents as principals in cases where they 
appear on the face of the contract to be merely agents, 
seem to stretch the ancient formula to its very utmost 
limits. 

What we desire to call attention to is the contrast 
between the notion by which the admissibility of this 
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dence was justified in the earlier cases, and the 
actual character of the evidence which is in fact 
now admitted to prove trade usages in mercantile cases. 
The kind of evidence which, within the experience of 
every one who has been frequently at Guildhall, is con- 
stantly given in mercantile cases of trade usage, is cer- 
tainly somewhat calculated to clash with the original 
idea that the evidence of the custom was admissible, 
because the custom was so well ascertained and almost 
universal that every one making a contract with refer- 
ence to the particular business might be presumed to 
have intended that it should apply. Such evidence is 
yery frequently of a loose and inaccurate character, 
and sometimes even conflicting and contradictory. It 
expresses sometimes, what mercantile men, engaged in 
aparticular kind of business, consider to be right as 
between persons engaged in business, a sort of trade 
equity in fact. If in two or three instances within 
their own experience the witnesses have seen the par- 
ticular course followed, this is sufficient ground, in 
their estimation, for proving that some vague, ill-de- 
fined fluctuating sort of custom exists in the trade in 
relation to the matter. Frequently, too, it may be 
suspected that the evidence of mercantile men in 
respect of trade customs, such as those, for instance, by 
which an agent may be made personally liable as prin- 
cipal, merely expresses a layman’s confused and imper- 
fect notion of the law in relation to the particular 
subject-matter. Take again the cases with relation to 
contracts on the stock exchange. More wonderful 
examples of the uncertainty of trade customs could 
hardly be imagined. Of course contracts may be 
inaccurately and ambiguously expressed or compli- 
cated if written, and it may be difficult, on the facts, to 
say exactly what the contract between the parties is, if 
the contract be unwritten; and so where the question 
depends on the construction of the written contract 
that the parties have made for themselves or the effect 
of the words and acts of the parties, it may well be 
expected that there should be doubts and differences 
in the minds of the judges; the ambiguity is of the 
parties’ own creating. But the practice by which a 
custom is imported into a written contract, or as 
against a party not, in truth, cognizant of the custom, 
would appear to be based on the notion that there is 
some certain definite custom, the limits and conditions 
of which are capable of being accurately expressed in 
words, whereas the spectacle presented by these decis- 
ions is that of judges not merely determining whether 
acustom definitely and distinctly put before them can 
or cannot legally be imported into a contract, but 
endeavoring, not without much doubt and difficulty, 
and even disagreement, to determine what the custom 
put forward really is. 

An important question has frequently been mooted 
but we imagine never finally settled, with reference to 
trade usages, viz. : the question whether it is necessary 
asa matter of law that a usage should be reasonable in 
order to be imported into a contract as against a per- 
son employing an agent to contract, or contracting 
himself with relation to a particular business, such 
person being ignorant of the existence cf any such 
usage. The unreasonableness of any alleged usage may 
be a strong ground for coming to the conclusion that it 
does not exist in point of fact, which the jury, or the 
judges in deciding whether a verdict is against evi- 
dence, are entitled to take into consideration, but 
assuming that the usage, though unreasonable, is 
proved to exist, i. e., to be the constant established 





practice of a particular trade, it is somewhat difficult 
to see why it should not be imported into the contract 
according to the ordinary rules on the subject. The 
ground of importing such usages is the notion that 
being well known to all the persons dealing in a par- 
ticular way of business, and not being excluded by the 
contract, the parties must be taken to have meant to 
contract with reference to them according to the ordin- 
ary practice, and a person entering into a transaction 
in such a line of business, or empowering some one 
else to do so for him, must be taken to know of their 
existence. If the practice be well established as a fact, 
how does its reasonableness or unreasonableness affect 
the application of this principle? Why should its un- 
reasonableness or reasonableness affect the presump- 
tion of knowledge on the part of the contracting party, 
which is based on the generality of the usage, not its 
reasonableness? It is clear if two parties contracted, 
knowing the custom, even though unreasonable, they 
would be bound by it. On the other hand, there is 
manifestly a certain injustice in affecting a person 
with knowledge of an unreasonable custom of which 
he was really ignorant. The custom may be an unrea- 
sonable one in the interest of the party not belonging 
to the particular trade, but strongly for the interest of 
the person belonging to it, and to allow such a custom 
to be imported is obviously to deliver over laymen to 
the mercy of such rules as brokers and other mercan- 
tile men may establish for their own convenience and 
profit. 

The truth is that the implication of the usage against 
the party ignorant of it is somewhat in the nature of 
an estoppel. There is no real aggregatio mentium in 
the case as to the usage, but the principle must be that 
the contracting party is bound to consider the proba- 
bility that there are certain established practices and 
customs in a business, and if he does not make him- 
self acquainted with them, but goes into the market 
and contracts with some one in the trade, he induces 
that party to suppose that he is contracting according 
to the ordinary modes of doing business. But all 
estoppels depend very much on equitable considera- 
tions drawn from the conduct of both parties. It may 
be said that the laymen is not bound to expect that 
there are unreasonable usages connected with any 
trade; and the man of business, in contracting, is not 
entitled to assume that the layman is acquainted with 
or supposes himself to be contracting on the terms of 
an unreasonable usage. It would seem, on the whole, 
that the latter is the most expedient view, but the 
question is, as a matter of principle, not without diffi- 
culty. — Solicitors’ Journal. 
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BOOK NOTICES. 


A Treatise on the Law of Pleading in Civil Actions under the 
New York Code of Procedure. By George Van Sant- 
voord, Counselor at Law. New edition enlarged and cor- 
rected, by Nathaniel C. Moak, Counselorat Law. John 
D. Parsons, Jr., Albany, 1873. 

New York was the pioneer State in the adoption of a 
Code of Procedure. Mr. Van Santvoord’s volume was 
the pioneer upon the system of pleading thus adopted, 
and with the exception of a recent work published in 
California, was the only work worthy the appellation 
of a treatise upon that system of pleading. The 
second and last edition of Mr. Van Santvoord’s Plead- 
ing was published in 1855, since which the crudities of 
the earlier decisions under the Code have been elimi- 
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nated by the courts. The publisher wisely selected 
Mr. Moak, one of the most laborious and accurate 
practitioners in the State, as the editor of another edi- 
tion worthy of the author and the time. It has been 
announced for some four years, during which time we 
have heard many complaints of the delay. Now that 
it has made its appearance, we have heard but one 
opinion and that is that the delay was justified, by the 
excellence of the edition. In the first place it is an 
honest book of 1,060 pages, without a particle of jock- 
eying and devoid of booksellers’ tricks and devices. 
The entire work has been thoroughly revised and 
brought down to the present time. Almost every page 
of the original bears evidence of Mr. Moak’s industry 
and learning. He has, in addition to the corrections 
and additions so made, added 200 pages of new matter 
upon the law of different causes of action, which con- 
tain as much valuable matter for the practitioner and 
student as any 200 pages of matter we everread. Each 
subject has at the commencement an elaborate citation 
of the text-books which treat thereon, for the use of 
students, which will prove of equal value to the prac- 
ticing lawyer. There are also some 50 pages upon the 
law of the various defenses, and an addenda of 50 
pages, bringing down the work to the moment the in- 
dex went to press. The index is one of the best we 
ever saw. The work will unquestionably become one 
of standard authority with the courts and prove of 
great value not only to the pleader but to court and 
counsel at nisi prius. 

We are unable, within the space allowed for review, 
to speak of the work with more detail, but advise our 
readers to examine it and judge for themselves. 





Hubbell’s Legal for lawyers and business men. J. 
H. Hubbell & Co.: New York, 1873. 

The directory purports to contain a list of reliable 
attorneys throughout the United States and Canada, 
a synopsis of the laws relating to the collection of 
debts, execution and acknowledgment of deeds, taking 
of depositions, times for holding courts and other in- 
formation useful to lawyers and business men. The 
synopsis of the laws of each State has been prepared 
by a lawyer of the State, and is therefore presump- 
tively correct. The synopsis of the laws of this State 
is, with two or three exceptions of no particular im- 
portance, accurate. r. Orlando F. Bump has given 
also a synopsis of the bankrupt law. 

The work will prove useful for reference, especially 
to lawyers engaged in the collection business. 





argued and determined in the Circuit and District Courts 
of the United States, for the Seventh Judicial Circuit, by 
osiah H. Bissell, of the Chicago Bar Official Reporter. 
Vol. 1, 1851-1867. Chicago: Callaghan & Company, 1873. 
This volume is the first of a series designed to con- 
tain the more important decisions of the district and 
circuit court for the seventh judicial district since the 
time of McLean’s Reports. The seventh judicial district 
embraces Indiana, Illinois and Wisconsin, three of the 
most prosperous of the western States, and in which 
are continually arising important questions of com- 
mercial, maritime and real estate law. The present 
volume contains an unusual number of admiralty and 
patent cases and a large number of cases relating to 
real estate and to carriers. The cases are excellently 
reported and Mr. Bissell has added some notes of con- 
siderable value. 





BOOK NOTES. 


Judah P. Benjamin, of confederate fame, has re. 
cently published in England a treatise on the Law of 
Sale of Personal Property. ——The third volume of 
Phillimore’s Commentaries upon International Law 
has been published. —— The English government hag 
donated to the State library of this State a complete 
set, handsomely bound, of the English case, papers, 
documents, arguments, etc., before the Geneva arbi- 
tration. —— Professor Washburne is engaged upon a 
new edition of his very amiable treatise of Easements 
and Servitudes. 

> 


LEGAL NEWS. 


The librarian of congress has issued 9,560 certificates 
of copyright since January Ist. 


Ex-Judge Coke, of Waco county, Texas, has been 
nomiuated for governor of that State by the democrats, 


Judge Stanley Matthews who has been dangerously 
ill at Glendale, Ohio, is recovering. 


The governor of Indiana has appointed Francis Wil- 
son, Esq., judge of the tenth judicial circuit court, vice 
Carleton, resigned. 


The London Cosmopolitan indulges in the hope of 
seeing Judah P. Benjamin, lord chief justice of Eng- 
land. 


Colonel John S. Mosby, the Confederate guerilla, will 
resume the practice of the law at Richmond this win- 
ter. 


According to the Cincinnati Commercial the presi- 
dent has strong inclinations to appoint Mr. Stanley 
Matthews, of Ohio, to the chief justiceship of the Uni- 
ted States supreme court. 


The committee on the revision of the laws of the 
United States will hold a meeting in Washington this 
month, to examine the work of the sub-committee to 
revise the labors of the commission. 


Hon. D. Rings, the first chief justice of Arkansas, 
and for twelve years United States judge of the east- 
ern district of Arkansas, died at Little Rock on the 
3d, aged seventy-five years. 


The attorney-general has received the resignation of 
United States Marshal Patrick, of Utah, to take effect 
on October Ist. The president has already determined 
upon a successor, but the commission will not be issued 
till the latter part of this month. 


Judge T. S. Crawford and District Attorney Arthur 
H. Harris, of the twelfth Louisiana judicial district, 
were assassinated on the 8th inst., twelve miles south- 
west of Winnesboro, in Franklin Parish, while on their 
way to hold court at that place. 


Judge Ashur Ware, formerly of the United States 
district court for forty-four years, died in Portland, 
Me., Wednesday, aged ninety-one years and seven 
months. He was noted for his decisions in maritime 
cases. He was born in Sherburne, Mass., and graduated 
at Harvard in 1800. He was afterward tutor of Greek 
in the College, and finally removed to Portland, and 
edited the Eastern Argus for several years. 
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WIVES OF GREAT LAWYERS. 


Lawyers have the reputation of being a shrewd, 
practical class of men, devoid of romance or impul- 
siveness, and of keeping their eyes always on the 
“main chance,” even in the selection of wives. 
However this may be, it would seem from the biog- 
raphies of those lawyers who have been so fortunate 
as to have a “Boswell,” that a majority of them 
chose heiresses or rich widows. 

The lawyers have been a marrying class, if we may 
judge of them from the examples of the Lord Chan- 
cellors, several of whom were twice married, and 
three of whom—Lord Shaftsbury, Lord Maynard 
and Lord Harcourt—were three times married. 
This latter fact led an English wit to translate a 
passage from Voltaire’s “Philosophical Dictionary,” 
so as to make it state that “the custodian of the 
Great Seal of England was called the Lord Keeper, 
because by English law, he was permitted to keep as 
many wives as he pleased.” 

It is a notorious fact, that those rival lights of the 
law —Bacon and Coke—were also rivals for the 
hand of the rich, lovely and capricious widow of Sir 
William Hatton. Bacon was young and handsome, 
but without fortune or practice, while Coke was an 
ungainly, peevish, middle-aged widower, but rich, 
and the attorney-general. Coke had the misfortune 
to win, the widow consenting to marry him, on con- 
dition that the marriage should be private, and with- 
out license or publication of banns. They were so 
married, and only escaped excommunication by hum- 
bly suing for pardon, and pleading ignorance of the 
law in excuse of their behavior. This was, probably, 
the only case in which Coke regarded such a plea as 
good. 

The marriage turned out to be a most unfortunate 
one, the woman being a regular termagant. Coke 
found her so stormy a partner, that he spent most of 
his life in his chambers among his books and papers, 
afact, by the way, that there has been no occasion 
to regret, as he might have failed to accomplish much 
of his most valuable labor had his home been 
pleasant. Lady Hatton —a name which she persisted 
is retaining after her marriage —was in the habit of 
giving masques and balls, to which, by her express 
commands, neither Sir Edward nor any of his ser- 
vants were admitted. 

Bacon found consolation for the loss of the fair 
widow, in the rich and handsome Alice Barnham, 
whom he married soon after; but the marriage was 
hardly more fortunate than that of Lord Coke, as they 
lived unhappily and finally separated “for great and 
just causes,” as he expressed it, a little time before 
his death. 








Sir Thomas More seems to have chosen his wife 
from considerations of compassion, for while loving 
her younger sister, “yet when he thought within 
himself that it would be a grief and some blemish to 
the eldest to have the younger sister preferred before 
her, he out of a kind of compassion, settled his fancy 
upon the eldest, and soon after married her with all 
his friends’ good liking.” The union was a happy 
one, though of brief duration, the wife dying. More 
soon after married again, taking this time a widow 
named Alice Middleton, neither young nor comely 
nor well-informed, or as More used himself to say, 
“nec bella nec puella.” Sir Thomas was not so fortu- 
nate this time, as the dame was possessed of a rather 
sharp tongue, was without the education or taste re- 
quisite to make her a companion to her scholarly hus- 
band, and too old to make so apt and docile a pupil 
as was the first wife. But one cannot help believing 
that she did her best, on the assurance of Erasmus 
that she was prevailed upon “to take lessons on the 
lute, the cithara, the viol, the monochord and the 
flute, which she daily practised.” 

Philip Yorke, who afterward became for many 
years the holder of the seals, and the father of a Lord 
Chancellor, married when a young and rising lawyer, 
a beautiful and wealthy young widow named Lygon, 
whom he first met at the house of Sir Joseph Jekyll, 
Master of the Rolls. The widow’s father disdained 
the overtures of the humble lawyer, until Sir Joseph 
interposed in his behalf. Having won and married 
the lady, Mr. Philip Yorke took her home to “a very 
small house,” near Lincoln’s Inn, the ground floor of 
which he used for his office. 

Hyde, Lord Clarendon was one of the few great 
lawyers who married for love. His wife was the 
daughter of a Wiltshire gentleman of good family but 
small fortune. She died only six months after the 
marriage, and Hyde was so inconsolable for some 
time, that he was prevented from throwing up his pro- 
fession only by the urgency of his friends. Some 
years after, he married again, his wife being the 
daughter of Sir Thomas Aylesbury, Master of the 
Mint, and a most amiable and lovely woman. She 
was the cheerful companion of his exile and sharer of 
his privations — privations so great, that he wrote to a 
friend: “All our money is gone, and let me never 
prosper if I know or can imagine how we can get 
bread a month longer. I have not, for my life, been 
able to supply the miserable distress of my poor wife.” 

Francis North, afterward Lord-keeper Guilford, went 
about marrying in a business-like way. He was a 
reader at Lincoln’s Inn, but much desired to wed, 
because he had “grown tired of dining in the hall, 
and eating a cotelet and salad at Chateline’s in the 
evening with a friend.” Besides, he wished to mend 
his fortune in the most summary way. He first tried 
a rich, coquettish young widow, but she jilted him. 
Then he found out an alderman who was reputed to 
be rich, and had three marriageable daughters with 
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a fortune of £6,000 each. He made his approaches, 
was favorably received, and proceeded to broach the 
money question to the alderman. The sum named as 
the young lady’s portion was £5,000; but as North 
had set his heart on the £6,000, he was disappointed, 
and at once took his leave. The alderman, running 
after him (at least so relates Lord Campbell), offered 
him to boot £500 on the birth of the first child. But 
North would not take a penny under the sum he had 
fixed upon, and the match fell through. At last he 
found a lady with £14,000, one of the daughters of 
the Earl of Devon, whom he courted in a business 
style, and ultimately married. 

Judge Jeffries, when a dissolute youth, courted 
an heiress, and in spite of her father’s interdict, 
the young lady encouraged Jeffries and corres- 
ponded with him. An elopement was planned 
which for some reason failed. Jeffries was wait- 
ing in the temple for the letter which should inform 
him that all was ready for the escapade, when 


word was brought to him by a young lady —the 


child of a poor clergyman — who had been the con- 
fidential friend and paid companion of his intended 
wife—that the elopement was impossible and the 
marriage forbidden. The case was a hard one for the 
messenger, for the father, enraged at her connivance 
in the plot, turned her from his doors, and she had 
come to London, penniless and troubled to report the 
disaster and to seek employment. Jeffries was 
touched with compassion at her pitiful plight, and 
married her off-hand. Perhaps his marrying her un- 
der such circumstances, was the one generous act of 
that infamous man’s life. She made him an excellent 
wife while she lived, but before she died Jeffries was 
already courting another wife, and married her three 
months after; and in about three months after that, 
his new wife presented him with certain marital 
fruits rather prematurely. This woman caused much 
scandal during her life, and seems to have been as 
great a disgrace to the domestic conditions of life as 
her husband was to the bench he occupied. 

Neither Lord Somers nor Lord Thurlow were 
married — both having been disappointed in attach- 
ments in their younger years. The latter proposed 
to a young Lincolnshire lady, a Miss Gouch, but she 
protested “she would not have him —she was posi- 
tively afraid of him;” so he foreswore matrimony 
thence forward. We do not remember any other of 
the lord chancellors who have led a single life. 

The story of the elopement and marriage of Jack 
Scott — afterward Lord Eldon—and pretty Bessie 
Surtees, is too well known to bear repetition. Lord 
Stowell, Eldon’s brother, married a widow of title, 
whom he first met while presiding at the trial of her 
son for forgery. The paternal manner in which the 
judge addressed the young man on sentencing him 
touched the mother’s heart, and she wrote the judge 
a note in which she expressed the wish that her son 
might always have such sage counsels to guide him. 





Stowell thereupon married her, but had abundant oc- 
casion to regret it afterward. 

Chancellor Harcourt while still an under-graduate of 
the university, fell in love with and married the 
daughter of his father’s chaplain, secretary and confi- 
dential servant. The father was, of course, greatly 
enraged, and the future keeper of the king’s con- 
science, when he came to the bar, was spurred to 
industry, like Erskine, by the pressing needs of wife 
and children. Like Eldon’s, the marriage was a 
happy one. 

Sergeant Hill, on the morning appointed for his 
marriage with a wealthy heiress, forgot, amid his busi- 
ness cares, his most important engagement, until his 
friends came and carried him off to the church, where 
his bride had been awaiting him above an hour. The 
ceremony over, he hastened back to his chambers to 
resume the suspended consultation. 

We do not doubt that an interesting chapter might 
be written about the wives of some of the great 
lawyers of this country, but as we have not the 
material at hand, we shall not at present undertake it. 


p> 
ror 


THE MACHINERY OF LAW-MAKING. 


One of the most serious evils in connection with 
our American legislation, is the lack of any thing like 
system or science in the drafting of bills, especially 
on important subjects. To say nothing of the numer- 
ous instances of verbal inaccuracy, and of obscure 
construction — the statute books each year illustrate 
too frequently the fact that laws are enacted in total 
disregard or ignorance of existing laws upon the same 
subject. Nearly every member of a popular legisla- 
tive body in this country, especially every new mem- 
ber, has some special purpose to accomplish, some 
object, either public or private, to attain by legislatien 
—and he usually draws and presents his own bill, 
with a view to that one thing without regard to, or 
an examination of, the common or statute law upon 
the matter. 

Judge Edmonds has pointed out, in his Statutes at 
Large, some curious blunders that have arisen from 
this method of drafting bills —such for instance as 
amending an act after it had been for years repealed; 
but aside from such patent errors, such a method is 
constantly producing confusion and obscurity in the 
statute books, and giving rise to expensive and vexa- 
tious litigation. The legislator is presumed to have 
a clear idea of the scope and limit of a measure pro- 
posed by him, but it by no means follows that he is 
the person best fitted to reduce that idea into the form 
ofan act. To suggest a new law very properly falls 
within his province, but to draft it properly, to give 
it accurate construction and expression, should be the 
task of those who have studied the science of drafting. 

The ordinary checks upon legislation, by special 
committees or committees of the whole, are entirely 
ineffectual to work much improvement in the general 
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structure or language of bills. They usually retain 
all the characteristics of their origin, and if they have 
been illy framed and unskillfully composed, having 
little regard to past or current legislation, they are 
likely to retain these defects in their ultimate shape. 

Another serious objection to our present style of 
legislation, is its piece-meal character — or the habit 
of amending or extending previous acts by reference 
only, and of repealing generally all inconsistent acts 
without specifying them. The first of these objections 
can be overcome by consolidation only, which, while 
it will add somewhat to the size of the annual statute 
book, will afford abundant compensation by the con- 
venience of reference afforded. On the other objection, 
Lord Chancellor Campbell, when bringing forward his 
“Statute Law Revision Bill,” thus expressed himself: 
“No lawyer, however laborious had been his studies, 
could take upon himself to state what statutes were 
now in force and what had been repealed, particularly 
after the vicious mode of passing acts of parliament, 
by which statutes were repealed, not expressly, but 
by simply enacting that all statutes inconsistent with 
that particular act should be repealed. The difficulty 
of course was to decide what statutes were inconsist- 
ent with it.” The Lard Chancellor regarded the mat- 
ter as so important that he caused several hundred 
statutes to be expressly repealed which had been 
before only virtually or impliedly repealed. 

This matter of drafting bills is one to which, un- 
fortunately, our law-makers give no attention. The 
language used is frequently ambiguous, involved, tau- 
tological. It is sometimes extremely technical, and at 
others loosely popular. Nor is there as a rule any 
regard paid to the natural order or sequence of parts 
of the statute, so that one can never feel confident 
of the interpretation of any section of an act, however 
long, without reading the whole act. 

There are two easy methods of remedying, to a great 
extent, most of these shortcomings in drafting our 
laws, either to have all bills, at the proper stage, sub- 
mitted to the Attorney-General, and his assistants, or 
to a committee or legal council of three persons to 
be appointed for the purpose. If we had a Depart- 
ment of Justice, the matter could be safely left with 
it; but at present the council or committee will 
probably be found most efficient. With three com- 
petent men to revise and reconstruct the bills pre- 
sented to our legislative bodies— after a thorough 
examination of the prior laws relating to the same 
matters, and with a view to logical arrangement and 
accurate expression — our courts would be relieved 
of much labor, and the people of much costly legis- 


lation. 

It is reported that Ex-President Andrew Johnson 
will shortly visit Washington for the purpose of exam- 
ining certain documents connected with the trial of 
the assassins of President Lincoln, whereby he expects 
to show that the statements of Judge-Advocate-Gen- 
eral Holt, recently published, are erroneous. 





CURRENT TOPICS. 


The results of the Pennsylvania constitutional con- 
vention are not agreeable to some of the politicians 
of that State. Particular objection is made to the 
oath to be required of office holders and the power 
to be given the supreme court of the State to declare 
null and void any act whose passage or approval has 
been procured by bribery, fraud, or other corrupt 
means. It is contended that the latter provision will 
make the supreme court the actual ruling power, and 
that the people, who select honest and competent 
judges, may be trusted to select honest and compe- 
tent governors and legislators. 


The legal profession have thus far manifested but 
little interest in the approaching election, at which is 
to be passed upon the question whether the judges 
shall be elected by the people, or appointed by the 
governor, subject to confirmation by the Senate. Not 
even has the Bar Association of New York— the 
principal legal organization in the State—taken any 
action or expressed any opinion on the subject, so far 
as we have been able to learn. It is surely a matter of 
primary importance to the profession, and this apathy 
on their part seems like an abdication of their legiti- 
mate position. In 1869, the influence of the bar se- 
cured the adoption of the judiciary article of the Con- 
stitution. The question to be passed upon now is of 
at least equal importance to the profession, and one 
which deeply affects their own interests and dignity, 
and the same influence, properly exerted, would be 
equally potent in determining the result. Upon the 
merits of the question to be passed upon there is, of 
course, great difference of opinion even among law- 
yers, but that fact is no sufficient reason why the 
profession should remain passive. It is a duty which 
every lawyer owes to his profession and to society, 
to interest himself in, and exert his influence on all 
matters connected with the advancement of jurispru- 
dence and the reform of the administration of justice. 


Speaking of recent judicial scandals in this coun- 
try, the London Law Journal says: “The plan of elect- 
ing judges by popular vote has completely broken 
down. The men elected are too often the friends 
and the tools of the wire-pullers of this or that 
party; and wire-pullers are men who, as a rule, get 
money by any means that does not involve criminal 
dishonesty. And if the judges were really chosen 
by the people, we should have no guaranty that the 
best men would be selected; for where there is a 
competition for a paid office, bribery is certain; and, 
as the cost is not covered by the emoluments of the 
office, judicial corruption is probable. The remedy is 
easy. The judges should be nominated, and not 
elected. The governor of the State, or the chief 
officer of the State assembly, would very well dis- 
pense the judicial patronage. The Americans are not 
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about to venture on an untried experiment. They 
not only see that the system of election will not do, 
but they also see how admirably the system of nomi- 
nation succeeds in England and in the United States 
supreme court.” 


We last week spoke of the decision of Judge 
Drummond, that a failure for fourteen days to pay a 
single piece of commercial paper, was an absolute 
act of bankruptcy. Since then we have noticed a re- 
cent decision by Judge Blatchford, in which it is quite 
strongly intimated that the suspension of payment 
intended by the bankruptcy act was a general suspen- 
sion. In the case before him, the alleged bankrupt 
had refused for fourteen days to pay a note held by 
the petitioner, on the ground that he had a good de- 
fense to it. An action was brought in the State 
court, and was pending at the time the petition 
was made. Judge Blatchford held, that the debtor 
had not suspended payment and could not therefore 
be put in bankruptcy. 


It is a matter worthy of consideration whether the 
people of this State are not uselessly spending money 
for the annual publication of the laws in the news- 
papers. The statute provides for such publication in 
two papers in each county. The cost to each county 
will average at least $2,000, making an aggregate for 
the State of $120,000. It is unquestionably de- 
sirable to have the laws speedily and thoroughly pub- 
lished, but that is not accomplished, in fact, by the 
present method. The theory on which that method 
was based is, that the newspapers would be able to 
publish the acts of the legislature as rapidly as passed, 
and thereby furnish to the people information of the 
laws before they were accessible in any other form. 
But the newspapers do nothing of the kind. They 
consult entirely their own convenience, and with but 
few exceptions, hardly finish the printing of the laws 
of one session before the commencement of the next. 
Indeed, we noticed, in January last, and while the 
legislature was in session, that some of the papers 
were still printing the statutes of the previous year. 
The general statutes of the last session were all pub- 
lished in the Law Journat, in regular order, and in 
a manner convenient for preservation and reference, 
as early as July, and directly after the last act had 
been signed by the governor, and this without any 
compensation from State or county. The annual vol- 
ume of Session Laws was issued in August, so that 
the laws are easily accessible to every man, woman 
and child in the State. But these county papers 
will go on printing the iaws for three or four months 
yet, and will reap for their labors a reward sufficient, 
six times over, to give to every town, county and 
State officer a bound copy of the Session Laws, and 
to place a copy in every school district library in the 
State. 





NOTE OF CASE. 


In Zifany v. Darby, bankrupt, decided by the Uni- 
ted States Supreme Court at the last term, a some- 
what more liberal view was taken of the bankrupt 
act than that expressed by Judge Drummond. The 
action was brought to avoid the sale of real estate, 
made for a sufficient consideration by the bankrupt, 
within six months of the decree of bankruptcy. The 
plaintiff claimed that the sale was void under section 
35 of the bankrupt act. The court said: 


“There would seem to be no difficulty in ascertain- 
ing the meaning of congress on the subject embraced 
in this section, in its application to this case. Clearly 
all sales are not forbidden. It would be absurd to sup- 
pose that congress intended to set the seal of condem- 
nation on every transaction of the bankrupt which 
occurred within six months of bankruptcy, without 
regard to its character. A policy leading to such a re- 
sult would be an excellent contrivance for paralyzing 
business, and cannot be imputed to congress without 
an express declaration to that effect. The interdiction 
applies to sales for a fraudulent object, not to those 
with an honest purpose. The law does not recognize 
that every sale of property by an embarrassed person 
is necessarily in fraud of the bankrupt act. If it were 
so, no one would know with whom he could safely 
deal, and besides, a person in this condition would 
have no encouragement to make proper efforts to ex- 
tricate himself from difficulty. 

“Tt is for the interest of the community that every 
one should continue his business, and avoid, if possi- 
ble, going into bankruptcy, and yet how could this 
result be obtained if the privilege were denied a person 
who was unable to command ready money to meet his 
debts as they fell due, of making a fair disposition of 
his property in order to accomplish this object. 

* It is true he may fail, notwithstanding all his efforts, 
in keeping out of bankruptcy, and in that case any 
sale he has made within six months of that event is 
subject to examination. If it shall turn out on that 
examination that it was made in good faith, for the 
honest purpose of discharging his indebtedness, and 
in the confident expectation that by so doing he could 
continue his business, it will be upheld. On the con- 
trary, if he made it to evade the provisions of the 
bankrupt act, and to withdraw his property from its 
control, and his vendee either knew, or had reasonable 
cause to believe, that his intention was of this charac- 
ter, it will be avoided. Two things must concur to 
bring the sale within the prohibition of the law: the 
fraudulent design of the bankrupt and the knowledge 
of it on the part of the vendee, or reasonable cause to 
believe that it existed.” 


—_++—_—_ 


It is thought that Hon. Joseph F. Wiggin, judge of 
the probate court of Rockingham county, New Hamp- 
shire, will be appointed to a seat on the bench of the 
supreme court of that State. 


Willard Phillips, LL. D., a widely known member 
of the Massachusetts bar, and formerly one of the edit- 
ors of the North American Review, died in Cambridge, 
Mass., a day or two since. He has written valuable 
works on insurance, patents, and also on various topics 
connected with commercial law. 
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LIABILITY OF TELEGRAPH COMPANY. 


SUPREME COURT OF ILLINOIS. 


TyLeR v. THE WESTERN UNION TELEGRAPH Co. 


Plaintiff delivered to defendant, at Chicago, to be forwarded 
to New York, a message, written upon one of the blanks 
of the company, in which it was provided that the com- 
pany would not be responsible for any error in the trans- 
mission or delivery of an unrepeated message beyond 
the amount paid for sending. The message, as written, 
directed plaintiff’s agent to “sell one hundred (100) 
Western Union,” as delivered to —- agent in New 
York, it directed him to “sell one thousand (1,000) 
Western Union;” Plaintiff’s agent sold acenpee one 
thousand ‘Western Union,” at a loss to the plaintiff, by 
reason of the mistake, of over $700. In an action of as- 
sumpsit to recover the amount so lost, held, that the 
company was liable. 


Opinion by Breese, J. 


This was an action of assumpsit to recover damages 
of the Western Union Telegraph Company, for alleged 
carelessness in transmitting a dispatch for appellants 
from Chicago to the city of New York. The delivery 
of the message at the company’s office, in Chicago, to 
the operator there, by one of the plaintiffs, is alleged, 
and proper averments of negligence and carelessness, 
on the part of the company, are found in the declara- 
tion, and proper averments of damage. 

The defendant pleaded non-assumpsit, with notice 
of special matter. 

It appears the message was written on one of the 
blanks prepared by the company, which contained the 
following stipulations: 


In order to guard against and correct, as much as 
possible, some of the errors arising from atmospheric 
and other causes appertaining to telegraphy, every im- 
portant message should be repeated by being sent back 
from the station at which it is to be received, to the 
station from which it is originally sent. Half the usual 
price will be charged for repeating the message, and 
the companies will not hold themselves responsible for 
errors or delays in the transmission or delivery, nor for 
the non-delivery of repeated messages beyond two hun- 
dred times the sum paid for sending the message, un- 
less a special agreement for insurance be made in 
writing, and the amount of risk specified on this agree- 
ment, and paid at the time of sending the message. 
Nor will these companies be responsible for any error 
or delay in the transmission or delivery, or for the non- 
delivery of any unrepeated message, beyond the amount 
paid for sending the same, unless, in like manner, spe- 
cially insured and amount of risks stated hereon, and 
paid for at the time. 

‘No liability is assumed for errors in cypher, or ob- 
scure messages, nor for any error or neglect by any 
other company over whose lines this message may be 
sent to reach its destination, and these companies are 
hereby made the agents of the sender of this message 
to forward it over the lines extending beyond those of 
these companies. No agent or employee is allowed to 
vary these terms, or make any other verbal agreement, 
nor any promise as to the time of performance, and no 
one but a superintendent is authorized to make a spe- 
cial agreement for insurance. These terms apply 
through the whole course of this message on all lines 
by which it may be transmitted.” 


The message, when written, and as delivered to the 
operator at Chicago, read as follows: ‘‘ Dated Chicago, 
October 29, 1866. To J. H. Wrenn or A. T. Brown. 
Sell one hundred (100) Western Union. Answer price. 
T., U. & Co.”” As delivered to Wrenn, in New York, 
the message read as follows: ‘‘ Dated Chicago, Illinois, 
to J. H. Wrenn, care Gillman, Son & Co. ‘Sell one 
thousand (1,000) Western Union. Answer price. T., 
U. & Co.” 

It is averred in the declaration that Wrenn under- 








stood the words ‘‘one hundred Western Union,” to 
mean one hundred shares in the Western Union Tele- 
graph Company, which number of shares, it appears, 
the banking-house of plaintiffs was then carrying for a 
customer. 

On receipt of the message, Wrenn sold one thousand 
shares of this stock, and to do so was obliged to go into 
the market and purchase nine hundred shares, to re- 
place which he had to buy on a rising market the same 
number of shares, so that the difference in the selling 
and buying price amounted to seven hundred and 
twenty-nine dollars and seventy-seven cents, which 
amount was wholly lost to the plaintiffs. 

The court, on its own motion, having refused instruc- 
tions asked by plaintiffs, charged the jury as follows: 


“The dispatch in question in this case being sent 
upon one of the printed blanks of defendants, the 
printed heading of that blank constitutes a contract 
between the parties, by the terms of which both parties 
are bound, and as one of these terms is, that the de- 
fendants are not liable for any error in the transmis- 
sion of an unrepeated message beyond the amount paid 
for sending the same, the plaintiff can only recover that 
amount, with interest on the same from the time it 
was paid to this timein this suit. Transmission means 
all that happens between the receipt of the dispatch 
here from the plaintiffs and its delivery to them in 
New York.”’ 


It was admitted the message in question was not re- 
peated. The jury found for the plaintiffs, assessing 
their damages at two dollars and sixty cents, being the 
cost of the message, with interest. A motion fora new 
trial was overruled, and judgment rendered on the ver- 
dict, to reverse which the plaintiffs appeal, and make 
several points, one of which is, the refusal of the in- 
structions asked by them on the trial of the cause. 

Those instructions are as follows: 


“Tf the jury believe, from the evidence, that the dis- 
patch sent by Tyler, Ullman & Co. to John H. Wrenn, 
on the 29th day of October, 1866, was erroneously and 
negligently read by the operator in Chicago, and that 
said dispatch was transmitted to said Wrenn in the 
words as received by him, on account, and as the result 
of such erroneous and negligent reading by the opera- 
tor in Chicago, then the verdict must be for the plain- 
tiffs, if they suffered pecuniary loss by such error and 
negligence. 

“Tf they believe, from the evidence, that the dispatch 
sent by Tyler, Ullman & Co. to John H. Wrenn, on the 
29th day of October, 1866, was correctly transmitted 
from Chicago to New York, and was correctly received 
in New York, at the office of the said defendants, yet 
if they believe, from the evidence, that said dispatch, 
althcugh correctly received by defendants, was erro- 
neously and negligently transcribed by their agents in 
New York, and was delivered by said agents to said 
Wrenn, so erroneously and negligently transcribed, and 
that such error caused any pecuniary loss and damage 
to the plaintiffs, then the verdict must be for the 
plaintiffs. 

“Tf they believe, from the evidence, that a mistake 
was made in transmitting the message, through the 
gross negligence of defendants or their servants, and 
that plaintiffs suffered damage by reason of such mis- 
take in transmitting said message, the defendants are 
responsible for such damage, although the jury may 
believe, from the evidence, that plaintiffs used one of 
the forms of defendants having the terms printed at 
the top, as shown by the form copied in the notice 
accompanying defendants’ plea, and that said plaintiffs 
assented and agreed to such terms and did not require 
said message to be repeated, or its correct transmission 
insured. 

‘That plaintiffs were not bound by the terms printed 
at the top of the forms commonly used by defendants, 
as set out in the form copied in defendants’ notice 
accompanying their plea, if they delivered their message 
to defendants for transmission by telegraph, and de- 
fendants accepted it for that purpose without plaintiffs’ 
consent or agreement to be bound by such terms.”’ 
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These instructions, in connection with that given by 
the court, open up the merits of this controversy, and 
we have given to the question raised by them full con- 
sideration. It is a case of the first impression in this 
court, requiring us to examine all the authorities cited, 
and such others as are within our reach, and we find 
them not entirely harmonious. 

It is contended by appellants that telegraph compa- 
nies are common carriers, and under the same common- 
law liabilities. 

In the earlier cases reported, they were so held. 
McAndrew v. The Eclectic Telegraph Co., 33 Eng. L. & 
Eq., decided in 1855. It was also held they could re- 
strict their liability by contract, and that the paper 
containing the message, signed by the plaintiff, which 
was identical with the one in this case, was such con- 
tract. They were also held to be common carriers in 
Parks vy. Alia Cal. Telegraph Co., 13 Cal. 422, decided 
in 1859. The counsel for the company argued against 
this proposition, and contended that the rules of the 
common law governing common carriers did not apply 
to telegraph companies. He insisted they could not be 
regarded as insurers, for the reason that a message is 
without value. 

The court said there was no difference in the general 
nature of the legal obligation of the contract between 
carrying a message along a wire and carrying goods or 
a package along a route. The physical agency may be 
different, but the essential nature of the contract is 
the same. The breach of contract in one case or the 
other is, or may be, attended with the same conse- 
quences, and the obligation to perfurm the stipulated 
duty is the same in bothcases. The importance of the 
discharge of it in both respects is the same. In both 
cases the contract is binding, and the responsibility of 
the parties for the breach of duty is governed by the 
same general rules. 

Strong reasons might be urged in favor of holding 
these companies to the severe liability of common car- 
riers, but the current of authority, at this time, is not, 
as admitted by appellants, in that direction. While 
their liability is held to be analogous to that of com- 
mon carriers, who are insurers of the safe delivery of 
the articles intrusted to them, it is considered, in view 
of the means employed by telegraph companies to 
transmit messages, and their liability to sudden acci- 
dents which cannot be foreseen and provided against, 
to hold them as insurers of the safe delivery of every 
message intrusted to them, would be too rigid a rule. 
Cases so holding, hold, nevertheless, that they are lia- 
ble for a failure to exercise the highest degree of dili- 
gence and skill in the performance of their duty. 
The case of Rittenhouse v. The Independent Line of 
Telegraph, 44 N. Y. 263, is one of this description. There 
it was held, the failure to transmit a message in the form 
in which it was received by the operator, was prima facie 
negligence, for which the company is liable, and the onus 
is on the company to show the mistake occurred by no 
fault of theirown. This case came up from the court of 
common pleas, and is reported in 1 Daly, 474, and was an 
unrepeated message. To the same effect is New York 
and Washington Printing Telegraph Company v. Dry- 
burg, 35 Penn. 298. This action was in tort, and brought 
by the receiver of the message. The court say: The 
wrong of which the plaintiff complained consisted in 
sending him a message different from that which they 
had contracted with Le Roy to send. That it was a 
wrong is as certain as that it was their duty to trahs- 

mit the message for which they were paid. Though 





telegraph companies are not, like carriers, insurers for 
the safe delivery of what is intrusted to them, their 
obligations, as far as they reach, spring from the same 
sources, the public nature of their employment, and 
the contract under which the particular duty is as- 
sumed. One of the plainest of their obligations is to 
transmit the very message received. They further 
say the company claimed that their operator was a 
skillful and careful one. Then his negligence, in this 
instance, was the more apparent and inexcusable. In 
Elwood et al. v. The Western Union Telegraph Company, 
45 N. Y. 549, the court said the agent was placed in the 
office and in the control of the instruments to use 
them in transmitting messages for a compensation. If 
the agent performed the duty in a negligent manner, 
whereby the plaintiff was injured, the principal is 
clearly liable. Transactions of the most important 
character are daily carried on by means of telegraphic 
communication, and the confidence which the public 
is invited to, and does, repose in the care with which 
the proprietors of these lines conduct the business, is 
a source of large remuneration to such proprietors. 
They have a corresponding degree of responsibility, 
and must be held to the exercise of such care and cau- 
tion as it is in their power to employ, in order to avoid 
being made the instrument of deception and fraud. 
Another class of cases holds these companies are 
bound to the exercise of reasonable diligence and skill. 
Washington and New Orleans Telegraph Co. v. Hobson 
& Son, 15 Grattan, 122. In this case the declaration did 
not allege negligence on the part of the company, and 
one instruction, that the defendants were not respon- 
sible as common carriers, but only as general agents, 
for such gross negligence as in law amounts to fraud, 
was not authorized by the pleadings, and was properly 
refused. In Ellis v. The American Telegraph Co., 13 
Allen, 226, the court said it would be manifestly un- 
reasonable and unjust to annex to a business of such a 
nature the liability of a common carrier, or to require 
that those engaged in it should assume the risk of loss 
and damage arising from causes the operation of which 
they could neither prevent norcontrol. But, although 
they ought not to be held to such a standard of dili- 
gence, they are not exempt from all responsibility for 
a want of fidelity and care in the exercise of the em- 
ployment which they undertake to carry on. There 
can be no doubt that, in the ordinary employments and 
occupations of life, men are bound to the use of due 
and reasonable care, and are liable for the consequences 
of carelessness or negligence in the conduct of their 
own business to those sustaining loss or damage there- 
by. We can see no reason why this rule is not appli- 
cable to the business of transmitting messages by tele- 
graph. The court then comments on the efficacy of the 
regulation of the company requiring a message to be 
repeated, and hold it is a reasonable regulation. In 
Western Union Telegraph Co. v. Carew, 15 Mich. 525, 
the court say: This is not a case which calls upon us 
for laying down the rule which must be held to govern 
as to the degree of skill, care and diligence to be re- 
quired in the transmission of messages: But, doubt- 
less the use of good apparatus and instruments would 
be required, and reasonable skill, and a high — perhaps 
the very highest — degree of care and diligence in their 
operation ; and when an error has occurred in the trans- 
mission of a message, it may be found that they ought 
to be held prima facie guilty of negligence, the onus of 
proof resting upon them to show diligence, the means 
for doing this being peculiarly within their knowledge 
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and power. Other cases on this point might be cited: 
Birney v. New York and Washington Telegraph Com- 
pany, 18 Md. 341; Breese et al. v. United States Telegraph 
Company, 45 Barb. 275. All these cases hold, as do the 
following, that these companies may limit or modify 
their common-law liability by stipulations, such as 
given in evidence in this case. Wann v. Western Union 
Telegraph Company, 37 Mo. 472; Camp v. Western Union 
Telegraph Company, 1 Metc. (Ky.) 164. This last case 
holds, when a message is not repeated it will be re- 
garded as sent at the risk of the sender, and the com- 
pany will not be liable for damages resulting from a 
mistake not occasioned by negligence or the want of 
skill of the agents of the company. 

An examination of the decided cases shows that the 
law applicable to telegraph companies is in an unset- 
tled condition. It must, however, be conceded, that 
there is great harmony in the decisions that these com- 
panies can protect themselves from loss by contract, 
and that such a regulation as the one under which 
appellees defended is a reasonable regulation, and 
amounts to a contract. 

We are not entirely satisfied with the conclusion 
announced in some of these decisions. Whether the 
paper furnished by the company, on which a message 
is written and signed by the sender, is a contract or 
not, depends on circumstances. In an analogous case 
in this court, Adams Express Company v. Haynes, 42 
Il. 19, and IU. R. R. Co. v. Frankenberg et al., 54 id. 88, 
it was held, the simple delivery of a receipt to the 
shipper is not conclusive upon the latter. Whether he 
had knowledge of its terms, and assented to its re- 
strictions, is for the jury to determine as a question of 
fact, upon evidence, aliunde, and all the circumstances 
attending the giving the receipt are admissible in evi- 
dence to enable the jury to decide that fact. The re- 
ceipt given by the company in this case was declared 
on its face to be a contract, and was as full for such 
purpose in the terms employed as is the form in 
the case now before us. It was a question for the jury 
in that case, but in this case the court undertook to 
determine the question and decide the fact. We think 
this was error. We do not see why the same rule 
should not apply to telegraph companies as is applied 
to express companies and railroad companies. In re- 
gard to the latter, it is always held, whether or not 
such a regulation was brought to the notice of the 
shipper so as to fix knowledge upon him, to be a fact 
for the jury. Brown v. Eastern R. R. Co., 11 Cush. 97. 
Slight evidence of acceptance or assent to such regu- 
lation would, no doubt, suffice, but it is for the jury to 
determine. 

In the various, and somewhat conflicting, decisions 
of the courts on the question presented, we are in- 
clined to hold, admitting the paper signed by the plain- 
tiffs was a contract, it did not, and could not, exoner- 
ate the company from the use of ordinary care and 
diligence, both as to their instruments and the care 
and skill of their operators. The plaintiffs having 
proved the inaccuracy of the message, the defendants, 
to exonerate themselves, should have shown how the 
mistake occurred. This proof was not in the power of 
the plaintiffs, and was in the power of the defendants. 
In the absence of such proof the jury would be author- 
ized to presume a want of ordinary care on the part of 
defendants. If the error was caused by atmospheric 
disturbances, or a momentary displacement of the 
wires, the defendants knew it, and ought to show it. 
In the absence of any proof on their part, the jury 





should be told the presumption was, a want of ordinary 
care on the part of the company. The court, however, 
refused to instruct the jury that the company was lia- 
ble for gross negligence. It is the settled doctrine of 
this court that a railroad company cannot purchase 
exemption from gross negligence, or protect itself 
against such; that it would be against public policy so 
to contract. We see no reason why the rule should not 
be the same in regard to telegraph companies, for they 
are, like railroads, public institutions, having duties to 
perform to the public. On general principles, we must 
hold the company, notwithstanding the special con- 
ditions relied upon, is responsible for mistakes happen- 
ing by its own fault, such as defective instruments, or 
carelessness, or unskillfulness of their operators, but 
not for mistakes occasioned by uncontrollable causes. 
Sweatland v. Ill. and Miss. Telegraph Co., 27 Iowa, 433. 
This company sought the patronage of the public in 
the exercise of their employment, and assured that 
public they would use at least ordinary care and dili- 
gence in their business, both as to their instruments 
and as to the skill of their operators. It cannot be 
claimed the contract in question was designed to relieve 
them from that, nor should it. They assure the public 
they have the most approved instruments and employ 
skillful operators, and they further assure the public 
that due care and diligence shall be exercised in con- 
ducting their business. If the conditions relied upon 
were designed to shield the company from consequen- 
ces flowing from a want of skill of operators, or insuf- 
ficiency of instruments, which would be gross negli- 
gence, such a condition would be contrary to public 
policy, and void. The pretext for imposing the condi- 
tions in question is, ‘‘to guard against, and correct as 
much as possible, some of the errors arising from 
atmospheric and other causes appertaining to tele- 
graphy,’’ etc. In these “‘ other causes,”’ it cannot be 
allowed to embrace defective instruments or unskillful 
operators, for the company are bound by their obliga- 
tions to the public to provide the best, certainly to 
provide operators of sufficient skill and intelligence, 
and instruments of the most approved coustruction. 
‘‘Other causes’? must mean only such causes as apper- 
tain, specially, to the business of telegraphy. Defective 
apparatus, and unskillful operators, appertain to busi- 
ness and public employments, other than telegraphy. 

A railroad company cannot be excused on failing to 
employ competent engines, and servants to manage and 
conduct them and the trains to which they are attached. 
If a loss happens by reason of insufficient engines, or 
by the incompetency of theiremployees,they are liable. 
We cannot hold that the printed conditions in evidence 
in this case protect this company from losses and dam- 
age occasioned by causes wholly within their own con- 
trol. They must be confined to mistakes due to the 
infirmities of telegraphy, and which are unavoidable. 

A point is made by appellees, that the negligence of 
appellants materially contributed to the loss incurred. 
This is a question of fact for the jury, and if it is 
established, they cannot recover. 

But we fail to discover any evidence of contributory 
negligence on the part of the plaintiffs. And as to the 
receiver of the message, it was not his duty to tele- 
graph back to ascertain the correctness of the message. 
The company was bound to send the message correctly 
in the first instance. 

It is urged by appellees’ counsel, in his comments on 
the instructions asked by plaintiffs below, that the first 
two were properly refused by the court, for the reason 
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there was no evidence on which to base them. There 
may have been no direct testimony on this point, but 
a jury is permitted to infer a fact from circumstances 
proved to them. It was in proof by John H.Wrenn, 
and not attempted to be contradicted or questioned, 
that so soon as he received a telegram from Chicago, 
which he did on the 30th of October, stating that an 
error had been committed, and ordering him to cover 
the extra nine hundred shares, he went immediately to 
the office of the company in New York and asked them 
to correct it. They told him the error had not occurred 
at their office, but in Chicago. We think the attention 
of the jury was properly called by these instructions to 
this testimony, as it was not contradicted. It was in 
the power of the defendants to show the mistake did 
not occur at the Chicago office, by producing the origi- 
nal, which was in their possession. This they failed to 
do. If the fact was, the error occurred in the Chicago 
office, then the plaintiff’s right to recover is unques- 
tionable, for there is no excuse for failing to start a 
message correctly. That fact would show a defective 
instrument or an unskillful operator, and for these the 
company would not be excnerated. 

Another point is made by appellees, not undeserving 
notice, and that is, the want of knowledge on the part 
of the company, of the importance or value of the 
message. It isa sufficient answer to this to say that, be 
a message of great or trifling importance, the company 
is bound to transmit it literally, at least, according to 
some of the authorities, to use the highest degree of 
skill and care in their efforts so to do. But the dis- 
patch disclosed the nature of the business as fully as 
the case demanded. A similar case is reported in 55 
Penn. 262, United States Telegraph Co. v. Wenger. 
The dispatch was, ‘‘ Buy (50) fifty Northwestern, fifty 
(50) Prairie du Chien, limit forty-five (45).”” It was 
held, this dispatch disclosed the nature of the business 
to which it related, and that a loss might occur if it 
was delayed. In this case a great loss has occurred by 
incorrect transmission. 

As to the point that appellees should have had an op- 
portunity to replace the stock before Wrenn went into 
the market for that purpose, it is apparent from 
Wrenn’s testimony the company had such opportunity, 
for he testifies he went to them in New York and re- 
quested them to correct the error. On their refusal, 
on the pretext that the error occurred at the Chicago 
office, he then purchased. 

We have carefully read and considered all that has 
been written on the subject of the art of telegraphy, 
which our library can furnish, and we are not satisfied 
with the grounds on which a majority of the decisions 
of respectable courts are placed. 

In the first place, modern telegraphy is not now an 
infant art. It sprang into existence from the teeming 
brain of one now no more, who had the boldness to 
attempt to render subservient to the wants of man the 
most subtle element of nature, and by its mysterious 
potency convey ideas, wants and wishes to the farthest 
limits of civilization, and with the speed of its kindred 
element. In its infancy it scarcely ever failed to per- 
form its office. 

Thirty years have witnessed vast improvements in 
the art, a higher knowledge of the subtle agent called 
into use more finished instruments and almost perfect 
skill in those who operate them, so that, setting aside 
atmospheric causes, which have not yet been provided 
against, it may be asserted as an incontestible truth 
that, given a line of wire properly established, the 





most perfect instruments, and skilled operators, who 
exercise their skill with proper care, a message started 
at Chicago for New York is as sure to reach its destin. 
ation, exactly in the words and figures in which it was 
started, as the lightning is sure to strike the object 
which attracts it. Intelligent and skillful operators al] 
admit this. There is no reason, the atmosphere being 
right, and all else right, why a message, correctly 
started, should not be correctly transmitted along the 
line to the end of the line, no matter how many hun- 
dred miles asunder may be the point of its departure 
from the point of its reception. If this be so, then the 
efforts made by the courts to excuse those who under- 
take this business should not be imitated or encouraged 
by this court. Again, it is said by enlightened courts, 
whose opinions we have quoted, that these forms fur- 
nished by the several companies, and they are all alike, 
when used by the sender of a message, and signed by 
him, become a contract between him and the company, 
by the terms of which he must abide. The court told 
the jury in so many words, that this form signed by 
appellants was a contract between these parties, by 
which their liability must be gauged. We have, in this 
opinion, said some thing on this point — that it was for 
the jury to determine whether it was, or not, a contract 
knowingly executed by the party, with the intention 
to be bound by it. We now desire to say it is nota 
contract binding in law for these reasons: Our statute 
makes it the duty of telegraph companies to transmit 
all messages committed to them for purposes of trans- 
mission in the order in which they are received; they 
are bound by law to serve all who apply; they are pub- 
lic institutions, established by public law, and to whom 
is granted the right of eminent domain. Persons who 
unlawfully injure or molest, or destroy any of their 
lines, posts, piers, etc., om conviction are deemed 
guilty of a misdemeanor, and liable to a fine, or impris- 
onment in the penitentiary, or both. Failing to trans- 
mit a message, or suppressing a message, or making 
known its contents to any one other than the party to 
whom it is addressed, is deemed a misdemeanor, and 
punished by a fine not exceeding $1,000. By section 
four of the act such companies have the power to pur- 
chase, receive and hold such real estate as may be neces- 
sary, etc., and may appoint such directors, officers and 
agents, and employ such servants, and make such pru- 
dential rules, regulations and by-laws, as may be neces- 
sary in the transaction of the business, not inconsistent 
with the laws of this State or of the United States. 
Laws of 1849, p.188. This act imposes upon these com- 
panies duties to perform to the public, which they must 
perform, nolens volens. For their performance they 
are entitled to a reasonable compensation, the tariff of 
which they adjust themselves, under the power granted 
by the fourth section. When this tariff is paid by the 
sender of a message, the duty of the company begins. 
This payment is the consideration for the performance 
of its duty in each particular case. On the assump- 
tion, then, that it is the duty of the company to trans- 
mit correctly the message for which they have received 
compensation, where, in law, arises any obligation on 
the part of the sender to repeat the message? The fact 
is conceded that a telegraph company is the servant of 
the public, and bound to act whenever called upon, their 
charges being paid or tendered. They are in that respect 
like common carriers, the law imposing upon them a 
duty which they are bound to discharge. The extent of 
their liability is to transmit correctly the message as 
delivered. This is conceded. But it is decided by all 
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the courts that a common carrier can by contract re- 
strict this liability. The argument is, that the condi- 
tion for repeating is such a restriction, and, being in 
writing, and signed by the sender, is, to all intents and 
purposes, binding upon him as a contract. The ques- 
tion at once arises, where is the consideration for this 
contract? It does not move from the company; on the 


ing these two branches of the law sometimes vanishing 
entirely. The best reflection we have been able to 
bestow on this branch of the case prompts us to say 
the rule adopted in the United States Telegraph Com- 
pany v. Wenger, supra, in a similar case, is a reasonable 
rule. The message in that case ordered a purchase of 
stock which advanced in price between the time the 





contrary, they demand of the sender of the 
fifty per centum in addition for repeating —for assur- 
ing the faithfulness of their own conduct. We fail to 
perceive any consideration whatever on which to base 
this so-called contract. It is not a contract of any 
legal or binding force. This court said, in Illinois Cen- 
tral Railroad Co. v. Morrison et al., 19 Ill. 136, that a 
common carrier might restrict his common-law lia- 
bility by a contract fairly made with the shipper. 
In that case the contract was special and under 
seal, and for which the railroad company paid a 
valuable consideration by reduction of the freight 
charges. That was a binding contract, for value. 
The one in question is not so, and does not possess one 
of the essential elements of a valid and binding con- 
tract, namely, a consideration. It is a sham and a de- 
lusion, and an imposition upon the public, who are 
compelled to resort to this agency in the transaction 
of their business. If it be a contract, the sender enter- 
ing into it was under a species of moral duress; his 
necessities compelled him to resort to the telegraph as 
the only means through which he could speedily trans- 
act the business in hand, and was compelled to submit 
to such conditions as the company, in their corporate 
greed, might impose, and sign such a paper as the com- 
pany might present. ‘‘ Prudential rules and regula- 
tions,’ such as the company is authorized by statute 
to establish, cannot be understood to embrace such 
regulations as shall deprive a party of the use of their 
instrumentality, save by coming under most onerous 
and unjust conditions. 

But it is said, a special agreement might have been 
made for insurance, in writing. To do this, the amount 
of risk must be specified in the contract, and paid at 
the time of sending the message, and as there is but 
one person in the world —a superintendent — author- 
ized to make a contract of insurance, he must be 
hunted up, and the terms negotiated, all which require 
time, and a favorable opportunity to the sender be irre- 
trievably lost. At Chicago, or other large cities, where 
a superintendent is supposed to be, there might not be 
much loss; but we are declaring the law for the whole 
State, and it is well known that at subordinate, though 
important, stations on telegraph lines, superintendents 
are not tobe found. This provision is to such perfectly 
valueless. As a party repeating a message and paying 
fifty per cent additional therefor cannot recover of the 
company to the extent of his loss, we are free to say such 
acontract, forced, as we have shown it is, upon the 
sender, is, in our opinion, unjust, unconscionable, with- 
out consideration and utterly void. 

The remaining question is as to the damages. As 
this case must be tried again, it is necessary some rule 
should be prescribed by which the damages are to be 
estimated. As a general principle, every person and 
corporation ought to make good all damages occasioned 
by his or their default. But it is not always easy in 
cases of this kind to state a general rule. It has been 
said, and very properly, that the great difficulty in 
such cases is, to distinguish between the right to re- 
cover, and the amount to be recovered, the line divid- 





ge should have arrived and the time it was pur- 
chased underanother order. The advance in price was 
held to be the measure of damages. That message, as 
this, disclosed to the agent of the telegraph company 
the nature of the business to which it related — in this 
case, to sell a certain number of shares of stock. 

If appellants were compelled to, and did, purchase 
nine hundred shares of this stock to replace the stock 
so sold by reason of the carelessness of this company, 
and that, in the interval, between the selling one thou- 
sand shares and the re-purchase by Wrenn of the nine 
hundred shares, to replace the extra number of shares 
sold, and that stock had advanced in price, this advance 
should be the measure of damages. It is reasonable to 
suppose this is what both parties had in view, when 
the message was committed to the care of the appel- 
lees. 

In looking at these conditions prescribed by telegraph 
companies, this one in particular (but they do not differ 
essentially from those of other like companies), we are 
forcibly impressed with the belief that they are de- 
signed to relieve themselves from all responsibility. 
Content to receive the money of the sender, they de- 
sign to escape all responsibility. Such conditions are 
unreasonable, and ought not to receive the sanction of 
any court. We have said, and we repeat, that there is no 
reason, apart from atmospheric causes, why a message 
should not be transmitted precisely as received. The 
art is reduced to a certainty. The courts should not 
be swift to exempt these companies from liability, is a 
dictate of public policy. To such perfection has the 
art reached, that in the last thirty years in which elec- 
tric telegraphs have been operated, we have been 
unable to find among the reported cases in this country 
and in England, more than fifty instituted against 
these companies for losses occasioned by their negli- 
gence. The messages sent by them in this time have 
amounted to millions. Under these circumstances, 
their bold claim to exemption should meet with no 
favor from the courts. The doctrine, to benefit the 
public, must be, as we have endeavored to establish, 
that a mistake in transmission is prima facie evidence 
of negligence, and the burden is on the company to 
show the contrary. If these companies rely upon con- 
tract, as restricting their liability, it is incumbent on 
them to show a valid contract, freely entered into by 
the sender of the message, and for a valuable consider- 
ation paid by the company or acknowledged by the 
sender. But even such contract will not relieve the 
company from gross negligence. On the most mature 
reflection, aided by all the light shed upon this subject, 
we are at a loss to understand upon what principle 
telegraph companies should be accorded immunity for 
their torts, or be relieved from the liabilities volun- 
tarily assumed by them. If they desire to restrict 
their liability, it must be done by a contract fairly and 
knowingly entered into, and for a valuable considera- 
tion. 

Holding these views, the judgment of the court be- 
low must be reversed, and the cause remanded for 
further proceedings consistent with this opinion. 











186 THE ALBANY LAW JOURNAL. 








COURT OF APPEALS. 


List of the first one hundred causes on the third cal- 
endar of the court of appeals for the year 1873. 

The court of appeals will re-convene in this city on 
Tuesday, the 23d inst., for the hearing of arguments, 
the first eight cases will be the day calendar for that 
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1. Haggerty v. The People of the State of New York. 

2. Haggerty v. The People of the State of New York. 

3. Wood v. The People of the State of New York. 

4. Ormsby v. The People of the State of New York. 

5. Coleman v. The People of the State of New York. 

6. Wilkie v. The People of the State of New York. 


Preferred Calendar — Class 3. 
7. Turner and others v. Crichton, executrix, etc. 
8. Carter v. Kain, executrix, etc. 
9. Luddington and another, administratrix, etc., v. 
Miller and others. 
10. Odell v. De Witt, executor, etc. 
11. Pendergast, executrix, etc., v. Borst. 
12. Hendrickson and another, executor, etc., v. Whit- 
son. 
13. Van Zandt, executrix, etc., v. The Mutual Benefit 
Life Insurance Company. 
14. Fearing and others, executors, etc., v. Irwin and 
another. 
15. Hall, appellant, v. Hibbard and others, executors, 
etc. 
16. Ritter, executor, etc., v. Phillips and others. 
17. Dusenberry, executor, etc., v. Hoyt. 
18. Pope and others v. Cole, executrix, etc. 
19. Costello, administrator, etc., v. The Syracuse, 
Binghamton and New York Railroad Company. 
20. Turner, administratrix, etc., v. Treadwell and 
another. 
21. Dugan, administratrix, etc., v. The Champlain 
Transportation Company. 
22. Fincke and others, executors, etc., v. Fincke and 
others, impleaded, etc. 
23. Philip, committee, etc., v. McCombs, executrix,etc. 
24. Putnam, administratix, etc., v. The Broadway and 
Seventh Avenue Railroad Co. 
Hackford, administrator, etc., v.The New York 
Central & Hudson River Railroad Company. 
Pierpont and another, administrators, etc., v. Pat- 
rick and others, executors, etc. 
27. Duvall, executor, etc., v. St. James Evangelical 
Church in the city of New York. 
28. Salisbury, administratrix, etc., v. Brandon. 
29. Siebert, administratrix, etc., v. The Grand Street 
and Newtown Railroad Company. 
30. McClure, executrix, etc., v. The Mutual Life Insur- 
ance Company. 
31. Bosworth, executrix, etc., v. Vanderwalker. 
32. Lennon and another v. The Mayor, Aldermen and 
Commonalty of the city of New York. 


Preferred Calendar — Class 4. 


33. The People ex rel. John G. Ostrom and others v. 
Herrick Thorn and others. 

34. In the matter of -The Rensselaer and Saratoga R. 
R. Co. v. Davis and another. 

35. The People of the State of New York ex rel. Sam- 
uel Lord and others v. Crooks, impleaded, etc. 

36. The People of the State of New York v. Ingersoll, 
impleaded. 
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The People ex rel. Rogers and others v. Spencer, 
county judge of Steuben Co. 

The People ex rel. Jacob Garling v. Charles H. 
Van Allen and others. 

The People ex rel. Church, appellant, v. Hopkins, 
comptroller. 

Coulter v. The American Merchants’ Union Ex. 
press Co. 

Sullivan ». The Mayor, Aldermen and Common- 
alty of the city of New York. 

Leverich v. The Mayor, Aldermen and Common- 
alty of the city of New York. 

The People ex rel. Davis v. Hill. 

The People ex rel. Martin v. Brown, collector. 
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The People of the State of New York ex rel. Ed- 
mund L. Judson v. Thacher. 
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Preferred Calendar — Class 5. 


47. Terrett and another v. Crombie and another. 

48. In the matter of the Petition of Leopold Bohn and 
others to vacate an assessment, etc. 

49. In the matter of the Application of the New York 
and Harlem Railroad Company, for confirmation 
of the report, etc., for the appraisal of certain 
lands. 

50. Corey v. Long. 

51. In the matter of the Petition of John H. Wasson 
and others to vacate assessments, etc. 

52. Bennett v. Stevenson. 

53. The German Bank v. Edwards and another. 

54. In the matter of the Petition of the Boston and 
Albany Railroad Company. 

55. Brown v. Windmuller and another. 

56. The Dry Dock, East Broadway and Battery Rail- 

road Company v. Cunningham. 

. Strong v. Sprout and others. 

58. Merchants’ Bank v. Thompson. 

59. In the matter of the Petition of John J. Van Epps 
for leave to sue the official bond of Ira Harris, 
late Master in Chancery. 

60. The American Life Insurance Company v. Van 
Epps. 

General Calendar. 


Wells v. Miller. 

Sands, receiver, etc., v. Hill. 

Arnold and others v. The Hudson River Railroad 
Company. 

Long and another v. The Western Railroad Cor- 
poration. 

Root, respondent, v. The Great Western Railway 
Company. 

. Patterson v. Bloomer. 

. The Sun Mutual Insurance Company v. McCall. 

Moore v. The Metropolitan National Bank. 

. Hall v. Minturn. 

Hall v. Minturn. 

Queen v. The Second Avenue R. R. Co. 
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80. Hughes v. The Mercantile Mutual Insurance Com- 
pany. 

81. Hewlett v. Wood and others. 

82. Magnin and others v. Dinsmore, President, etc. 

83. Falkenan and another v. Fargo, President, etc. 

$4. Stitt and others v. Little and another. 

9%. Cowdon and others v. Gottgetrean. 

96. Collendor, Survivor, etc., v. Dinsmore, President, 
etc. 

87. Hall v. Minturn. 

$8. Marvin v. The Brewster Iron Mining Co. 

99. Crane v. Bandonine. 

90. The People ex rel. Nathaniel H. Green and another 
v. Smith, County Judge, and another. 

91. Rogers v. King. 

92. Roberts, survivor, etc., v. Fisher. 

93. Blanke v. Bryant. 

94. Chapman ». Rose. 

%. The Atlantic National Bank of New York »v. 
Franklin. 

9%. Broestedt v. The South Side R. R. Co. of Long 
Island. 

97. Fabbri v. The Phenix Insurance Company. 

98. Cameron v. Derkheim. 

9. Lapham »v. Rice. 

100. Emmons v. Barnes. 
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PRESUMPTION OF DEATH. 


Emerging from the flux of opinion which prevailed 
when General Stanwix’s case was compromised, be- 
cause the court of appeal could not make up its mind, 
the law has reached a tolerably settled conclusion on the 
question as to presumption of life. The conclusion is 
that, except the presumption (however it first arose) 
that a person who has not been heard of for seven 
years is dead, the law makes no presumption at all; 
but notwithstanding that Sir William Grant, in one of 
the earliest reported cases on the subject, struck the 
true keynote, it is only comparatively lately that the 
rule indicated by him has been fully and clearly devel- 
oped. In Mason v. Mason, 1 Mer. 308, where the tes- 
tator, who had bequeathed a legacy to each of his chil- 
dren who should be living at his death, was drowned 
ina shipwreck with one of his children, and the legacy 
to that child was claimed on behalf of the child’s rep- 
resentatives on the ground that he must be presumed 
to have survived his father, that learned judge pointed 
out that the presumption as to survivorship, on which 
the representatives of the child relied, had no authority 
in English law, and expressed his opinion that in an 
issue at law ‘“‘ they must fail for want of proof.’’ Pass- 
ing by the case of Wright v. Netherwood, before Sir W. 
Wynne (2 Phill. note at p. 266), which turned on some 
nice considerations with reference to the law then pre- 
vailing as to the implied revocation of wills, in Taylor 
vy. Diplock, 2 Phill. 261, Sir John Nicholl trusted him- 
self, but happily without mischief, to the treacherous 
ground of presumption. There husband and wife had 
perished in a shipwreck; the husband had made his 
wife executrix and residuary legatee, and the learned 
judge granted administration of the husband’s estate 
to his next of kin, saying (after a review of much in- 
conclusive evidence) that there was “ nothing to take 
away the ordinary presumption that a man was likely 
to survive a woman in a struggle of this description.” 
The true rule, however, and one the application of 
which would have led to the same result, was that laid 
down by Sir Herbert Jenner in Satterthwaite v. Powell, 








1 Curt. 705, that ‘‘ where a party dies possessed of prop- 
erty, the right to that property passes to his next of 
kin, unless it be shown to have passed to another by 
survivorship. . . . The property remains where it 
is found to be vested, unless there be evidence to show 
that it has been divested.’”’ This exactly agrees with 
what had been laid down by Sir W. Grant in Mason v. 
Mason, and its application in Satterthwaite v. Powell 
was that, where husband and wife perished in a ship- 
wreck, administration to the wife’s property was de- 
nied to the next of kin of the husband, on the ground 
that there was no proof of his survivorship. Or the 
same principle in Wainwright's case and Ewart’s case, 
1 Sw. & Tr. 257, 258, where the husband and wife per- 
ished in a massacre, administration of the husband’s 
goods was granted to his next of kin, the form of the 
administration oath being that there was no reason to 
believe that the wife survived the husband. And, 
again, in Underwood v. Wing, 3 W. R. 228, 4 D. M. & G. 
633, and Wing v. Angrave, 8 H. L. C. 188, where the 
husband and wife had perished in a shipwreck, and the 
husband’s will contained a limitation to the wife in the 
event of her surviving him, the limitation was held to 
fail for want of proof of that fact. 

So far, then, the rule seemed very clearly ascertained 
— namely, in cases where both the persons as between 
whom the question of survivorship arose, perished in 
one calamity, without any evidence as to which sur- 
vived. But for some time a misconception prevailed 
as to the effect of the rule which raises a presumption 
of death where a person has not been heard of for seven 
years. If both the persons as between whom the ques- 
tion of survivorship arose had disappeared at the same 
time, then, at the expiration of the seven years, there 
would be no doubt as to the effect of the presumption ; 
it must necessarily be the same as if both had perished 
in a common calamity. The difficulty arose where 
there was actual evidence as to the existence of one 
after the time when the other had disappeared. In 
Nepean v. Doe, 2 Mees. & Wels. 894, the rule laid down 
in Rex v. Harborne, 2 Ad. & Ell. 540, was established, 
that ‘‘ where a person goes abroad and is not heard of 
for seven years, the law presumes the fact that such 
person is dead, but not that he died at the beginning or 
the end of any particular period during those seven 
years; that if it be important to any one to establish 
the precise time of such person’s death, he must do so 
by evidence of some sort to be laid before the jury for 
that purpose, beyond the mere lapse of seven years 
since such person was last heard of.’’ What was done 
in Dowley v. Winfield, 14 Sim. 277, can scarcely be said 
to have decided any thing, but it was consistent with 
the rule so laid down; and in Re Green’s Settlement, L. 
R., 1 Eq. 288, that rule was distinctly acted on. This 
rule evidently flows from the same principle on which 
the rule is founded which prevails where two persons 
perish in a common calamity; whoever has to make 
out his title must prove the fact on which it rests. 
Nevertheless, in Lambe vy. Orton, 8 W. R. 111, Dunn v. 
Snowdon, 11 W. R. 160, 2 Dr. & Sm. 201, Thomas v. 
Thomas, 3 W. R. 225, 2D. R. & Sm. 298, and Benham’s 
Trusts, 15 W. R. 741, L. R., 4 Eq. 416, it was held that 
there was a presumption in favor of life, and the rep- 
resentatives of a legatee (or of a next of kin) who had 
disappeared before the testator’s (or intestate’s) death, 
and was not afterward heard of, was held entitled to 
claim his legacy (or share), on the ground that seven 
years had not elapsed when the testator died, and that 
the legatee must therefore be presumed to have been 
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then alive. The same error seems to have prevailed for 
a moment, but was speedily corrected, in Reg. v. Lum- 
ley, L. R., 1 C. C. 196. There a woman was prosecuted 
for bigamy, and the only proof as to her first husband’s 
continued existence was that he was living within seven 
years of the second marriage. It was held (in conform- 
ity with Nepean v. Doe) that there was no presumption 
of the continuance of the husband’s life during the seven 
years, at the expiration of which he might be pro- 
nounced dead; the fact of his existence at the time of 
the second marriage was a fact which must be proved 
by the prosecution. The rule thus laid down was fol- 
lowed in Phene’s Trusts, 18 W. R. 303, L. R., 5 Ch. 139, 
where James, V. C., having followed, but expressly dis- 
sented from, the cases of Thomas vy. Thomas, and Re 
Benham’s Trusts, his decree was, in conformity with 
his own opinion, reversed by Giffard, L. J., and it was 
held that the representatives of a residuary legatee last 
heard of in 1860 could not make out their claim under 
the will of the testator who died in the following year. 
In Lewe’s Trusts, 19 W. R. 195, L. R., 11 Eq. 236, this 
decision was followed by Malins, V. C., who, however, 
accompanied his decision with a protest on behalf of 
the view he had acted upon in Benham’s Trusts, and 
this decision was affirmed by the Lords Justices (19 W. 
R. 617, L. R., 6 Ch. 356). The effect of the decision 
was, that the representatives of a pecuniary legatee 
who was last heard of in 1859 failed to establish their 
claims under the will of a testator who died in 1860. 
And the rule of law was very clearly expressed by the 
lords justices as follows: ‘‘ Death,” said James, L. J., 
“is presumed from the person not being heard of for 
seven years, and whoever has to make out the case of 
death at any particular time must prove it by affirma- 
tive evidence, and those who claim under a person who 
is said to have survived a particular period must prove 
the fact.’”’” ‘“‘The person,” said Mellish, L. J., “‘upon 
whom it rests to prove the affirmative, either that the 
legatee was alive or that he was dead at a particular 
period, must establish the proposition by distinct evi- 
dence, and not by showing merely that he was alive at 
the beginning of the period.”’ Similarly, in Re Walker, 
20 W. R. 171, L. R., 7 Ch. 120, a legacy to the children 
of W. P. who “should be living at his (the testator’s) 
death,” failed in respect of a child who had not been 
heard of since 1845, the testator having died in 1847: 
“it lies upon those claiming under him to show that he 
was entitled.’’ Of the case of Re Beasney, 17 W. R. Ch. 
Dig. 140, L. R., 7 Eq. 498, and some other cases, it need 
only be said that there was evidence on which the court 
found the fact of death before a particular period. 
Such cases are not reports of points of law, but of the 
opinions of judges acting as jurymen. 

It is difficult to reconcile with the rule so laid down 
the recent decision of Lord Penzance In the goods of 
Jane Nichols, 21 W. R. 161. There the husband of the 
intestate was, in 1845, convicted of felony, transported, 
and not heard of after 1853; the wife died in 1856, enti- 
tled to a reversionary interest in two sums of money 
upon the death of her mother; the mother died in 1864. 
The next of kin of the wife now applied for administra- 
tion to her estate, but were refused, Lord Penzance 
saying: ‘* The present applicant claims the benefit of 
the presumption of law which arises in these cases, that 
at the end of seven years after he was last heard of he 
was no longer living. That would make his death in 
1860. Therefore, if that presumption is to operate, the 
husband survived his wife.’’ The statement that the 
presumption would “make his death in 1860” is di- 





rectly opposed to the rule as laid down in Nepean y, 
Doe, Reg. v. Lumley, and the late cases in chancery; 
but that assumed fact seems the basis, and the neces. 
sary basis, of the decision. The husband would only 
take the wife’s chose in action as administrator, If, 
therefore, he never was entitled to administration, how 
could he, or his representatives through him, ever be. 
come entitled to the property? If, then, the husband’, 
representatives come hereafter for administration to 
the wife, on the principle of In the goods of Harding, 
20 W. R. 614, L. R., 2 Pr. 396 (commented on, 16 §, J, 
656), how will they be able to make out their title? On 
the other hand, it is true the wife’s representatives cap. 
not prove that she survived her husband, but then the 
principle of Satterthwaite v. Powell seems to apply, that 
“the property remains where it is found to be vested, 
unless there be evidence to show that it has been di- 
vested.”” The property was certainly in the wife, and 
could only come to the husband through her; it cannot 
be proved that the husband ever became entitled to it, 
because it cannot be shown that he survived her, and 
acquired a title to it as her administrator. He is now 
presumed to be dead; why then does not the property 
remain where it is found vested, that is, in the wife, or 
she being dead, in her representatives? The technical 
difficulty raised, as to the necessity of next of kin of 
a married woman swearing that she died a widow, 
might surely have been met as easily as a similar diffi- 
culty was by Sir Cresswell Cresswell in Wainwright's 
and Ewart’s cases.—Solicitors’ Journal. 


——- ede ——— 
GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS, 1873. 


AMENDMENTS. See Pleadings, and Mechanics’ Lien. 
ASSIGNMENTS. See Contracts. 
BILLS, NOTES, ETC. See Husband and Wife. 
BROKERS. 


When compensation is earned. — Appeal from a judg- 
ment in favor of defendant. This action is brought 
for plaintiff’s commission as a broker for defendant. 
Plaintiff found a purchaser on defendant’s terms anda 
contract was executed. 

Held, that the broker fully performed his duty and 
earned his commission. The failure of the purchaser 
to complete, either from the lack of title to the prop- 
erty to be given in exchange or from any other cause, 
was no fault of the plaintiff, as there seems no ground 
for imputing fraud to him. Judgment reversed. 
Barnard v. Monnot, 33 How. Pr. 440, cited; De Figa- 
niere v. Smith. Opinion by Robinson, J. 

Cases criticised: Brackett v. Blake, 8 Metc. 335; State 
Bank v. Hastings, 15 Wis. 75. 

See Contracts. 
CAUSES OF ACTION. See Mechanics’ Lien. 
CONTRACTS. 

1. Against public policy: assignment of pay of public 
officers: cases reviewed: construction of statutes.— 
Plaintiff’s business was that of purchasing pay and 
claims against the government. Defendant was an in- 


spector in the New York custom-house, whose pay was 
$4a day, payable monthly. Plaintiff testified that on 
the 2d day of September $55.74 being due him for an 
existing debt, he bought of defendant his pay for the 
month of September, payable on the first of October, 
for the sum of $61.31. Defendant, in October, collected 
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the whole of his September’s pay and only paid plain- 
tiff $3 on account, so that plaintiff claims and has re- 
covered $58.31 as and for the balance of his interest in 
thesemoneys. The action was brought in third district 
court for the sum named as converted by the defendant 
tohis own use while agent for the plaintiff, and the 
defense interposed was that the transaction was void 
as against public policy. 

Held, that the alleged transfer was not in writing, 
and no partof the purchase-money seems to have been 
paid, as required by the statute of frauds (2 R. 8. 136, 
§3). Error occurred on the trial: First. In denying 
defendant the right to elicit what transpired in the 
conversation when the transfer was made; and, Sec- 
ondly. In refusing to dismiss the case on the ground 
that plaintiff did not make out a conversion of defend- 
ant’s money, as alleged in the complaint. Thirdly. The 
alleged sale, by the defendant, of his salary as a public 
officer, previous to its having been earned, was void as 
against public policy, on the ground of such an act 
tending to diminish the responsibility and integrity of 
the officer, and impair the singleness of purpose which 
his duty exacted. The doctrine of the English courts 
on this subject, as founded on considerations of uphold- 
ing the dignity of the government or the respectability 
of office, are inapplicable to our condition of society, 
nevertheless the considerations that influence the 
English courts in condemning the sale of the salary of 
public officers, while accruing, or before it becomes 
due, embrace the important one that it tended to 
diminish the interest of the officer in the performance 
of his duty, and rendered him, to a great extent, the 
mere servant or slave of his creditor or assignee in 
working out a past obligation. A pension or salary 
accrued for past services may be assigned, but one made 
or allowed to secure to the State the performance of 
future services or duties is inalienable. 3 Phil. R. 681; 
1 Swart. 79; 2 Sim. 590; 2 Brod. & B. 673; 8 Cl. & Fin. 
37; Story’s Eq. Jur., § 294, cited. This principle is not 
innovated upon by any decisions of our courts, except 
that in Brackett v. Blake, 8 Metc. 355, and in State Bank 
v. Hastings, 15 Wis. 75, which are erratic and unsatis- 
factory, and furnish no grounds for rejecting the 
authority of the long line of decisions referred to. 
Fourthly. The alleged transfer was within the prohi- 
bition of the act of congress of February 26, 1853 (10 
Stat. 170; Dunlap’s Laws (U. 8S.) 1367; 1 Bright. 132), 
which declared any transfer of any claim upon the 
United States, or any part or share therein, ‘‘ absolutely 
nulland void, unless the same shall be freely made 
and executed in the presence of at least two attesting 
witnesses after the allowance of such claim, the ascer- 
tainment of the amount due, and the issuing of a warrant 
for the payment thereof.’’ The judgment below in 
favor of plaintiff should be reversed. Billings v. 
O'Brien. Opinion by Robinson, J. 

2. Appeal from judgment in favor of defendant. 
The facts of the case are similar to those in Billings v. 
O’Brien, supra. 

Held, that for the reasons thirdly and fourthly as- 
signed for the reversal of that judgment these should 
be affirmed. Even if the claim has been assignable 
the assignments did not conform to the act of congress. 
Bliss v. Lawrence ; Bliss v. Gardner. Opinion by Rob- 
inson, J. 

Alsosee Brokers; Cownter-claim; Privity of Contract; 
Creditor’s Bill; Redemption of Lands; Defenses; Me- 
chanics’ Lien ; Evidence; Husband and Wife; Negli- 
gence; Reference. 





HUSBAND AND WIFE. 


1. What is payment to principal: bill, notes, etc., sep - 
arate property of married women, and charges thereon: 
agency. — Defendant, a married woman, applied to 
plaintiff for a loan of $250 to aid her in finishing a 
building upon a lot of which she was owner. Defend- 
ant sent her husband for the money and plaintiff gave 
him a check on the bank payable to his order. The 
husband deposited it to his own credit and testifies 
that he applied the proceeds to his own use. Plaintiff 
testified that on asking the defendant for the money 
she said “she had not got it till she sold her property.”’ 

Held, that this was as direct a payment of money to 
the husband, as agent, as if the money had actually 
been paid by the bank and lost by the agent. The 
objection that the defendant, being a married woman, 
could not charge her separate estate for a debt so 
created, except by an instrument in writing,was unten- 
able. A debt created for the immediate and direct 
benefit of her separate property became a charge 
thereon without any written instrument. Owen v. 
Cawley, 36 N. Y. 60; Ballin v. Dillays, 387 id. 37; Com. 
Exch. Bank v. Babcock, 42 id. 626, cited. In thus 
dealing with her separate property she assumes the 
same liability as would attach to any other person for 
the dishonest acts of her agent, after it had been 
received by him on her authority, and the fact that 
her agent was her husband in no way affects the rule. 
36 N. Y. 60; 47 id. 577, cited; Cohen v. O’Conner. 
Opinion by Robinson, J. 

2. Evidence: admissions of married woman. —It was 
objected that testimony was admitted to show her 
(defendant) subsequent admission, that the money had 
come to her use, and her promise to repay it when she 
sold her property. 

Held, this objection was not well taken. When 
dealing in matters concerning her separate estate, as 
to which she is liable as a feme sole, any testimony was 
admissible, even her acts and admissions, to establish 
the original transaction as claimed by the plaintiff. Ib. 


Also see Mechanics’ Lien. 
JUSTICES AND DISTRICT COURTS. See Practice. 
LANDLORD AND TENANT. See Privity of Contract. 
NEGLIGENCE. 


1. Contributory evidence: admission of evidence. — 
Plaintiff started from south-west corner of Ninth 
avenue and Twenty-second street to cross the avenue 
on the crosswalk leading to the south-east corner of said 
street and avenue. Before she reached the pavement 
she waited for a truck, going up the avenue, to pass. 
While waiting she saw a wagon coming down the 
avenue. She beckoned tothe driver, who did not stop, 
but drove over her. There was nothing to prevent the 
wagon from going on the west side of the avenue. 

Held, that the question of negligence in plaintiff’s 
waiting on the crosswalk for the truck to pass, there 
being room on the west side of the avenue for tho 
wagon to pass, was a proper question for the jury and 
the motion for a nonsuit was properly denied. Sheehan 
v. Edgar. Opinion by Larremore, J. 

2. Evidence: damages, measure of.— It was compe- 
tent to show the effects of the injury continuing down 
to the trial. Curtis v. Rochester & Syracuse R. R. Co., 
18 N. Y. 534, cited. The evidence as to loss of service 
and expenses of illness, the direct result of the injury, 
was properly admitted. Ransomv. N. Y. & Erie R. 
R. Co., cited. Ib. 
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MECHANICS’ LIEN. 


1. Recovery of entire claim when lienis for but a por- 
tion: causes of action, when entire: husband and wife. — 
Under the Mechanics’ Lien Law of 1863, plaintiff insti- 
tuted proceedings to foreclose a lien, filed by plaintiff, 
upon premises owned by the defendant, a married 
woman, or in which she held an equitable title. The 
claim was founded on account for labor and materials 
done and furnished at different dates. 

Held, that under the decision of the general term in 
Hubbell v. Schreyer, 7 Alb. L. J. 334, the lien as to any 
items of this account, that accrued more than three 
months prior to the filing of the notice of lien expired, 
and as there was no renewal of any such lien during the 
pendency of the action in the manner provided by the 
eleventh section of the act,and within one year after the 
filing of the original notice, the entire lien ceased and 
the sole remedy was a personal judgment. But where 
the court acquired jurisdiction in special proceedings, 
founded on a lien as to part of the debt, the omission, 
during the pendency of the action, to renew it, did not 
divest the court of its original power to dispose of the 
claims originally brought before it. Under the acts of 
1860 (ch. 90) and 1862, (ch. 172), the defendant, though 
a married woman, is subject, as to such debt, to have 
her liability enforced against her separate estate the 
same as if she were an unmarried female, and by section 
8 of the latter act her husband is relieved from all 
responsibility for any contract in respect to the wife’s 
separate estate. While, however, the right of lien for 
any portion of the debt had expired when judgment 
was rendered, the claim against the defendant still 
subsisted and was in no way affected by the fact that 
the lien that might, if renewed, have been foreclosed, 
was but for a part of it. There was such an entirety 
in the account for the continuous items of service, as a 
personal debt, that but one action could have been 
brought upon it (16 N. Y. 468, cited), and there is no 
inconsistency in the entirety of the debt as the subject 
of a single action, and the existence of a valid lien but 
for a portion of it. The recovery of the entire debt 
growing out of the same tranactions for which the par- 
tial lien existed was proper. McGraw v. Godfrey. 
Opinion by Robinson, J. 

2. Principal and agent. — When acreditor is unaware 
of the relations of a party to an undisclosed principal, 
he has a right of recourse to the latter whenever the 
relationship comes to his knowledge. The creditor is 
not presumed to elect either for his debtor, till the 
name and credit of both are before him. Ib. 

3. Defenses: infancy: amendment. — Application 
was made during the trial to permit the additional 
defense of infancy at the time of the occurring of the 
alleged liability tobe set up. It did not allege subsist- 
ing infancy to impair the validity of the judgment. 

Held, that such an amendment was not amere ‘ mat- 
ter of form” (act of 1873, ch. 513, § 5), but substan- 
tially changed the defense, and in any case its allow- 
ance was discretionary with the court and not review- 


able on appeal. Ib. 
PENAL ACTS. 


Construction of statutes: restrictions on legislation. — 
This is a motion for a reargument made by the appel- 
lant, who presents the following points: First. That 
the legislature has no authority to pass an act penal in 
its nature, applicable only to a particular locality. 
Secondly. That the penalty imposed on appellant is not 
within the act of 1871 regulating the storage, etc., of 
petroleum. 








Held, that the limit upon the authority of the legis. 
lature must be found in the constitution; it cannot be 
supported by other authority. The fourth section of 
the act of 1871 (ch. 472) prohibits, among other things, 
the keeping upon sale, or on store for sale, in the city 
of New York, of any pretroleum, etc., that shall emit 
inflammable vapor at less than 100° Fahrenheit; it algo 
provides a penalty for selling any such articles without 
a license, of $50. By section 11 a penalty of $50 is im. 
posed for a violation of any of the provisions of the 
act. Therefore, the keeping for sale and storing 
petroleum emitting such inflammable vapor is subject 
to the general penalty of section 11. Motion denied. 
Board of Fire Commissioners v. Smith. Opinion by 
Robinson, J. 


PLEADINGS. 


Conforming pleadings to proof, on appeal. — The ap- 
pellate court may, on appeal, conform the pleadings to 
the proof for the purpose of upholding the judgment, 
but not for the reversal. 25 N. Y. 265; 11 id. 237; 18 id, 
515; 3 Abb. 82; 24 Barb. 288; 6 Bosw. 748, cited. Pea- 
body v. Speyers. Opinion by Robinson, J. 


PRACTICE. 


Misjoinder of parties: section 173 of Code is applicable 
to justices’ courts: review of cases: amendment. —In an 
action in a district court on an alleged joint contract, 
where the defense was established, that one of the par- 
ties defendant “acted as agent only,’’ the justice, 
instead of striking out his name as a party defendant, 
gave judgment of dismissal as against him and rendered 
judgment against the other defendants, who, upon 
appeal, insisted, as there was a misjoinder of parties 
defendant, the complaint ought also to have been dis- 
missed as against them, and for this they rely upon the 
common-law rule, that a misjoinder of parties plaintiff 
or defendant is fatal to an action ex contractu (Grah. 
Pr. 94, 95), and that such error is not cured by any of the 
provisions of the Code applicable to the subject. 

Held, that by section 64, subdivision 11, applicable to 
justices and district courts, “the pleadings may be 
amended at any time before the trial, during the trial, 
or upon appeal, when by such amendment substantial 
justice will be promoted;” also, that sections 173 and 
366 sustain the same view, the latter section authoriz- 
ing the appellate court to “‘ give judgment according to 
the justice of the case, without regard to technical 
errors and defects which do not affect the merits.” 
The position assumed by appellants, that the rule of 
the common law prevails as to justices and district 
courts, and that section 173 is not applicable to pro- 
ceedings therein, is warranted in Gates vy. Ward, I 
Barb. 424; Webster v. Hopkins, 11 How. 140; Ackley v. 
Tarbox, 29 Barb. 421; Gilmore v. Jacobin, 48 id. 336. 
The last case, decided in 1867, however, omitted any 
notice of Ackley v. Tarbox, supra, on appeal in the 
court of appeals (31 N. Y. 564), decided in 1864, where it 
was held that section 173 was applicable to such pro- 
ceedings, and a misjoinder of a plaintiff might be cured 
by striking out his name before or after judgment. 
To the same effect is the holding of this court in Low- 
ensten v. Baer, decided in June, 1868. For these reasons, 
and also under the terms of a stipulation of the parties, 
the judgment is affirmed. Lowe v. Rowell et al. Opin- 
ion by Robinson, J. 


PRINCIPAL AND AGENT. See Husband and Wife; 
Mechanics’ Lien. 
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PRIVITY OF CONTRACT. 

Counter-claim: landlord and tenant : right of successive 
tenants. — Plaintiffs, being tenants of certain premises 
under lease to May 1, 1868, in March of that year, by a 
written bill of sale, sold to defendants, who had pro- 
cured a lease of the same premises for a succeeding 
term, a quantity of machinery deliverable on or before 
the Ist of May, 1868. In an action for certain other 
goods sold to defendants by plaintiffs, defendants set 
up a counter-claim, not for use and occupation, but 
upon an alleged agreement of plaintiffs to surrender at 
that time, to defendants, both the chattels sold and 
the possession of the premises, and for damages sus- 
tained through its breach by non-surrender of the 
premises. 

Held, that no privity of contract existed between the 
parties as ive 1 , and whatever use the 
plaintiffs made of the premises, for a few days after the 
termination of their business, was either a trespass or 
under license. Defendants had no privity with nor 
any rights under plaintiffs’ contract with the landlord 
to surrender possession. The alleged agreement being 
in no way supported by the written agreement for a 
sale of the machinery, and the fact of its existence 
being controverted by proof, no right of counter-claim 
grew out of the agreement of the preceding tenants 
with the landlord to surrender possession on the Ist 
day of May. Stittv. Bixby. Opinion by Robinson, J. 





REFERENCE. 


1. Report of referee: variance of testimony : referee’s 
fees: evidence. — Plaintiffs appealed from a judgment 
entered on report of areferee. The action was brought 
to recover compensation for professional services 
claimed to have been rendered at the request of defend- 
ants in reference to the mental condition and property 
of defendants’ brother, an alleged lunatic. The 
referee found, as matter of fact, that one of defendants, 
Frederick M. Peyser, did not jointly with the others, 
parties defendant, retain or employ plaintiffs, and 
judgment was accordingly entered against the plaintiffs 
for defendants’ costs and disbursements. 

Held, that as the testimony of Frederick M. Peyser, 
on his direct examination, conflicted with that given 
on his cross-examination, the latter would control; 
that as the finding of the referee was unsupported by 
any evidence, the judgment, therefore, should be re- 
versed. Also, held error in deciding that the referee 
was entitled to $5 a day forservices. In the absence 
of an agreement in writing a referee cannot lawfully 
charge more than $3. Code, 613; Watson v. Gardiner, 
MS. opinion, Court of Appeals; Shutty v. Whitney, 
9 Abb. 71, cited. Semble, A memorandum upon the 
referee’s minutes of the agreement to pay the compen- 
sation claimed would be a sufficient compliance with 
the requirements of the Code. Townsend v. Peyser. 
Opinion by Loew, J. 


—~— -#>e — 


Ex-Judge Doolittle, formerly justice of the supreme 
court of this State, is in Paris. 


John H. Price has been nominated for clerk of the 
court of appeals of Maryland by the Republicans. 


The President has appointed James B. C. Drew 
United States Attorney for the northern district of 
Florida. 





BOOK NOTICES. 


Questions and Answers for Law Students. By Edwin Baylies, 
Counselor at Law. ieeay 2 William Gould & Son, 1873. 


The plan and execution of this work are excellent, 
and we most cordially commend it to all law students. 
It covers the general principles of the more important 
titles of the law, and gives a very fair outline of the 
practice under the Code. 

As a memoria technica, we know of no better book 
for the student of to-day. It will serve to call up and 
revive the half-forgotten principles of the text-books, 
and its arrangement in the form of questions and 
answers will greatly aid in impressing those principles 
upon the memory. We advise every student to go 
through it carefully at least twice before presenting 
himself for examination. 


Abbott’s New York Digest. New Edition; volume 3. New 
York: Baker, Voorhis & Co., 1873. 


This volume covers the titles between ‘‘ Evidence ” 
and *‘Insurance,”’ both inclusive. In the matter of 
convenience and accuracy there can be no question as 
to the superiority of this edition over the old edition 
and its supplements. Overruled and reversed cases, 
and cases superseded by statutes have been eliminated. 
Affirmed cases have been re-digested and the law 
given as held in the appellate court, while all the cases 
of current value have been brought together under one 
alphabet of subjects. While the old edition may serve 
those whose time is not valuable, the busy practitioner 
will find the new edition indispensable. 


The Commercial Law Register, a Manual of the International 
Merchants’ Protective Law Association, by 8. F. Kneeland, 
Counselor at Law, containing a list of the law members 
of the association, with their home testimonials, and a 
complete synopsis of the State laws of the United States 
and Dominion of Canada, relating to commerce, and 
other matters of interest to merchants, manufacturers 
and the legal profession. Albany: Parker & Herrick, 
business managers, 1873. 

With such a work at hand, a lawyer ought to have 
very little difficulty in securing, what is so often need- 
ed, a prompt and trustworthy legal correspondent in 
almost any part of the country, and at a definite and 
reasonable compensation. The lawyers selected of 
whom we have personal knowledge are, without excep- 
tion, honorable, capable and reliable men, and the 
home testimonials given in connection with all of thém 
are sufficient guaranties of their character and stand- 
ing. The terms for collections are given, and each 
correspondent is limited, we presume by agreement, to 
such terms. 

Reports of the decisions of the Court of A of the State of 
a ork not heretofore Ae under official sanction, 

rranged al, tically ntesand references to sub- 
sequent decisions and legislation. By Austin Abbott. 
ossy & Company, New York. Vol. 2. 

On the publication of the first volume of this work 
we took occasion to say that we doubted whether the 
profession would deem this republication of so many 
of the cases already reported in Keyes, justifiable. 
This remark, without further explanation, may be 
calculated to do the present series injustice. 

We have been frequently called upon to show the 
errors and the dangers of relying upon Keyes’ reports 
(1 Alb. L. J. 265, 308, 339; 2 id. 207), and to show that 
in some cases dissenting opinions had been reported by 
Keyes as the opinion of the court. But recently Chief 
Justice Church was called upon to consider one of the 
cases, to which we had referred, of this class (1 Alb. L. 
J. 265), and to say that it clearly was not good law. 
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Foote v. Bryant, 47 N. Y. 544, It is apparent that the 
report in Keyes must have misled the counsel in the 
latter case and imposed upon the court the labor of 
considering the bad law thus promulgated. Mr. Abbott, 
in the present volume, reports the case correctly as he 
does in this and the preceding volume, several of the 
cases pointed out by us. 

The reason why we doubted the propriety of repub- 
lishing so many cases already reported was, that we did 
not believe the profession ought to be called upon to 
purchase another set of reports. Mr. Abbott, in the 
present series, has performed his work so well that we 
think most of those who can afford to do so will be 
called upon to purchase it. It contains several cases 
never elsewhere reported, corrects many misreported 
cases calculated to mislead, and his notes of more recent 
cases and of cases not referred to in the opinions, add 
very much to the value of his volumes. Lawyers who 
have not purchased Keyes’ reports will not under- 
standingly do so, but will take Mr. Abbott’s instead of 
them. It is true Keyes’ are sold at a smaller price, 
but, in comparison with Mr. Abbott’s, they are not 
only utterly valueless, but are calculated to and will 
constantly mislead. A poor book is expensive at any 
price, while a good one, at reasonable figures, will win 
its way to popular favor. While opposed to the great 
accumulation of reports there are circumstances which 
justify them. 

We can hardly imagine a stronger combination of 
such circumstances than the miserable and disreputa- 
ble manner in which Keyes’ reports were foisted upon 
the profession and the courts. They are the decisions 
of the highest court of our State, and if Mr. Abbott 
or his publishers can succeed in replacing them with 
his, it will be a merited rebuke to the publisher of 
Keyes, and will certainly do much to rescue our court 
of highest resort from the odium cast upon it by the 
contemptible manner in which its decisions were at 
one time given to the world. 

> ————. 
CORRESPONDENCE. 


CONCERNING NAMES. 
RocuHeEsTeER, N. Y., September 13, 1873. 
Ed. Albany Law Journal: 

The opinion of Lord Penzance in Charter v. Charter, 
L. R. 2 Prob. & Div. 323, that ‘‘if a man be christened 
by several names they constitute but one christian 
name, and any one of them, the rest being omitted, is 
not the full legal name of the individual,” is a legal sanc- 
tion for what, in your article ‘CONCERNING NAMES”’ 
(8 Alb. L. J. 162), you call a “popular notion,” and 
deny upon authorities you there cite. 

J. L. A. 
————— > 


PRIZE ESSAY UPON INTERNATIONAL LAW. 


The following are the conditions of the prize of £300 
offered by his Excellency Senor Don Arturo de Mar- 
coartu, through the Social Science Association, for the 
best essay on the following subject : ‘“‘In what way 
ought an international assembly to be constituted for 
the formatien of a code of public international law; 
and what ought to be the leading principles on which 
such a code should be framed?”’ 

I. Competitors to send in their essays on or before 
June 1, 1874, under cover, with motto on the cover, and 
a sealed cover with the same motto containing the 
name and address of the author. 





If. The essay may be either in English, French or 
German, and should have with it an index. 

Ill. The adjudicators will be appointed by the ex. 
ecutive committee of this association, and they will be 
selected so as to form a body having an international 
character. The decision will be by the written vote 
of a majority of the judges. 

IV. If, in the opinion of the adjudicators, none of 
the essays are of sufficient value, the sum named wil] 
not be awarded, but the donor will offer the same prize 
of £300 for further competition. 

V. The adjudicators shall have’ power to give one 
prize of £300, or two prizes, one of £200 and one of £100, 

VI. The donor to be entitled to the copyright. 


—_—_—__——_ 


ENGLISH NOTES. 


Lord Lisgar, late governor-general of the Dominion 
of Canada, will preside over a commission appointed 
to inquire into the salaries and expenditures of the 
courts, and offices pertaining thereto, in Great Britain. 
— The London court of aldermen, after a thorough 
investigation, have come to the conclusion that the 
charges of bribery against the warders of Newgate, in 
connection with the plot for the escape of the Bank of 
England forgers, are unfounded. The Americans who 
were arrested for attempt to bribe have been dis- 
charged, and the warders restored to their duties. —— 
Edwin James, the London ex-barrister, is to be invited 
to contest Marylebone at the next election —a borough 
which he previously represented in two parliaments. 
—— The receipts of the court of chancery for the year 
ending March 31 last, were 241,6461. 6s. 7d. —— Lord 
Westbury left a fortune of £300,000, besides a large es- 
tate in Italy, and some lands in England. ——It is 
thought that by the end of the long vacation, the hear- 
ing and general health of Baron Martin will be so much 
improved as to render his retirement from the bench 
unnecessary. —— The Lord Chancellor will preside at a 
banquet to be given in Oxford on the 22d prox., by the 
Oxford Union Society. 


> 
LEGAL NEWS. 


James Ross Snowden, Esq., for twelve years pro- 
thonotary of the supreme court of Pennsylvania, has 
resumed the practice of the law at Philadelphia. 


Colonel Mallory, who is in charge of the signal ser- 
vice department during the absence, in Europe, of 
Gen. Myer, was a lawyer in Philadelphia before the 
breaking out of the rebellion. 


Senator Sumner, in a recent letter to Mr. H. Rich- 
ards, a member of the British parliament, congratulates 
that gentleman on the success of his motion regarding 
international arbitration in the house of commons, 
and says: “I find in your speech grand compensation 
for the long postponement to which you have been con- 
strained. It marks an epoch in a great cause. I know 
you will not rest. But this speech alone, with the 
signal result, will make your parliamentary life histor- 
ic. Surely Mr. Gladstone acted under some imagined 
exigency of politics. He cannot, in his soul, differ 
from you. Honoring him much, I regret that he has 
allowed himself to appear on the wrong side. What 
fame so great as his if he would devote the just influ- 
ence of his lofty position to securing for nations the 
inappreciable benefits of a tribunal for the settlement 
of their differences.”’ 
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DESULTORY SUGGESTIONS IN READING 
HISTORIC LAW. 


There is an existing tradition that the Creator com- 
manded Adam to see that justice be administered. 
Abendanas Discourses, etc., London, 1706. 

We can deprive this idea of the oriental drapery 
of language and assume it to express that Law is co- 
eval with man. 

1. The “ Science of Law” in its widest signification, 
in my opinion, rests on the appreciation of uniform 
results from mere thoughts upon the conduct of an 
aggregation of individuals or of an individual person 
in the political organization called a Government. In 
the study of this Science we find a basis in theoreti- 
cal causes only producing at one time and within 
certain territorial limits, a rule, which simply by 
changed reasoning or mere will at another period, or, 
at the same time, but in different territory, may be 
totally reversed. Take, for instance, the fact of the 
killing of a human being, its definition as an offense 
and the punishment thereof, or the status of a person 
under a given age, or a female in a condition of matri- 
mony. Inno other philosophical or speculative science 
will the results of a given cause be less certain. All 
the exact sciences on the contrary take their initiatory 
point from facts, demonstrate their unvarying like 
effect and follow them in facts to their ultimate con- 
dusion. The study of our science can properly be 
considered only as part of the study of the continuity 
of human thought. 

2. The most exact, absolute and abstract meaning of 
the word “ Law ” simply represents a rule operative in 
the Present, but conventionally it is also applied to 
designate rules of the Past. In this respect other 
languages possess a richer vocabulary. The terms 
“Lex,” “ Loi,” “ Gesetzkunde” are not convertible 
with “ Jus,” “ Droit,” “ Rechts Wissenschaft.” “ Jus est 
arsaequi et boni” says Ulpian.' We have adopted 
into our language the word “jurisprudence” and 
allow its general sense to represent also the science of 
legislation, but its meaning in Latin is somewhat 
different. “ Jurisprudentia est divinarum at que human- 
iarum rerum notitia justi atque injusti scientia.”? 
The ordinary meaning of the words “Common 
law,” “Equity” “Civil Law” indicates only some 
subdivision of local jurisprudence, though text writers 
like Blackstone have treated them as if they were of 
different subjects or different systems. The proper 
division, however, is into ‘ Statute Law” and “ Gen- 
eral Rules not passed into, but having equal authority 





1. Ulpian L.1. See Muhlenbruch’s Studium der Pandecten. 
Vol. 1, p. 3, n. 5. 


2.Cicero de offi. I 43. 





of Statute Law,” «. ¢., “ Lex Scripta” and “ Lex non 
Scripta,” the Hebrew “ Tora she Bicsao” and “ Tora 
She Bal Peh.”* The entire Raman Civil Law is of 
the character lex non scripta, soin the French “ Droit 
Common,” the German, “Gewein Recht,” and of 
England the “Common Law.” It embraces “ Equity.” 
It is a misnomer to call that rule “Law” which in 
the same jurisdiction and at the same time is revoked 
or modified by another rule orlaw. In England courts 
originally instituted for general purposes would not 
orcould not assume jurisdiction of the whole subject- 
matter,‘ and by this arbitrary division created branches 
of study not recognized in other countries’ for in no 
other country than England, its dependencies and the 
United States, is a professional man considered enti- 
tled to distinction from merely being either a good 
Common-Law or Equity Lawyer. In all other coun- 
tries the Lawyer may exceptionally arrive at fame as 
an orator or advocate, but among the learned he is 
esteemed only for erudition in the codes and Corpus 
Juris as a complete system. “ Omnium Rerum mag- 
narum atque artiwm scientiam.”* It is commonly 
believed that our rules of “ Estates” in land originate 
with the Common Law of England. I think that 
“ Wilkins’ Leges Anglo Saxonice,” the great authority 
of the English Laws before the Conquest give but 
little light on this subject. Littleton may be accepted 
as the authority. Mr. Humphreys, in his “ Observa- 
tions on the actual state of the English laws of real 
property, etc., London, 1872,” title ix, part 1, “ of the 
sources of the laws of real property,” does not name 
either Littleton or Fleta or Bracton. Nevertheless 
the origin of fiefs was in France. The Normans, 
the conquerors, brought their existing laws with them, 
supplanted the Saxon, and being the dominant power 
preserved what was the “ Coutwme de Bretagne” and 
“ @outume Normande” into incorporation into the 
English Jurisprudence, and therefore Mr. Dupin refers 
to Houard’s “ Ancient Laws of France, preserved by 
the English Common Law (Coutwmes Anglaises), col- 
lected by Littleton,” and to his ‘“ Coutwmes Anglo- 
Normandes” as instructive, and to be a part of the 
library of a French Jurisconsulte.". Authorities much 
more accessible to the general reader are the sacred 
volumes of the Pentateuch, which gives us history of 





3. Q. As to the true meaning of “ ApYpM M7” by R’ Jehuda 
Hallevi, translated by Leeser “‘the Engraven Law, * Ley Es- 
culpida” in Portuguese. Also of “ Suntra,’’ Hindoo expres- 
sion to designate the “* Eternal Traditional Law.” 

4. The “actio prohibitoria”’ was a settled civil law remedy 
where a party ex debito justitia was entitled to an injunction 
to restrain an infringement Of rights to real property. There 
was such an equitable action in the Chancery. 1Spen. Eq. 
Jur., etc., pp- 71. 

5. See Townshend’s Ram on Legal Judgments, p. 60, and 
Broom’s Legal Maxims. ‘‘ Legem respectat Equ ” and 
* Equitas Sequitur Legem.” 

6. Dupin’s Lettres sur L’ Etude d’ avocut, vol. 1, p. 20. “* The 
Common Law includes those principles, usages and rules 
of action applicable to the government and security of per- 
sons and property which do not rest for their authority 
upon any express and positive declaration of the will of the 
Legislature.” 1Kent’s Com, 472. 

Townshend’s Ram Legal Judg. p. 37. 

7. Dupin’s Lettres, etc., vol. 2, p. 191, Nos. 737, 738. 
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early conveyances of “estates” in land. The firstis 
an instance in which for a money consideration by 
livery of seizin, “Thg field and the cave that is 
therein,”® was conveyed for a possession. The next 
describes the gift of an allodial tenure acquired by 
pedis possessio only: “To him I give the land that he 
has trodden upon and to his children.”* The third is 
of a formal conveyance in fee of an estate of inherit- 
tance, absolute by deed, signed, sealed “ according to 
law and custom,” witnessed and delivered by a party 
in possession to the party next entitled, “for the 
right of redemption is thine and the inheritance is 
thine.” Blackstone " quotes this last citation as a 
very remarkable instance not only of the attestation 
by “seal,” but also of the other usual formalities 
attending a Jewish purchase, but he is silent asto the 
quality of the estate conveyed and to legal require- 
ments of the mode of conveyance, “according to law 
and custom,” which comprised the signing, sealing, 
witnessing, acknowledging and delivery of a convey- 
ance as required by the statutes of almost all the 
States of the Union. I also doubt whether the denom- 
ination of a deed as Syngrapha is exact."* A precedent 
of a “Zvyvpeada ” in totedem verbis is to be found in the 
oration of Demosthenes against Lacritos.? Itisastrict 
contract, acknowledging an indebtedness of three 
thousand drachmas Athenian silver, for which it 
pledges cargo outward bound of a twenty-oared 
galley, out of the proceeds of which cargo the loan 
is to be repaid. It stipulates the right of the lenders, 
in case of default of payment as provided for, to 
take possession of and sell the merchandise. It pro- 
vides for contingencies of jettison (jactura) and of 
hostile detention, and for reshipment to Athens in 
case the cargo cannot reach the port of destination. 
It gives a lien for any deficiency on the joint and sepa- 
rate property of the debtor’s “de omnibus eorum bonis 
tam terrestribus quam nauticis.” It refers to a prior in- 
terest, bearing acknowledgment of the debt of the 
parties, and concludes with the formula: “ Jn his rebus 
nihil plus valeat hoc syngrapha.” It was witnessed by 
three witnesses (Maprupeg) and is proved by Archeno- 
mides, son of Archadamant, the Anagrysian, to have 
been delivered to him by all the parties thereto, and 
to have been acknowledged by them to him as their 
syngrapt. (I have, for convenience, transcribed from 
the Latin translation, instead of using the Greek 





8. Genesis, ch. 23. 
9. Deut. ch. 1, v. 36. In contradistinction to a grant to the 
Tribes. 


10. Jeremiah, ch. 32, v. 9-12. Not noticed in an elaborate 
essay ‘on seals,” 1 Vol. Am. Law Rev. (Boston) pp. 638 and 
seq. 

11. Blacks. Com. Part 2, p. 305, in note. 

Ils, Ib. p. 296. 

12. Demosthenes contra Lacritos, 
against Zenotherius, Phormion an 
pari materia in suits on contracts. The oration v. Conon in 
a civil action to recover damages for an assault and bat- 
pans od For Callicles is a defense to an action for stopping a 
water-course. Inthe exhaustive opinion of PECKHAM, J., 
in Pivley v. Clark, N. Y. 520,the maxim of curret 
LE debet i" eat is fully maintained but this coutlon is not 

erred to. 


Or. 35. The oration 
Dionysidorius are in 





text.) In Demosthenes’ oration against Dionysido. 
rius, reference is made to a syngraph, but neither itg 
form or contents is set out at length. TI have ar. 
rived at the belief that the technical name of a con- 
veyance of real estate in the Greek language was 


mpooBokn. It was the unquestioned word used in the 
Talmudic law for such conveyance, “ Prus Bus,” de- 
rived from the above Greek word.“ It was a written 
instrument, which had to be executed and ecknowl- 
edged by the grantor before a competent judicial 
authority.% On the other hand Gneist asserts that 
the term =vvv9e¢7 denotes a technical contract by con- 
sent of all parties..° Mr. Washburn, in his treatise 
on real property, gives countenance to a belief that 
mortgages were invented by the Jews," while Black- 
stone speaks of them as “dead pledges.” I have it, 
however, from excellent authority that our present 
form of mortgage (excepting the power of sale required 
by our statute) is a true translation of the “pactum fidu- 
ci” of the Roman law prior to the Pandects, and that 
their legal force and effect were the same."* Much 
speculation has been indulged in as to the origin and 
history of drafts. English commentators” refer to 
them as originating in the fourteenth century, among 
the Jews. A French author believes them to be 
identical with the Lettres de Foires and Litter Nun- 
dinales.” Another thinks he can trace them to the 
sixth century.” The earliest mention of drafts which 
I have been able to trace (though in one of the ora- 
tions of Demosthenes he speaks of a verbal and 
written order ona banker for the payment of a de- 
posit), occurs, however, in the history written by Prof, 
Jur., Dr. Hubschke, of Breslau, of the claim of Cicero 
against Dolabella.* According to this account, 





13. It has very recently been again doubted, whether these 
speeches can be ascribed to Demosthenes, but the fact of 
their delivery by some other party is conceded. Revue de 
deux Mondes, June 15, 1873, in notes to pp. 934, 944. 

14. Auerbach’s j. Obligationen Recht, p. 191. 


15. Mishna, BI, Pea, ch. 3, v. 6: 


D232) AXE. 3Yn NAY 55 yprp Tow NI DN, 
nvans ond pre ov033 wy mph ame rdy 
“TpIND Wwe 033 


Here the “ Prusbal” is distinguished from the authentic 
contract, Shtar, and from mere possession, Chasakah. 

16. Gneist. Formelle Vertracge, p. 476. 

17. Washburn on Real Property, vol. 1, p. 477 (on the 
authority of Powell). Unquestionably that pledges of land 
in possession was known to the Talmud, but though par- 
taking of the hypothecary character were not our mort- 
gages. 

18. J. E. Goudsmit, Professor of Roman and Civil Law at the 
University of Leiden, author of “ Theorie des Pandectes, etc.” 

19. Blacks. Com. vol. 2, p. 467. 

20. Fremery Droit Commercial, p. 99; and see Peehl’s Han- 
delsrecht, vol. 2, introduction to Wechs¢lrecht. 

21. Guyot’s Repertoire, etc., Francais. “ Lettres de Change.” 
We must, however, distinguish between the contract of ex- 
change, the bill itself, and the law concerning liabilities 
cambialis which is surely of comparatively modern origin. 
In the United States the difference between the “ contract 
of exchange ” and its fruit, “ the bill of exchange,”’ is not 
noticed. The“ promissory contract” (Shtar chob.) is well 
known to the Rabbinical Law. The word “ Rabbi” is 
analogous to the Greek Bpa Bevg Arbitrator, Distributor 
of Prizes. 

22. Savigny’s Zeitschrift fin Historische Rechtswisse 
vol. 14, p. 42, and letters of Cicero ad Atticum 15, 16, etc., ci 
by Hubschke. 
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Cicero’s claim against his son-in-law arose for re-pay- 
ment of dowry to Tullia, and which had to be re-im- 
pursed by reason of their divorce. It was agreed 
that this money was to have been repaid in three 
annual installments. The first had come due and 
had not been paid. Vettianus, the banker who was to 
have paid for Dolabdelia, had not done so. The drafts 
which Dolabella had given to Cicero upon his (Dolabel- 
la’s) debtors had not been paid They were insolvent, 
so was Dolabella himself (aricia), Cicero was in need 
of money but his debtor was with Cesar, out of the 
jurisdiction. The creditor was delicate (Aveomeiv-) 
about suing and how to sue; he was afraid of releas- 
ing Dolabella’s sureties on the contract whom he 
Cicero evidently did not wish to prosecute or to dis- 
charge. This is a very interesting case. Another 
German author derives the origin of the laws of Bills 
of Exchange from the gospels. Matthew, ch. xxv: v. 
27, and Lucas, ch. xix: v. 23. I leave these texts to 
be referred to by the reader in the Greek, Latin and 
English versions.** I have been led to the conviction 
that in an attentive reading of the Scriptures and of the 
ancient classics a student will find an agreeable occupa- 
tion to learn “ Sources” of Law. It is surprising that 
no manuscript of Arabic Literature has been published 
instructing us as to the laws of the Moors. It is 
difficult to believe that the people who dominated 
both shores of the Mediterranean and left the monu- 
ment of the Alhambra as a memorial of their advance: 
architecture, who were the astronomers of their age, 
should not have left a siigle parchment showing the 
laws which with them, the successors of the Phoe- 
nicians, governed their extensive trade and commerce. 
It may be reserved for a future Irving, Prescott or 
Motley, to find such archives and supply the void. 
It must not be supposed that there is no pre-Justinian 
history to the civil law. I refer to the book of Pro- 
fessor Blondeau, of the law faculty of Paris,* which is 
cited as authority by Ortolan in his standard work 
“Explication historique des Instituts.” * 

This so-called ante-Justinian law comprises Gaius, 
Ulpian, and, among others, the “Legum Mosaicarum 
é Romanorum collatio.” There is some force in the 
objection that the Mosaic could not have had any 
influence upon Roman jurisprudence, that the Roman 
was too proud to borrow from others; that, on the 
contrary, Palestine being subjugated by Rome, had 
had imposed upon it the institutions of the conquer- 
ors. Conceding this argument, in the face of the 
opposite authority, we nevertheless meet in the Lex 





23. The earliest precedent extant of a Bill of Exchange 
(First) in its present form is under date from Milan, March 9, 
18%. See Poehl’s Handelsrecht, vol. 2, pp. 1-33. Copy: 
Pagate per FF mony prima litera a di IX Ottobre a Luca de 
Goro Lib. XIV sons par la valute qui da Mesio Reno al tem 
li pagati et poneti a mio conto. e.R. che Christo ve auerde. 
Boromeo de Bonromet salute de Milano a di IX de Marzo, 
185. Indorso “ Alessandro de Bonromeo et Domenico de 
Andrea inveneri prima de lib 45.” 

%4. Jus anti Justinianeum seu monumenta Juris, anti Jus- 

ni procipue extra Pandectes et Codicis, tam Justin- 
m quam Theodosianum servata. Paris, 1838 
%. Paris, ed., 1840. 





Mosaica a body of law, both of the lex scripta and 
the most astute lex non scripta. The theory of its 
administration was fundamentally different from the 
Romans. The latter had its jus civilis for the Romans, 
its jus gentium for other nations.** It legislated for 
privileged classes wholly unknown to the former, 
whose laws were enforced for themselves as for the 
strangers who dwelt in their gates, and in whose 
jurisdiction no one but the king, who could not judge 
himself, could plead an exemption or privilege from 
the law of the land in due course of administration 
by its ordinary tribunals. An extended resume of 
the Hebraic law, as comprised in holy writ, and ex- 
plained in Mishna and Gemara, would greatly extend 
the necessary limits of these fugitive remarks. Suf- 
fice it to say that our constitutional guaranties against 
ex post facto laws, and for the confrontation of wit- 
nesses, in person, in the presence of the accused, are 
some of the fundamental maxims of this jurispru- 
dence. The notion generally entertained that a 
female could not obtain a divorce for cause is falla- 
cious. Selden, the author of Janus, must have writ- 


ten his Uxor Ebraica et de Successionibus et Leges 
Ebraeorum,” as bearing upon the law practiced in 
England. There is no subject of civil law, concern- 
ing property and rights of persons and property, 
which is not treated of in the Talmud with a result 
frequently coincident with what is now acknowledged 


law. The subject has, within the last quarter of this 
century, been cultivated by writers in Germany, and 
I hope to be able to present it hereafter in a more 
fitting shape to American jurists, At all events I 
hope to have succeeded in calling their attention to 
this field of literature hitherto so unknown, but ac- 
tually so misrepresented that Mr. Bishop (no doubt 
in ignorantia cause) classes Mosaic law among the 
barbarian codes. 
PHILIP J. JOACHIMSEN. 


_——— 


RAILROAD AID BONDS IN THE UNITED 
STATES SUPREME COURT. 


The constitutional power of the legislature to 
authorize municipal corporations to aid in the con- 
struction of railroads, and to impose taxes therefor, 
has been the fruitful subject of controversy in the 
different States during the past few years. Until 
recently such power was very generally conceded by 
the courts, but latterly it has been denied by the 
highest courts of several States. See Hansen v. Ver- 
non, 27 Iowa, 28 (1 Am. Rep. 215) ; Whiting v. Sheboy- 
gan Railway Company, 25 Wis. 167 (3 Am. Rep. 30); 
The People v. The Township Board of Salem, 20 Mich. 
452 (4 Am. Rep. 400). 





26. Maine’s Ancient Law, 46, 47. 

. London, 1646, and in preface to his Synhedruis, etc., by 
pF — Rong De Utilitate litterarum Orientalum in Juris- 
prudentia. Both these books are in the private library of 
my friend Rev. Dr. A. Huebich. 

28. Bishop on Marriage and Divorce, § 273, n. 2. 
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The supreme court of the United States has fre- 
quently been called upon to consider the question of 
the validity of municipal bonds issued in aid of rail- 
roads, and “ influenced, doubtless, by a keen sense of 
the injustice and odium of repudiation,” to use the 
language of Mr. Justice Dillon (Mun. Corp. 402), 
‘has at all times displayed a strong determination 
effectually to enforce their payment.” 

Among the decisions of that court, at its last term, 
were several important cases directly upon this ques- 
tion, which are not yet reported and which are 
worthy of notice. 

The first of these cases is Olcott v. The County Board 
of Supervisors of Fond du Lac County, which was an 
action brought upon the county orders or promissory 
notes of the county, issued in 1869, and made paya- 
ble to the Sheboygan and Fond du Lac Railroad 
Company or bearer. They were issued in pursuance 
ofan act of the assembly of the State authorizing 
the county “to aid the completion of the Sheboygan 
and Fond du Lac Railroad.” By the act the officers 
of the county were authorized to issue the orders to 
the railroad company, in case a popular vote, therein 
directed, should be in favor of railroad aid. The 
only question in the case, and the one directly passed 
upon by the court, was whether this act was a lawful 
exercise of constitutional power. The supreme 
court of Wisconsin had already, in Whiting v. The 
Sheboygan Railroad Company, supra, decided that the 
act was unauthorized by the constitution. But this 
court while acknowledging the binding force of the 
general rule requiring it to follow the decisions of the 
highest courts of the States respecting local questions 
peculiar to themselves, or respecting the construction 
of their own constitutions and laws, yet refused to be 
governed by the decision in Whiting’s case because it 
“was a determination of no local question or ques- 
tion of statutory or constitutional construction,” but 
of a question of general law—to wit: Whether a 
use is public or private. In discussing this point Mr. 
Justice Strong, who delivered the opinion of the 
court, said: “The nature of taxation, what uses 
are public and what are private, and the extent of 
unrestricted legislative power, are matters which, like 
questions of commercial law, no State can conclusively 
determine for us.” The court also advanced as an- 
other reason why it was not concluded by the Wiscon- 
sin decision, the consideration that when the contract 
in question was made it was valid under the constitu- 
tion and laws of the State as they had been previ- 
ously expounded by its judicial tribunals and as they 
were understood at the time, and that therefore no 
subsequent action by the legislature or the judiciary 
could be regarded as establishing its invalidity. 

Having thus disposed of Whiting v. Sheboygan, the 
court proceeded to consider the main question of the 
constitutionality of such legislation. It should be 
noticed, by the way, that the constitution of Wiscon- 
sin contains no express denial of power in the legisla- 





ture to authorize municipal corporations to aid in the 
construction of railroads or to impose taxes for that 
purpose. An implied inhibition only was asserted or 
claimed. It was insisted that the legislature could 
not empower a municipal corporation to levy and 
collect taxes for any other than a public use, and that 
taxation in aid of a railroad was not taxation for a 
public use. It was also urged that, although a railroad 
may be so far a matter of public concern as to justify 
an exercise of right of eminent domain to facilitate 
its construction, it was not such a public use as would 
justify taxation in its behalf. 

But the court held that railroads, though constructed 
and owned by private corporations, are public high- 
ways, and, therefore, public uses. The court said: 
“Tf there be any purpose for which taxation would 
seem to be legitimate, it is the making and mainte- 
nance of highways. They have always been govern- 
mental affairs, and it has ever been recognized as one 
of the most important duties of the State to provide 
and care for them. Taxation for such uses has been 
immemorially imposed. When, therefore, it is settled 
that a railroad is a highway for public use, there can 
be no substantial reason why the power of the State 
to tax may not be exerted in its behalf. It is said 
that railroads are not public highways per se ; that 
they are only declared such by the decisions of the 
courts, and that they have been declared public only 
with respect to the power of eminent domain. This 
is a mistake. In their very nature they are public 
highways. It needed no decision of the courts to 
make them such. True, they must be used in a pe- 
culiar manner, and under certain restrictions, but they 
are facilities for passage and transportation, afforded 
to the public, of which the public has a right to avail 
itself. As well might it be said that a turnpike isa 
highway, only because declared such by judicial de- 
cision. A railroad, built by a State, no one claims 
would be any thing else than a public highway, justi- 
fying taxation for its construction and maintenance, 
though it could be no more open to public use than is 
a road built and owned by acorporation. Yet it is 
the purpose and the uses of a work which determine its 
character; and if the purpose is one for which the 
State may properly levy a tax upon its citizens at 
large, its legislature has the power to apportion and 
impose the duty, or confer the power of assuming it 
upon the municipal divisions of the State. Cooley’s 
Const. Limitations, 226. And surely it cannot be 
maintained that ownership by the public, or by the 
State, of the thing, in behalf of which taxation is 
imposed, is necessary to justify the imposition. There 
are many acknowledged public uses that have no 
relation to ownership. Indeed, most puke expen- 
ditures are for purposes apart from any proprietorship 
of the State. A public use may, indeed, consist in 
the possession, occupation and enjoyment of prop- 
erty by the public, or agents of the public, but itis 
not necessarily so. Even in regard to common roads 
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generally, the public has no ownership of the soil, no 
right of possession or occupation. It has a mere 
right of passage. While, then, it may be true that 
ownership of property may sometimes bear upon the 
question whether the uses of the property are public, 
it is not the test.” 

It was also strenuously urged against the constitu- 
tionality of the law, that it attempted to authorize the 
county to assist the railroad by a donation, and that 
taxation for the purpose of making a donation was 
invalid, even though the ultimate uses were public. But 
the court held that it made no difference in what way 
the aid was extended— ‘that there is no sub- 
stantial difference in principle between aid given toa 
railroad company by subscription toits stock and aid 
given by donations of money or land.” 

The court therefore held that the act was a consti- 
tutional exercise of legislative power. From this 
decision the Chief Justice, Mr. Justice Miller and 
Mr. Justice Davis dissented. 

Another important case decided at the same term 
was that of The Chicago, Burlington & Quincy Rail- 
road Company v. The County of Otoe. The question 
in that case was whether the act of the legislature of 
Nebraska, authorizing the county of Otoe to issue 
bonds in aid of a railroad outside of the State, was 
constitutional. The preamble of the act recited that 


the qualified voters of Otoe county had authorized 


the commissioners of the county to issue its bonds to 
any railroad in Fremont county, Iowa, that would 
secure to Nebraska City an eastern railroad connection, 
and it was therefore enacted that the commissioners 
should be authorized to issue a certain amount of the 
county bonds to the Burlington and Missouri Railroad 
or to any other railroad company that would secure 
to Nebraska City a direct eastern railway connection, 
as a donation to the company, on such terms and con- 
ditions as might be imposed by said commissioners. 
Under this act the bonds, on which suit was brought, 
were issued to the Burlington and Missouri Railroad 
Company and by it negotiated to the plaintiffs. There 
was no direct or express prohibition in the State con- 
stitution against such legislation, but there were pro- 
visions that private property should not be taken for 
public use without compensation, and that the “credit 
of the State should never be given to or bound in aid 
of any individual association or corporation,” and it 
was urged that these provisions rendered the act void. 
But the court held, Mr. Justice Strong delivering the 
opinion — for reasons similar to those stated in the 
prior case — that the legislature had the constitutional 
power to authorize municipal aid to railroads and that 
this power was not restricted by either of the consti- 
tutional provisions above stated. The court also dis- 
cussed, somewhat more fully than in the first case, 
the power of the legislature to authorize a municipal 
donation in aid of railroads and, as in that case, 
decided that it had the power, 

It was also urged that the act was invalid because 





it authorized aid to a railroad beyond the limits of 
the county and outside the State. But the court 
said: “It was for the legislature to determine whether 
the object to be aided was one in which the people of 
the State had an interest.” 

Another important point which arose in the case, 
and upon which the circuit court divided, was 
“whether the county commissioners of Otoe county 
could, under the act of February 15, 1869, lawfully 
issue the bonds from which the coupons in suit were 
detached, without the proposition to vote the bonds 
for the pupose indicated, and also a tax to pay the 
same being or having been submitted to a vote of the 
people of the county, as provided by the act of 
the territorial legislature of Nebraska, passed 
January, 1861. The court said: “This question we 
answer in the affirmative. If the legislature uad 
power to authorize the county officers to extend aid 
in behalf of the county or State, to a railroad com- 
pany, as we have seen it had, very plainly it could 
prescribe the mode in which such aid might be ex- 
tended, as well as the terms and conditions of the 
extension, and it needed no assistance from a popular 
vote by the municipality. Such a vote could not 
have enlarged legislative power. But the act of 
1869 was an unconditional bestowal of authority 
upon the county commissioners to issue the bonds to 
the railroad company. It required no precedent 
action of the voters of the county. It assumed that 
their consent had been obtained. That prior to 1869, the 
sanction of approval by a local popular vote, had been 
required for municipal aid to railroad companies, or 
improvement companies, is quite immaterial. The 
requisition was but the act of an annual legislature, 
which any subsequent legislature could abrogate or 
annul.” See, however, the decision of the Court of 
Appeals of New York in People v, Bacheller, ante, 120. 

That the legislature has the constitutional right to 
authorize municipal corporations to subscribe for the 
stock of a railroad, and to issue bonds to aid in the 
construction thereof, was also held by the same court 
in Saint Joseph Township v. Rogers, 7 A. L. J. 362. 

There are also several decisions of the same term 
in relation to defenses to such bonds in the hands of 
bona fide holders for value, notice of which we 
must defer to next week. 


———— oe -—_-—— 
CURRENT TOPICS. 


According to the statement of a correspondent of 
the World, it would seem that the “dead lock” in the 
administration of criminal justice, which has existed 
in Utah for nearly two years, is at anend. Prior to 
1871 the criminal affairs of the territory were mainly 
disposed of by the Probate Court, but since then the 
Supreme Court has decided that the Probate Court had 
no jurisdiction in such matters, and has uniformly 
discharged all criminals held for trial in that court, on 
habeas corpus. At the same time the supreme court 
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held that it (the supreme court) had no authority to 
draw a grand jury, and the result has been that niale- 
factors of all sorts have had a free carnival. During 
last month the territorial attorney-general moved, 
before Chief Justice McKean, for a mandamus, to com- 
pel the clerk of the court to issue a venire for a grand 
jury. The correspondent says: “In making this 
motion the gentleman cited the late decision of Asso- 
ciate Justice P. H. Emerson, declaring that the law 
is mandatory upon the clerk, and that it is his bounden 
duty to issue a venire regularly without any delay. 
Judge McKean listened, with head down, until the 
attorney-general closed his remarks, when he said, in 
a tremulous voice, that he would take the papers, and 
hold the case under advisement. The expression of 
the bar, as made known during the noon recess of 
court, was unanimous in the declaration that the 
papers would be pigeon-holed and no action taken; 
but late in the afternoon rumors prevailed that a 
venire had actually been issued. Without awaiting 
Judge McKean’s action the clerk took steps to have a 
grand jury drawn. This ‘responsibility’ was taken 
to avoid the unpleasant necessity of McKean’s attempt- 
ing to controvert Emerson’s decision, or refusing to 
issue the mandamus.” 





Some of the most prominent lawyers of New York 
city —among the number Wm. M. Evarts, Henry 
Nicoll and Henry E. Davies — last week addressed a 
letter to Attorney-General Barlow, urging him to 
allow his name to be presented as a candidate for 
re-election to that office. The letter spoke in very 
flattering terms of the energy, fidelity and ability, 
with which Mr. Barlow has discharged the duties of 
his office. Such a letter coming from such a source, 
was undoubtedly a very gratifying testimonial, but it 
appears at this writing, not to have induced Mr. Bar- 
low to consent to be a candidate. It is stated, how- 
ever, on very good authority, that Mr. Barlow will 
accept, provided he receives the nomination. 


A Tribune Washington correspondent gives cur- 
rency to a report, which, he says, “comes with such 
directness from the President, that were it not for its 
extraordinary character, could not fail to be believed” 
to the effect that no choice of a Chief Justice will be 
made until after the New York election, and that 
then, if the New York legislature is such as to enable 
Mr. Conkling to dictate his successor in the senate, the 
chief justiceship will be given tohim. There is very 
likely very little foundation forsuch arumor. It was 
announced soon after the vacancy occurred that no 
appointment would be made until the meeting of 
congress. So that the present delay is no indication 
that the President is awaiting the result in New York. 
There is unquestionably a strong feeling among a very 
large and respectable portion of the members of the 
legal profession against the appointment of Senator 








Conkling, or of any one else whose distinction hag 
been achieved mainly in political life. The position 
demands, and the profession demand, a great lawyer 
rather than a great politician—and although Sen- 
ator Conkling is a lawyer of good ability his chief claim 
to place and honor is as a politician. Associate 
Justice Miller is strongly pressed by his friends, as 
is also Associate Justice Swayne. Either would give 
entire satisfaction, though the advanced age of the 
latter might perhaps be at sometimes a drawback. 


The extradition proceedings in the case of Carl 
Vogt terminated on Thursday week, by his formal 
discharge by Judge Blatchford. As the case has 
attracted considerable professional interest, we give a 
brief rehearsal of its principal points. On the morn- 
ing of October 1, 1871, the Chevalier de Bianco, an 
aged and wealthy nobleman residing at Brussels, 
Belgium, was found murdered in his bed, his safe 
broke: open and robbed of a large amount of valua- 
ble securities. No clue was obtained to the perpe- 
trator of the crime until the March following, when 
some bonds, known to have been the dead man’s 
property, reached Antwerp, from this country, for re- 
demption. This led to the arrest of Vogt in Phila- 
delphia. He was a native of Prussia, and his real 
name Stupp. His possession of the stolen securities, 
the statements of one of the women with whom he 
fled from Belgium, and other facts which the detec- 
tives unearthed, tended very strongly to fix the crime 
on him. Then came a diplomatic request from Bel- 
gium to the United States, asking a surrender of 
Vogt on the ground of national comity. The request 
was refused, there being no extradition treaty be- 
tween the two countries. Application was, therefore, 
made to the governor of the State, who ordered a 
rendition of the criminal under the statute of 1822. 
Just as-he was about to be taken on board the steamer 
for Europe, a writ of habeas corpus was served, bring- 
ing him before Judge Curtis of the superior court, 
who declared the statute unconstitutional, and the 
order of rendition void. This decision was affirmed 
by the supreme court and by the court of appeals. 
Then followed a demand for his surrender from the 
Prussian government — with which we have a treaty 
of extradition — on the ground that, as Stupp or Vogt 
was a German citizen, he was amenable to that 
country under a local law, which provided that any 
citizen of the empire committing a crime in any 
country, which was not taken cognizance of and 
punished by that power, was liable to trial in Ger- 
many. Judge Blatchford, after a very elaborare ex- 
amination, decided that Vogt came within the terms 
of the treaty with Prussia, and ordered his extradi- 
tion. Vogt’s counsel immediately entered a protest 
with the Secretary of State at Washington, who re 
ferred the case to the attorney-general. The attorney- 
general gave it as his opinion that Judge Blatchford 
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was wrong, and the Secretary of State thereupon re- 
fused to recognize the right of Prussia in the premises. 
Thus ends the case, except a civil suit for a recovery 
of the stolen bonds. 
—— ++ 
NOTES OF CASES. 


An important point of commercial law was decided 
by the supreme court of the United States at the last 
session, in Carpenter v. Lingan (not reported). The 
plaintiff was the assignee for value, before maturity, 
of a negotiable promissory note made by defendant, 
and of a mortgage bearing even date, executed by 
defendant and conditioned for the payment of the 
note at maturity, according to its effect. The suit 
was for a foreclosure of the mortgage, the note not 
having been paid at maturity. The defendant set up 
facts which would have constituted a valid equitable 
defense to a suit between the parties to the note and 
mortgage, but notice of such facts was not brought 
home to plaintiff. The court held that the plaintiff, as 
assignee, took the mortgage as he took the note, free 
from the objections to which it was liable, and cited 
the following authorities in support thereof: Powell 
on Mortgages, 908; 1 Hilliard on Mortgages, 572; 
Coote on Mortgages, 304; Reeves v. Scully, Walker's 
Ch. 248; Fisher v. Otis, 3 Chand. 83; 4 id. 153; 
Bloomer v. Henderson, 8 Mich. 395 ; Potts v. Blackwell, 
4Jones, 58; Cicoth v. Gagman, 2 Mich. 381; Pierce 
vy. Faunce, 47 Me. 507; Palmer v. Yates, 3 Sandf. 137 ; 
Taylor v. Paige, 6 Allen, 86; Cornell v. Hitchins, 11 
Wis. 353. It must be admitted, however, that there is 
considerable discrepancy in the authorities upon this 
question. For instance, in Bailey v. Smith, 14 Ohio 
St. 346, the court, in an opinion marked by great 
ability and fullness of research, came to a conclusion 
directly opposite to that above. The judgment in 
that case was put, chiefly, upon the ground that notes 
negotiable are made so by statute, while mortgages 
are not. But as the court, in the principal case, 
pointed out, the debt is the principal thing, and the 
mortgage an accessory. Equity puts the principal 
and accessory upon the same footing, and a transfer 
of the former carries with it, of necessity, the latter. 
The case is entirely unlike one where the mortgage 
stands alone, or the note is non-negotiable or is 
assigned after maturity. Such a case was Mathew v. 
Walwyn, 4 Ves. 126. 


The decision of the court of appeals of this State 
in Kelly v. Crapo, 45 N. Y. 86 (6 Am. Rep. 35), was 
reversed by the supreme court of the United States 
at the last term. The case involves a curious ques- 
tion of conflict of jurisdiction, and was very elabor- 
ately considered both by the State and federal courts. 
The following were, briefly, the facts: In February, 
1861, the insolvent court of Massachusetts appointed 
Crapo and others assignees in insolvency of Gibbs & 
Jenny, residents of that State; and the judge of that 





court executed and delivered to them an assignment 
of all the personal property of Gibbs & Jenny. At 
this date Gibbs & Jenny were owners of the ship 
Arctic, registered in Massachusetts, but which was 
then in the Pacific ocean. On the 30th day of the 
following April the Arctic arrived in the port of New 
York, and was at once seized by Kelly, sheriff, under 
an attachment, at the suit of a New York creditor 
of Gibbs & Jenny. Crapo and his co-assignees 
claimed the vessel and gave the usual bond for 
her release. This action was brought on the bond. 
At the trial the plaintiff had a verdict, subject to the 
opinion of the court at general term, The general 
term ordered a judgment for the defendant, which 
judgment the court of appeals reversed, holding that 
the lien under the attachment was valid against the 
claim of the assignees in insolvency, on the ground 
that the vessel was never within the operation of the 
insolvent proceedings in Massachusetts. The pre- 
vailing opinion in the United States supreme court 
was delivered by Mr. Justice Hunt, and is very elab- 
orate. It takes the ground that, under the facts of 
the case, the relation of Massachusetts to the Union 
had no effect upon the title to the vessel. “It 
stands as if that State were an independent sovereign 
State.” And under the rule that both the public and 
private vessels of every nation on the high seas, and 
out of the territorial limits of any other State, are 
subject to the jurisdiction of the State, to which they 
belong, the ship was a portion of the territory of 
Massachusetts, and the assigment by the insolvent 
court of that State passed the title to her, in the same 
manner and with like effect as if she had been physi- 
cally within the bounds of the State. Mr. Justice 
Clifford dissented from this opinion, but concurred in 
the result, on the ground that under the constitution of 
the United States, the proceedings of the insolvent 
court of Massachusetts were entitled to the same 
force and effect in New York as in Massachusetts. 
Mr. Justice Bradley and Mr. Justice Field were for 
affirmance. 


In connection with the article recently published 
in the Law Journat, entitled “Some recent decisions 
under Sunday laws,” Mr. E. B. Smith, State reporter 
of Maine, calls our attention to a case on the subject 
in the last volume of Maine reports —Parker v. Latner, 
60 Me. 528. The plaintiff let his horse and carriage 
to the defendant, on Sunday, for a pleasure drive to 
Scarborough, during which drive the property was 
injured through the negligence of defendant. Plain- 
tiff brought an action on the case to recover damages. 
The court held that the plaintiff could not recover, 
the contract of letting being illegal under the Sunday 
law. The court said: “The case finds that the con- 
tract between the parties was one of bailment. The 
defendant’s possession was under and by virtue of 
such contract. His liability arose under it. His pos- 
session was obtained by virtue of it. As a bailee, the 
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defendant was bound to pay the stipulated price for 
the use of the property loaned, and to use it with 
ordinary care and diligence. In case of a negligent or 
careless use thereof, he would be liable upon his con- 
tract for the damages arising from such negligence 
and carelessness. Such is the general rule; but in 
this case the contract was illegal. Had the plaintiff 
sued for the hire of the articles loaned he could not 
have recovered. Suing for damages, arising from the 
violation of his contract, he can be in no better con- 
dition. The defendant could not have recovered 
against a town for any injuries arising from defects in 
its highway, because he was traveling in violation of 
law. If he could not against the town, much more 
cannot the plaintiff recover against him, inasmuch as 
he was a party to the illegal contract by which the 
defendant had possession of the horse and carriage. 
It is said that the case, as charged in the declaration, 
is one of simple wrong, outside of and independent 
of any contract. That may be so, but it does not 
affect the question when the facts are shown, for it 
appears from the report that the defendant was not 
‘in the lawful possession of plaintiff's horse and 
carriage,’ but, on the contrary, he was in possession 
of the same by virtue of a contract made in violation 
of law.” This case does not conflict with the de- 
cision in Hall v. Corcoran, 107 Mass. 251. That was 
an action for the conversion of the horse by driving 
it to a place without the contract. The defendant 
had departed from the object of the bailment, and 
was, therefore, held liable. The court indicated very 
clearly that its decision would have been otherwise, 
had the facts been as presented in Parker v. Latner. 





THE TESTIMONIAL OF THE BENCH AND BAR 
OF THE STATE TO JUDGE NELSON. 
[From the Cooperstown Journal.] 

It is already known to our readers that shortly after 
the retirement of Judge Nelson from the bench of the 
supreme court of the United States, the bench and bar 
of this State, as represented at the time at the capitol, 
adopted an address to him, prepared by Hon. John V. 
L. Pruyn; it was signed —as a general thing in open 
court — by the judges of the court of appeals, and the 
larger body of the judges of the supreme, the superior, 
and some of the county courts, and by the great body 
of the leading lawyers of the State, nearly all of whom 
were personally well known to Judge Nelson. Messrs. 
Pruyn, Wm. M. Evarts and Dudley Burwell were ap- 
pointed a committee to present this address to the 
judge, and were prepared to do so in a more formal 
manner in June, but an attack of illness from which 
Judge Nelson was suffering at that time prevented. 

On Saturday last the chairman of this committee 
telegraphed a friend that he would arrive here that 
evening, and Judge Nelson was prepared to receive him. 
After a few moments spent in general conversation, 
Mr. Pruyn took from its case the elegantly bound testi- 
monial — the address being engrossed with the pen, in 
a style which closely resembles a jfine engraving — and 
remarked in substance as follows : — 

It is my very agreeable duty, Judge Nelson, on behalf 





of a committee appointed by the court of appeals, to 
present to you an address from the bench and the bar 
of your native State, on your retirement from the high 
judicial station which you have so long occupied to the 
advancement of justice, to the honor of the bench, and 
to the satisfaction of the country. 

This address, I beg to assure you, when submitted to 
the court of appeals, was very cordially approved, and 
warmly responded to by Chief Justice Church, for him- 
self and on behalf of his brethren of the bench. 

My associates of the committee, Mr. Burwell and Mr, 
Evarts, have requested me to say how much they regret 
that they cannot be here at this time, and to convey to 
you the expression of their high respect. 

Our long, and I trust I may add our cordial relation. 
ships, as well at home in our State as at Washington, 
render this duty a very pleasant one to me, and I regret 
that circumstances as to which you have been informed, 
have for some time delayed its discharge. With your 
permission I will now read the address and the order 
of the court of appeals. 

Judge Nelson said he should be happy to listen to it, 
and Mr. Pruyn read as follows: 

To the Honorable Samuel Nelson, late senior associate 
justice of the supreme court of the United States: 
Sir: Your professional brethren of the bench and of 

the bar of the State of New York, beg leave on your 
retirement, after nearly fifty years of service in the 
courts of your native State and the United States, to 
express to you their warm regard for your personal 
character and their sense of the integrity, the learning, 
the usefulness and the dignity which have marked your 
entire judicial life. 

During this long period, you have been called upon 
to take part in the decision of points of great interest 
and delicacy in international law, and in settling ques- 
tions of profound importance in our constitutional 
jurisprudence, many of them under anomalous and 
exciting circumstances. To these we may add your 
patient and well-directed industry, in expounding our 
patent laws, in passing upon questions of personal 
rights, and in disposing of the great mass of litigations 
growing out of commercial and business transactions, 
which uniformly pressed upon you for judicial deter- 
mination. In the discharge of these duties, you have at 
all times enjoyed the confidence of your professional 
brethren, of the litigants who were before you, and of 
the public, to an extent never exceeded by any judge 
who has presided in a court in which our language was 
spoken, or in which the great principles of constitu- 
tional liberty were respected and enforced. You have 
illustrated by yourexample that careful and discrimi- 
nating integrity, and learning, joined to common sense, 
the conceded qualities of a great judge, thoroughly har- 
monize with courtesy and kindness to the members of 
the bar, and with fearlessness and firmness in the dis- 
charge of aduty. How muéh you have thus made 
the practice of the profession in the courts in which 
you have presided an agreeable duty, is impressed upon 
many grateful memories, and it is gratifying to feel 
assured that after we shall have passed away, history 
wil preserve in its strongest colors the record of your 
judieial labors, and will pronounce it “well done” in 
the warmest terms of approval. 

Our best wishes are with you in the retirement you 
have chosen, and our prayer to the Final Judge of all 
is, that your future days may be as peaceful and happy 
as your past life has been useful and honorable. 

We are your brethren and friends. 
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In Court oF APPEALS, 
ALBANY, January 28, 1873. 
Ordered, That Messrs. John V. L. Pruyn, William 
M. Evarts and Dudley Burwell be a committee to de- 
liver to Judge Nelson the address from the bench and 
par of this State, this day signed by the judges of this 
court. 


STATE OF New York, 


Cor’s TEN BROEcK, 
Deputy Clerk. 

This having been done, Judge Nelson remarked how 
deeply he was impressed by the kindness and consid- 
eration of his professional brethren, and stated that 
he would at an early day communicate with the com- 
mittee in writing. A copy of his letter we have been 
kindly furnished, in time for publication in this con- 
nection : 

To Messrs. J. V. L. Pruyn, Chairman; William M. 

Evarts and Dudley Burwell, Committee : 

The volume presented to me, containing the address 
of the judges of the court of appeals of the State of 
New York on my retirement from the bench of the 
supreme court of the United States, and which has 
been adopted by the commission of appeals, and judges 
of the supreme and superior courts of the State, and 
subscribed by about five hundred leading members of 
the bar, among the most distinguished of the State, con- 
fers an amount of honor and regard for which I find 
it difficult to make any adequate acknowledgment. If 
I could feel that my nearly fifty years of judicial labor 
in the State and National governments had earned the 
commendations thus bestowed, I could proudly say 
that every wish and resolution of my life in this re- 
spect have been accomplished. But allowance must 
be made for the well-known generosity and magna- 
nimity of the profession, and the affection and friend- 
ship growing out of a long official and personal inter- 
course. Yet this does not lessen my sense of obliga- 
tion for the unusual and extraordinary tribute of affec- 
tion and respect, so elaborately prepared, and which I 
shall preserve with gratitude and care for the remain- 
der of my life, and leave it at last as a precious legacy 
to my children. 

I beg to express my thanks to the committee ap- 
pointed by the court of appeals to present the address 
of the bench and bar, for the civil and complimentary 
manner with which that duty has been performed by 


its chairman. 
Yours respectfully, 


S. NELson. 
In the hour of social intercourse which followed the 
delivery of the testimonial, Mr. Pruyn narrated a 
pleasant incident which occurred at his own house a 
few years ago, while Chief Justice Chase was his guest, 
and which as acompliment to our esteemed “first citi- 
zen,”’ and an honor to the late chief, we think will bear 
publication: Mr. P. said that in the course of conver- 
sation in regard to the supreme court, he addressed his 
guest as “Chief Justice,’ when the latter pleasantly 
answered : *‘ Oh, Iam not ‘ Chief Justice,’—our brother, 
Nelson, is the chief justice.’ How deeply the late 
chief regretted the retirement of Judge Nelson from 
the bench, where all looked up to him as the leading 

mind, is well known to the personal friends of both. 
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John R. Griffin, Esq., a well-known and popular law- 
yer of northern Louisiana, died at San Antonio, Texas, 
on the 16th ult. 





JURY PREROGATIVES. 


SHOULD THE JURY BE JUDGES OF THE LAW AS WELL 
AS THE FACTS IN CRIMINAL CASES ? 

The following article was first published in the 
New York Times early in 1855. The first paragraph 
will explain the occasion of it. The note was added 
on its publication in the Law Magazine, in June, 1855. 
The late decision of Judge Hunt in Miss Anthony’s 
case has suggested its republication, which is done 
with great deference to that eminent judge, who, so 
far as we know, has won golden opinions since his ele- 
vation to the United States bench, and without a 
doubt that the jury would have decided the law as he 
did if it had been submitted to them, whatever may 
have been their opinion as to the abstract right of 
woman suffrage. GEORGE MILLER. 


The Code-of Criminal Procedure reported to the 
legislature of the State of New York, by its four hun- 
dred and seventy-sixth section, provides that on the 
trial of an indictment for any other offense than a 
libel, questions of law are to be decided by the court, 
and that the jury are bound to receive as law what is 
laid down to them as such by the court. It appears 
from the papers that a committee of the assembly has 
reported in favor of the adoption of this Code at the 
present session of the legislature. The effect of this 
section is to authorize the court, in all criminal cases 
except libel, to decide upon all questions of law aris- 
ing upon the trial, and of course to settle what are 
the questions of law and what are the questions of fact 
arising, and require the jury to pass upon the facts 
given to them as such by the judge, and to find their 
verdict according to the law laid down by the court, 
however strong their convictions may be that the 
court is mistaken as to the law. We protest against 
such a statute as this. If we are to be hung, we in- 
sist that it shall be only when twelve honest and impar- 
tial men, after the advice, not the dictation, of the 
court, shall declare, upon their oaths, that we have 
violated a law so plain that they and ourselves can un- 
derstand it. 

If the people of this State adopt the law, as proposed 
by the new Code, it is believed we shall be the first 
Anglo-Saxon people that ever voluntarily subjected 
themselves to such a law. 

The commissioners of the Code, in their note to the 
above section, say: ‘‘It has been very common to tell 
juries in criminal cases they are judges of the law and 
fact; this is not so. The rule in this State may now 
be considered settled, as laid down in this section. 
All the cases upon this subject, as well as the princi- 
ples applicable to it, have been reviewed in the case of 
The People v. Pine, 2 Barb. 568.’’ 

This is the only reported adjudication in this State 
sustaining the doctrine that the jury are judges only 
of the facts in criminal cases. It is contained in the 
charge to the jury by the late Judge Barculo, in 1848, 
on a trial for murder, at a court of oyer and terminer. 
But the Judge does not review, nor even allude, to 
the principles or the authorities which have been gen- 
erally held to distinguish criminal cases from civil 
cases, and give the jury the right to determine the law 
as well as the fact in the former. He denies that the 
jury have any such right, and says: ‘ In this State the 
jury is presumed to receive the law from the court. 
The jury, it is true, have the power to disregard the 
law, and to disregard their oaths, and to render a ver- 
dict contrary to both law and evidence.’ The judge 











202 THE ALBANY LAW JOURNAL. 








canna 





= a 





tells us, “‘ the proposition that the jury can decide the 
law is perfectly untenable, and has been distinctly 
repudiated on more than one occasion by the judges 
of the supreme court of the United States.” He cites 
the case of The United States v. Battiste,2 Sumn. 240. 
In this case the decision of Judge Story is contained 
in his charge to the jury, on a trial for being engaged 
in the slave trade. He wholly avoids the principles 
and the authorities which sustain the rights of juries 
in this matter. Indeed, he cites no authority what- 
ever, except his own opinion, which he says he has 
held during his professional life. We must say, with 
great deference to a judge so learned and able, that 
his reasoning in this case is inconclusive and very ob- 
noxious to criticism. 

The case of The Commonwealth v. Porter, 10 Metc., 
is also cited by Judge Barculo, and he quotes at some 
length the opinion of the supreme judicial court of 
Massachusetts, delivered by Chief Justice Shaw. The 
chief justice reasons well as to the relative duties of 
the court and the jury on the trial of a civil cause, 
and says: ‘“‘ This, as a general principle, is applicable 
alike to civil and criminal causes.’’ He cites no author- 
ity for this allegation, and it could not be gathered 
from this part of the opinion that the distinction be- 
tween civil and criminal cases was ever heard of before 
the trial of that cause. It is remarkable that, not- 
withstanding the doctrine thus laid down by the court, 
it granted a new trial in the case, which was for sell- 
ing liquor without license, because the judge, on the 
trial, decided a point of law, and did not permit the 
counsel for the defendant to argue such question of 
law to the jury, and the reason given was that it had 
always been the custom in Massachusetts, on criminal 
trials, for the counsel to fully argue questions of law, 
as well as questions of fact, to the jury. 

The case of Townsend v. The State, 2 Blackf. 156, is 
cited. This was also a liquor case, decided in Indiana 
in 1828, by two judges against one. Justice Holman 
delivered the opinion of a majority of the court, and 
took, as we think, a superficial view of the question, 
citing Blackstone, Hawkins, Hale, Bacon’s Abridg- 
ment and Judge Addison, the former being, as will be 
shown, a decisive authority the other way, and the 
latter by no means sustaining the doctrine, except 
Judge Addison, whom we shall further notice. Jus- 
tice Blackford, the dissenting judge, without going 
into an argument, stated very clearly and concisely 
what we consider the true doctrine upon the subject. 
We may here remark that Justice Blackford was the 
only one of the judges that was re-appointed when 
they went out of office two or three years afterward; 
and that the people of Indiana have annulled the de- 
cision by their new constitution of 1851, which pro- 
vides that ‘‘in all criminal cases whatever the jury 
shall have the right to determine the law and the 
facts.” Furthermore, a bill has lately passed the 
house, in the legislature of Massachusetts, by a vote 
of two to one, restoring to juries the right taken away 
by the above decision of Chief Justice Shaw. 

Judge Barculo cites one elementary work, Cowen & 
Hill’s Notes, vol. I, pp. 2, 3. These writers cite the 
above cases from Sumner and Blackford, and Addi- 
son’s Reports, 156, 255, and in his supplement, pages 52 
to 63, strangely tells us that ‘all the leading arguments 
and authorities on the question will be found fully 
and ably considered by Holman, J.,’’ in Blackford, 
and that “the learning of the question is perhaps ex- 
hausted in charge No. six of Judge Addison, page 57.” 





This remarkable learning of Judge Addison is con- 
tained in a charge to the grand jury in 1792, when he 
was president of the court of common pleas of the 
fifth circuit of Pennsylvania. He cites two of his own 
charges which refer to no authorities. 5 Bac. Abr. 284; 
P. Williams, 212; Eumonion’s Dialogues, Burrow, 
1,216, 2,669, Cases 3; Ld. Hardwicke, 26; Blacks. and 
Har.; Co. Lit. 155, n. 5. The last two are strong au- 
thorities against his doctrine, and the others, as far 
as we have consulted them, are very indecisive in its 
favor. Judge Barculo cites one other case (United 
States v. Wilson, 1 Bald. 78), but this case is against his 
doctrine, as we shall see presently. 

This is the sum of the judicial authority upon which 
the commissioners of the Code tell us that the rule 
may be considered settled in this State. But in truth 
the contrary rule is scarcely unsettled. All we have is 
the opinion of a very good judge in his charge to the 
jury, at a court of oyer and terminer. This can have 
no binding authority upon the other tribunals of the 
State. All the American authorities cited are charges 
to juries, except two cases which arose under excise 
laws, and were decided on argument by the bench of 
judges. One of these cases was in Indiana and the 
other in Massachusetts. The former has been over- 
turned by the constitution, and the latter has been, or 
is about to be, annulled by the legislature. 

The most extraordinary thing in regard to these 
American authorities is, that they have avoided the 
authorities, the statutes and the discussions by which 
the rights of juries have been sustained for ages. 
Crozwell’s case, 3 Johns. Cas. 337, is by far the most im- 
portant case upon this subject in this country. That 
was on an indictment for a libel on Thomas Jefferson, 
and the question was whether the defendant could 
give in evidence the truth of the words charged as 
libelous, and whether the jury could determine the 
law and the fact. That is, whether the jury should 
only find whether the defendant published the words 
charged, and that they had the meaning imputed in 
the indictment, and leave it to the court to determine 
whether the words were libelous, or whether the jury 
should determine the whole matter. The leading coun- 
sel on opposite sides were Hamilton and Spencer, after- 
ward chief justice. The court was equally divided — 
Justices Kent and Thompson being in favor of the right 
of the jury, and Lewis, chief justice, and Livingston, 
J., opposed. The arguments of the counsel and the 
opinions of the judges turned upon the question 
whether, by the common law, the jury had the right 
to determine the law and the facts in criminal cases. 
It was not pretended that the jury had any more 
right to determine the law on an indictment for alibel 
than on any other indictment. 

The next year, 1805, the legislature of New York 
passed a declaratory act, providing that the truth may 
be given in evidence on the trial of an indictment for 
a libel, and that the jury “shall have a right to de- 
termine the law and the fact, under the direction of 
the court, in like manner as in other criminal cases.” 

This statute settled the law in this State as to the 
right of juries, not only in libel cases but in all other 
criminal cases. So the law has stood, from that day to 
this, making it the duty of the court to direct and 
instruct the jury as to the law, and giving the jury the 
rfght to determine the law as well as the fact. The 
charge of Judge Barculo bas not shaken this law, much 
less settled it the other way. 

The principle of this statute, as to libels, was incor- 
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ted into the constitution of 1821, and the statute 
itself continued in force until 1830, when the Revised 
Statutes were adopted. 

The bill of rights enacted by the Revised Statutes 
(vol. 1, p. 94, § 14), provides, that “‘ in all criminal prose- 
cutions the accused has a right to a speedy and public 
trial by an impartial jury.”” This is in the words of the 
sixth amendment to the constitution of the United 
States. This does not mean that the jury, being bound 
implicitly to obey the direction of the court as to the 
law, shall pass upon such questions of fact as the court 
shall tell them it is their province to decide. It means 
that the jury shall pass upon the whole question of the 
guilt or innocence of the accused, taking the advice of 
the court as to the law, with not only the power but the 
right to determine the law and the fact. 

Chief Justice Jay, with the concurrence of all the 
judges of the supreme court of the United States, 
says: “It may not be amiss here, gentlemen, to remind 
you of the good old rule, that on questions of fact it is 
the province of the jury, on questions of law it is the 
province of the court to decide. But it must be 
observed that by the same law which recognizes this 
reasonable rule of distribution of jurisdiction, you 
have nevertheless a right to take upon yourselves to 
judge of both, and determine the law as well as the fact in 
controversy. On this, and on every other occasion, 
however, we have no doubt you will pay that respect 
which is due to the opinion of the court; for as on the 
one hand it is presumed that juries are the best judges 
of facts, it is on the other hand presumable that the 
court are the best judges of thelaw. But still both ob- 
jects are lawfully within your power and decision.” 
The State of Georgia v. Bradford, 3 Dubois, 1, p. 4. 

Justice Baldwin, of the United States supreme court, 
in the case of The United States v. Porter & Wilson, 1 
Bald. 87, said to the jury in his charge: ‘‘ But you will 
distinctly understand that you are the judges both of 
the law and fact in a criminal case, and are not bound 
by the opinion of the court; you may judge for your- 
selves; and if you should feel it your duty to differ from 
me, you must find your verdict accordingly.” 

The judge further tells the jury, that if they think 
proper to take the opinion of the court for law, they 
will be exonerated in conscience, although the law may 
be laid down wrong by the court. This we can hardly 
assent to. The jury will, in ordinary cases, look tothe 
court, and very much rely upon it for direction as to 
the law; yet when the case forces upon the jury the 
conviction that the court is mistaken as to the law, 
they should find a verdict accordingly. 

Judge Swift says, that in criminal cases the jury 
“have full power to determine the law as well as the 
facts.”” 2 Swift’s System, 403. 

These American authorities, statutory and judicial, 
accord not only with the law as it has been understood 
in this country from the earliest times, with the excep- 
tion to which we have adverted, but with the common 
law as it is now settled in England, and as it has ex- 
isted there for ages, although it has at times encoun- 
tered serious judicial encroachments. 

For many years before 1792, a majority of the judges 
in England took from the juries the right to determine 
the law on the trial of criminal prosecution for libel. 
This course met the strenuous opposition of some of 
the ablest lawyers and judges, and in nothing did that 
prince of advocates, Thomas Erskine, more distinguish 
himself than in his efforts to rescue the law from what 
he ever insisted was its perversion, and restore to juries 








the right to determine the law and the facts in prose- 
cutions of that kind. At length, in 1792, Mr. Fox’s 
libel bill, as it has ever been called, which was brought 
into parliament some ten years before, was passed. It 
was a declaratory act, and gave juries the right to de- 
termine the law and the fact in trials for libel as in 
other criminal cases. The bill passed the commons 
unanimously, and the house of lords by a large ma- 
jority, although it was opposed by Lord Chancellor 
Thurlow and Lord Chief Justice Kenyon. 

The principle of the bill was ever insisted upon by ~ 
its friends, upon the ground that, by the common law, 
the jury had the right to determine the law as well as 
the fact. (29 Parliamentary History, 726, 1404.) This 
principle the act established, and it is believed the law 
has ever since been the same in England. It is certain 
that Lord Campbell, the present chief justice, claims 
that the common law was always the same as it now 
exists under the act, and that the act only restrained 
judicial encroachments upon the rights of juries. (See 
Lives of Chancellors.) 

There can be no doubt but what originally juries in 
England passed upon the whole case, determining the 
law and the facts, both in civil and criminal cases, but 
the arbitrary exercise of this right in civil cases was 
gradually restrained by the power which each party 
had to set aside the verdict and punish the jurors by 
attaint, and the right to determine the law has practi- 
cally passed from the jury to the court, by the power 
of the court to grant new trials in civil cases; but an 
attaint never lay in a criminal case, although some 
books have asserted the contrary, nor can the court 
grant a new trial if the defendant is acquitted. The 
courts for awhile claimed, and for some extent exer- 
cised the right to fine jurors when they rendered a ver- 
dict notoriously wrong, but this was always a usurpa- 
tion, and was adjudged to be illegal, and was wholly 
abandoned nearly two hundred years ago. 

Judge Blackstone says the jury ‘‘ have an unquestion- 
able right of determining upon all the circumstances; 
and finding a general verdict if they think proper so to 
hazard a breach of their oaths; and, if their verdict be 
notoriously wrong, they may be punished, and the ver- 
dict set aside by attaint at the suit of the king, but not 
at the suit of the prisoner.’’ Now Blackstone himself 
tells us that the’ practice of punishing jurors by the 
court for a wrong verdict “‘ was arbitrary, unconstitu- 
tional and illegal,’’ and he is mistaken in saying they 
could be punished by an attaint, for it never lay ina 
criminal case by the king or the party. All the com- 
mentator could mean by the anomalous expression, 
“hazard a breach of their oaths,’’ was, that if the jury 
found a general verdict, they took upon themselves the 
risk of punishment by the court or by attaint, which 
they never did if they found a special verdict ; although, 
when they found a general verdict, they were as much 
punishable for a false verdict of fact as of law. The 
** unquestionable right ’’ was a lawful and moral right to 
fiud a general verdict, including the law and the fact; 
otherwise they would have been punishable for exer- 
cising a right that did not belong to them, whether the 
verdict was true or false. Littleton says, section 368, 


“if the inquest will take upon themselves the knowl- 
edge of the law upou the matter, they may give their 
verdict generally .”’ 

Mr. Hargrave, without making a distinction between 
civil and criminal cases, says, his opinion is that the 
immediate and direct right to decide the law is in the 
judges; in the jury it is only incidental, and, in all 
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points of law arising on a trial, juries ought to show 
the most respectful deference to the advice and recom- 
mendation of the judges. (Co. Litt. 155, b. n. 5.) 

Says Lord Hale: “The judge is to assist the jury, 
not by points of law, but in points of law. (Hale’s 
Institutes, 200.) 

Lord Somers says: “‘ They (the jury) are the judges 
from whose sentence the indicted are to expect life or 
death. Upon their integrity and understanding the 
lives of all who are brought into judgment do ulti- 
mately depend. From their verdict there lies no ap- 
peal. They resolve both law and fact, and this has 
always been their cust and practice.”” (Essay on 
power and duty of Grand Juries, 7.) 

Somers was the great man of his age. At a momen- 
tous crisis in England, in a house of commons distin- 
guished for its able men, he became its leader within 
ten days after he made his first speech. He had the 
rare combination of almost consummate knowledge 
and ability, both asa lawyer andastatesman. In days 
of the greatest triumph of civil liberty, next to our 
own revolution, his was the master mind in laying the 
foundations and establishing the bulwarks of consti- 
tutional liberty, and he always exerted himself in favor 
of liberty and the rights of the people. The opinion 
of such a man, with such experience cotemporary with 
the revolution of 1688, is worthy of our consideration. 
Our opinion in regard to the rights of juries was held 
by Mr. Fox, Mr. Denning, Sergeant Glynn, Thomas 
Erskine, and all the friends of America in the days of 
our revolution, with Lord Chancellor Camden at their 
head. 

In Lilburn’s Case, tried for treason in 1649 (2 St. 
Trials, 69), the defendant claimed that the jury were 
judges of the law and fact; the court denied it, and 
refused to permit him to read law tothe jury. The 
jury acquitted the prisoner, and declared that they 
took upon themselves to be judges of the luw as well as 
the fact. 

Algernon Sidney’s Case (3 St. Trials, 817) is the only 
criminal trial we have found in the English books, 
other than prosecution for libels, where the court 
charged the jury that they were bound to take the law 
from the court. This was a trial for treason before the 
infamous Jeffries. Unfortunately the jury obeyed the 
court, and a judicial murder was perpetrated. The 
attainder was afterward reversed by parliament, and 
the law was denied; the jury were greatly blamed, and 
the judge for his violence then, and other atrocities, 
was held in lasting execration. 

Take from the English books the cases upon libels, 
all of which have been corrected in that country and 
ours by statute, or by constitutional provisions, and 
the opponents of our doctriue are driven to rely for 
judicial authority in England almost entirely upon 
Judge Jeffries, whom none of them venture to cite. 

In this country, of the two cases decided by a bench 
of judges against our doctrine, one is already, and the 
other is or is about to be annulled by the people, and 
we have the opinion of Judges Addison, Story and 
Barculo in their charges to juries. Upon these we 
are flippantly told that the learning upon the subject 
has been exhausted, and the law is now settled that 
juries are bound to take the law from the court in 
criminal cases. We repeat that it is extraurdinary 
that Croswell’s Case, which, in the discussions of the 
counsel and the court, displays four-fold more learning 
and ability than all the other cases upon the subject in 
- this country, should be wholly overlooked in this pre- 








tended settlement of the law. The very able opinion 
of Justice, afterward Chancellor Kent, in that Case, 
commanded the assent of nearly all parties at that 
day, and its principles were the foundation of the law 
relating to libels, which was unanimously passed by 
the senate and assembly the next year. 

The propriety of the rule that the jury should judge 
of the law, as well as the fact in criminal cases, ig 
obvious. 

1. All criminal laws are, or should be, plain and sim- 
ple, so that they may be understood by all who are 
held responsible for their violation; and no one shall 
be convicted where twelve impartial men cannot be 
satisfied that the act complained of is a violation of 
the law. 

2. In all criminal prosecutions the State is a party 
upon one side, and the defendant upon the other, and 
the State selects or appoints the judge for the trial, 
while the defendant has no voice in his selection. 

8. It isas important that the law, as it is that the 
facts, should be passed upon by perfectly disinterested 
intelligence, by minds strictly impartial and destitute 
of all bias. In the nature of the case this cannot be 
as readily attained through a court as through a jury. 
We can boast of as impartial judges and juries as any 
people. And in most ordinary cases we have them as 
a matter of course. Yet it is easy to see that many 
cases may occur where the court, with the best inten- 
tions, may be influenced by prejudice, or political or 
party bias, against which the defendant can make no 
provision, while the law provides every conceivable 
means to'secure impartiality in the jury.* 

——_~>___. 


GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS, 1873. 


REFERENCE. 

Right of redemption of real estate sold upon execu- 
tion: creditor’s bill: construction of statute. —The ma- 
terial questions arising in defendant’s claim to title of 
real estate sold, upon execution, to him, and upon the 
same title, were passed upon by the superior court at 
general term, in May, 1871, case of Bowen v. this same 
defendant, and in the supreme court at special term in 
the case of Ellsworth v. Maldoon. In the general rea- 
soning of the courts, in these cases and in their results, 
the learned judge concurred and, in his opinion, added 
these further considerations. The material facts appear 
in the opinion of the court. 

Held, that notwithstanding the assignment made by 
the judgment-debtor to the receiver, he still had the 





* The above article was written some three months ago 
in reference to the action of the New York legislature. 
Since then, 1 Parker’s Criminal Reports has been published, 
which records two cases before the late Chancellor Wal- 
worth, then circuit judge, in 1825. The People vy. > 
596, and The People v. Vidito, 603, in which the law is lai 
down, that the jury are judges of the law as well as the 
facts. These cases go to show how entirely settled the law 
was thirty years ago upon this subject. 

The same volume reports a recent case, The P’ v. Fen- 
nigan, 147, at general term, before Justices Harris, Parker 
and Watson, in which the court decided that the court 
were the exclusive judges of the law; also, in the case of 
Safford vy. The People, 474, before Hand, Cady and Allen, jus- 
tices, the court intimates the same opinion. It is ev:dent 
that the court in these cases have followed Judge Barculo, 
and Chief Justice Shaw and Judge Story, without giving 
the question a thorough consideration. The act restoring 
to juries in Massachusetts the right to determine the law, 
as well as the fact, in criminal cases, has now become a law 
in that State. And we cannot doubt that the people of 
New York will call for a similar law, if its judiciary shall 
sustain the new doctrine. 
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right of redemption of his real estate previously sold 
upon execution on the judgment against him, under 
which defendant claims title. The action in which the 
receiver was appointed was not one in rem, relating to 
real estate or within the common-law powers of the 
court of chancery, in which it was pending, having 
reference to fraudulent trusts or conveyances of real 
estate or one affecting the title of the land. It was a 
proceeding in the nature of a creditor’s bill as author- 
jzed by the provisions of the Revised Statutes (2 R. S. 
174), to collect a judgment recovered for $199.12, and 
prior to the sale upon the execution, under which the 
defendant claims title, the receiver had been fully paid 
the amount due on that judgment, and the only claim 
by him was for some unpaid costs of a warrant of 
commitment. The receiver, however, executed a re- 
conveyance to the judgment-debtor subsequent to the 
sale on execution of the lands, under which defendant 
claims title. Such an action by creditor’s bill (2 R. S. 
174, § 39) is confined to such satisfaction as may be 
obtained *‘ out of any personal property,” etc., belong- 
ing to the judgment-debtor, and did not bring the real 
estate of the debtor within the jurisdiction of the 
court of chancery, and could, at most, affect it only by 
a sequestration of rents due or to becomedue. It did 
not authorize the court to sequestrate the title to the 
land and vest it in itsreceiver. It could not supersede 
the necessity for a sale ander execution of the debtor’s 
interest in the land nor deprive him of the right of 
redemption afforded by statute. 3 How. 185; 6 Barb. 
599-603, unreversed in this respect in 6 N. Y. 252-255; 
9N. Y. 148, cited. The act of 1845 (ch. 112) does not 
profess to extend the general jurisdiction of the court 
upon proceedings instituted as a mere creditor’s bill, 
that in no way involved its powers in matters of 
alleged trust or fraud, nor authorized it to seize upon 
or sequester the debtor’s title to real estate. The stat- 
ute (2 R. 8S. 370, § 46) authorized the redemption of real 
estate sold under execution: First. By the judgment- 
debtor; or Second. (If dead) By his heir or devisee; or 
Third. By his grantee ‘“‘who shall have procured an 
absolute title by deed,” etc. The title vested in the 
receiver was not such an ‘‘ absolute title’? by deed or 
otherwise as divested the judgment-debtor of right of 
redemption. The purchaser acquired a mere lien 
(Vaughn v. Ely, 4 Barb. 157; Hodge v. Gallop, 3 Denio. 
536, cited), and on payment of the amount necessary to 
make the redemption the sale and the certificate thereof 
became void. The right of redemption is remedial 
and is to receive a liberal construction in favor of those 
whose estates would otherwise be divested. Duttonv. 
Hepburn, 10 Pet. 1; Chapin v. Cartamis, 15 Ill. 427; 
Masterton v. Reasley, 3 Ohio, 310. The right of rédemp- 
tion and its exercise having been duly proved the de- 
fendant failed to establish any claim of title, and the 
judgment against him should be affirmed. Livingston 
vy. Arnoux. Opinion by Robinson, J. 


STATUTES, CONSTRUCTION OF. See Penal Acts; Con- 
tracts; Redemption of Lands. 


TRADE-MARK. 


1. Use of words of science: “ ferro-phosphorated” not 
a trade-mark: cases reviewed. — This action is brought 
to restrain the defendant from making use of the 
words “ ferro-phosphorated,”’ as introduced by plain- 
tiffs to indicate a medical preparation made by them, 
under the name of ‘“‘ Ferro-phosphorated elixir of Cali- 
saya bark.’’ They claim the words in question as 
their trade-mark, originated by them, and indicating 





their manufacture. The referee has found, on con- 
flicting proofs, that these words “were not used by 
the plaintiffs to designate the ownership or origin, or 
particular manufacture of this preparation, but solely 
to indicate to physicians and the community of drug- 
gists the name of the three principal ingredients of 
which it is composed, to wit, iron, mixed or combined 
with phosphorus and Calisaya bark.” On appeal from 
judgment in favor of defendant, entered on referees’ 
report : Held, that the finding fully warrants the 
judgment, and nothing appears in the evidence to 
warrant its reversal. To maintain a claim to a trade- 
mark, it must be shown to consist of a “sign, device,” 
or words indicating plaintiffs’ ownership of the goods 
sold or manufactured by them, and distinguish their 
particular origin with them from those manufactured 
or sold by others. The terms, devices, or symbols so 
claimed must not be used as descriptive of the article 
as to kind, quality, composition, utility, designed use, 
class of customers, or place of its origin. Amoskeag 
Manufacturing Co. v. Spear, 2 Sandf. 599, 612 ; Corwin 
v. Daly, 7 Bosw. 222; Candee v. Deere, 5 Am. Rep. 
125 ; Witherspoon v. Currie, 23 L. T. N. 8. 443; Fet- 
ridge v. Wells, 4 Abb. Pr. 144; Batty v. Hill, 8 L. T. 
N.S. 791; Wolfe v. Goulard, 18 How. Pr. 64 ; Williams 
v. Johnson, 2 Bosw. 1, cited. The testimony clearly 
showed that this name was adopted as intending to 
indicate, by well-understood scientific terms, the 
article and its chemical compounds. There is no 
legal basis for affording the plaintiffs a monopoly of 
these terms of the English language, such as they seek 
by their complaint. Judgment affirmed. -.Caswell v. 
Davis. Opinion by Robinson, J.; Larremore, J., con- 
curring. 

2. Dissenting opinion. —The learned chief judge, in 
dissent, reviews exhaustively the testimony before the 
referee, and says that it did not warrant the judgment 
and it should be reversed. He says the word was dis- 
tinctive, being new in its application, and, as a com- 
pound word or name, it denoted what it was in fact, 
a new product or preparation compounded for the first 
time in a new way. It was new —it was distinctive — 
in its character, and denoted the origin of the article to 
which it was affixed. That is, it denoted what plaintiff 
meant it should, a peculiar preparation which was first 
made and sold by them. It comes in all respects 
within names of like character, protected as trade- 
marks. “The learned judge cites Delaware Canal Co. v. 
Clark, 13 Wall. 322 ; Burnett v. Phalon, 3 Keyes, 594 ; 
9 Bosw. 19 ; The Congress, etc., Co. v. The High Rock 
Co., 45 N. Y. 291 ; Bradley v. Norton, 33 Conn. 157; The 
Dixon, etc., Co. v. Sugenheim, 2 Brewster, 21 ; Lock- 
wood v. Bostwick,2 Daly, 555 ; Dale v. Smithson, 12 
Abb. Pr. 237; Meserole v. Tyneburg, 36 How. Pr. 14 ; 
Pidding v. Hone, 8 Sim. 477. Ib. Opinion by Daly, 
C. J., dissentiente. 


SUPREME COURT— FIRST DEPARTMENT, MAY 
. TERM, 1873.* 


ABATEMENT. See Revivor. 

ACTION PENDING. See Summary Proceedings. 
ADMIssIons. See Pleadings. 
ARREST. See Brokers. 
ASSIGNMENT. See Sheriffs. 
auctions. See Contracts. 





*Prepared by Hugh L. Cole and Nicholas Murray, coun- 
selors at law, No. 8 Broad street, New York City. 
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BROKERS. 

Construction of contracts: property received in “‘ fidu- 
ciary capacity :” arrest. — Appeal from an order deny- 
ing a motion to vacate an order of arrest. This action 
was brought to recover damages for the alleged conver- 
sion of certain United States bonds, received by the 
defendant in a fiduciary capacity, and as the agent of 
plafntiff. The complaint alleges an unauthorized and 
fraudulent disposal of the bonds, and refusal to deliver 
them to the plaintiff after the demand and notice, 
required in a certain receipt. This recites the receipt of 
the bonds and says: ‘‘ These bonds we hold subject to 
the order of A. L. P. (the plaintiff), atten days notice, 
agreeing to collect the coupons for his account free of 
charge, and to allow him two per cent per annum inter- 
est on the par value of said bonds, said interest to 
commence and count June 1, 1866. The order of arrest 
was based on the verified complaint and an affidavit of 
a third party to the effect above stated. 

Held, that the cases on which the appellant relies (as 
Dry Dock Bank v. American Life Insurance Co., 3 N. 
Y. 355; and Dubois v. Thompson, 25 How. Pr. 418) are 
inapplicable to this case, as they were a mere borrowing 
of stock which was not to be returned in specie. The 
receipt in this case made it the duty of the defendant 
to return the same bonds received by him, on ten days’ 
notice. Even if he had aright to use the bonds for 
his own purposes, that right was subordinate to the 
obligation which he assumed to return the same bonds, 


to collect the coupons on them and repay the pro- | 


ceeds to the plaintiff. He was bound to protect the 
bonds and to return them on demand. His refusal to 
do 80 was a conversion for which the defendant is lia- 
ble. Order affirmed. Palmer v. Hussey. Opinion by 
Ingraham, P. J. 

CASES REVIEWED. Ses former Adjudication; Usury. 
CODE OF PROCEDURE. See Landlord and Tenant. 
CONFLICT OF LAWS. See Usury. 
CONSTITUTIONAL LAW. See Landlord and Tenant. 


CONTRACTS. ! 

1. Description of premises : interpretation of contracts : 
when map will control description : specific performance: 
auction sales. —- Appeal from a judgment in favor of 
plaintiff. This action is to compel a specific perform- 
ance of a sale of certain lots, in the city of New York, 
purchased by the plaintiff at auction. The point in 
dispute is substantially whether the conveyance thereof 
should describe them as bounded on a street. A map 
prepared by defendant was produced at, and éame into 
possession of plaintiff, before the bidding at the auc- 
tion. By this map all of the three disputed lots were 
bounded on the boulevard, and lot No. 63 appears to be 
at its south-easterly intersection with 135th street, and 
Nos. 70and 71 are respectively at its north-easterly and 
southeasterly intersections with 134th street. The 
justice below also found that the auctioneer, before 
putting up these tree lots, described them to the per- 
sons present, including the plaintiff, as corner lots. 
135th street, on the map, appears to cross the boulevard 
as does 134th street, except that a dotted line runs 
across that street on the east line of the boulevard. 
The judgment directs that lot No. 63 be described as 
bounded northwardly by the strip of land laid out 
and designated on the mapas 135th street; and so as to 
the other lots. 

Held, that if by defendant’s map, and by the state- 
ments of his auctioneer, the purchasers were justified in 





believing that the lots in question were corner lots, he 
must carry out the sale in the manner in which they 
were justified in understanding it. The familiar prin. 
ciple, that the words of a contract must be taken most 
strongly against him who uses them, should hold this 
defendant strictly to all which the purchasers might 
properly understand from the map or the auctioneer’s 
language. There can be no doubt that the lots, as sold, 
were respectively bounded on their side by a strip of 
land designated as a street. Judgment affirmed. Phil- 
lips v. Higgins. Opinion by Learned, J. 

2. Evidence of intention.— Evidence of what the 
defendant intended to sell is clearly inadmissible, 
The rights of the parties depend on what took place at 
the sale, not on the intentions of the defendant, which 
were not communicated to the plaintiff. Ib. 

3. Description of premises : interpretation of contracts: 
covenants. — This appeal is from a judgment in favor 
of the plaintiff and appellant, but which failed to award 
the entire relief demanded in the complaint. The 
action sought an injunction to restrain defendants from 
erecting any building upon or occupying, otherwise 
than for a court yard, astrip of land at and near the 
southeasterly corner of 22d street and Broadway, in 
the city of New York. It is founded upon an agree- 
ment in writing, executed May 12, 1849, between Kear- 
ney and Macomb, the then owners of the land affected 
by said agreement. The title of the parties to this 
action is derived from Macomb. The agreement recites, 
that the parties are severally owners of “ divers lots of 
lands;’’ one of them of lots on the northerly side, and 
the other of them of lots on the southerly side “ of 
22d street, between the 4th avenue and Broadway.” 
And whereas divers dwelling-houses have been erected 
on each side.of said street which have been set back 
seven feet and six inches from the line of the street; 
and the parties hereto, deeming it for their mutual 
advantage that the lots fronting said street, when 
built upon between the said 4th avenue and Broadway, 
should be occupied exclusively for dwelling-houses, and 
that the fronts of all such dwelling-houses should be 
placed back seven feet and six inches from the line of 
the street, so as to range with those already built, and 
that no nuisance should be permitted on said lots 
between the 4th avenue and Broadway aforesaid.” It 
is then agreed “‘ that so much of their respective lots 
as is contained between the line of the street and a line 
seven feet and six inches therefrom shall forever 
remain and be enjoyed as a court-yard in front of any 
houses to be erected on said lots.’”’ The agreement also 
contains covenants against nuisances on the lots and 
provisions that the agreement shall run with the land. 

Held, that the recitals make it clear that the parties 
contemplated the erection of dwelling-houses only on 
the premises,and had in view the fronting of all of 
them on 22d street. This is apparent from the provis- 
ion as to nuisances. The boundary on Broadway and 
4th avenue is made subsidiary to the purpose of the 
parties, which was to create a court yard space on either 
side of the street from 4th avenue to Broadway, and to 
restrict the lots against nuisances. At the time the 
agreement was made the corner property was alto- 
gether unoccupied, and there was but little business use 
forit. The fact that the land on Broadway has become 
valuable for business purposes is no reason for modi- 
fying the agreement. It was not made for the benefit 
of the corner lot, but for all the lots described. The 
description used by the parties clearly embraces the 
lots on the Broadway corner, and the judgment should 
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be modified by extending the injunction to them. 
Clark v. The New York Life Insurance & Trust Co. et al. 
Opinion by Fancher, J. 
Also, see Brokers. 
CONVEYANCES. See Sheriffs. 

COVENANTS. See Contracts. 
DESCRIPTION. See Contracts. 
DISPOSSESSION. See Summary Proceedings. 
ESTOPPEL. See Former Adjudications. 
EVIDENCE. 

1. Conflict of testimony: questions for the jury.— Ap- 
peal from judgment in favor of plaintiff. This action 
is brought by the plaintiff to recover a stock of goods 
which she claims to have owned as her separate estate, 
and which were taken by the defendant on an attach- 
ment against her husband and another. The appellant 
objects, that the verdict was against the weight of evi- 
dence, and that the damages were excessive. 

Held, that there were circumstances of suspicion 
about the case, and so much conflicting evidence, that 
if the verdict had been for the defendant, it could not 
have been interfered with. But the case upon the evi- 
dence resolved itself into a question of credibility, and 
the finding of the jury must be sustained. Judgment 
affirmed. Jacobs v. O’Brien, sheriff. Opinion by 
Davis, J. 

2. Separate property of married woman: semble.—The 
common law regarding the business relations of hus- 
band and wife is unchanged, save by the statutes; and 
under the statutes as against creditors the property 
with which the wife trades must come elsewhere than 
from her husband. Ib. 

3. Burden of proof: notes, bills, etc.: conflict of tes- 
timony.— This action is brought to recover upon certain 
promissory notes. The notes in suit, with others, 
were indorsed, without consideration, by the defend- 
ant, for the purpose of their being used to effect a set- 
tlement with the creditors of the maker of the note, 
and, if such settlement failed, they were to be de- 
stroyed. The settlement did not take place, and these 
notes went into the possession of the plaintiff. On 
appeal from judgment in favor of defendant: 

Held, that to enable the plaintiff herein to recover 
upon the notes, the burden is on him to show that he 
took them before their maturity and paid value for 
them. Upon these questions the testimony was con- 
tradictory, and the referee having found on such con- 
flict of evidence for the defendant, the judgment 
cannot be disturbed on appeal. Michelbacker v. Staab. 
Opinion by Ingraham, P. J. 

4. Admission of evidence.— The question whether de- 
fendant had not indorsed other notes for the maker of 
the ones in suit was immaterial and pruperly excluded. 
Tb. 

Also, see Wills; Sheriffs; Reference; Former Adjudi- 
cation. 

FIDUCIARY CAPACITY. See Brokers. 
FORECLOSURE. See Landlord and Tenant. 
FORMER ADJUDICATION. 

Estoppel by former adjudication: landlord and ten- 
ant: surrender: evidence: case reviewed.— This action 
was brought to recover the rent of a house and lot in 
the city of New York, with the furniture, falling due 
on the 1st day of February, 1867. The action is against 
the surety on the lease. A previous action had been 
brought for the rent due in August and November, 
1866, and a recovery had therefor. The question as to 
the condition of the house, and the surrender of the 








lease on November 30, 1866, were set up in the first 
action, and the finding was in favor of the plaintiff. 
The judgment was affirmed on appeal to this court. 
(Learned v. Ryder, 5 Alb. L. J. 282.) The answer in 
this action avers an abandonment by the tenapt before 
the quarter’s rent became due, on the 30th November, 
1866, because the buildings had become untenantable, 
and that the tenant then surrendered the premises, and 
the plaintiff took possession of the same. Upon the 
trial the record of the former action was put in evi- 
dence, under defendant's objection. The court below 
refused to allow evidence to prove that the premises 
had become untenantable from injuries from the ele- 
ments, and of the abandonment and surrender averred 
by the answer. The reason assigned for this ruling 
was, that these questions had all been gone into upon 
the former trial, and a verdict rendered for the plain- 
tiff. The court directed the jury to find a verdict for 
the plaintiff. On appeal from the judgment entered 
thereon: 

Held, this ruling was erroneous. There was no decis- 
ion in the former action that the surrender was not a 
bar to rent which would accrue subsequent to such 
surrender. That decision was merely that a surrender 
on November 30 was no defense to a claim for rent 
due on the lst day of November preceding. It decided 
nothing as to the effect of that surrender ou the sub- 
sequent liability of the defendant. Judgment re- 
versed and new trial ordered. Learned v. Ryder, 
Opinion by Ingraham, P. J. 

INNKEEPERS. See Reference. 
INJUNCTIONS. See Contracts. 
gurors. See Landlord and Tenant. 
LANDLORD AND TENANT. 

1. Redemption by dispossessed tenant: summary pro - 
ceedings: foreclosure of mortgage on lease. -- The 
relators seek, on certiorari, to reverse the decision of 
Justice Fowler, in certain dispossession proceedings 
taken before him. The important question is as to 
the position which the relators hold to the defendant 
Stuyvesant. The facts of the case appear sufficiently 
in the holding of the general term. 

Held: In 1867 Stuyvesant leased, for ten years, to 
Browning and Moore, certain premises in New York, 
for the rent of $6,000 per annum. In 1868 B. and M. 
executed to Stuyvesant a mortgage on the leased prop- 
erty, and other property, for $20,000. In April, 1869, 
Stuyvesant went into possession under a dispossession 
warrant. By the statute (4 Stat. at Large, 66, act 1842, 
ch. 240), as the unexpired term exceeded five years, the 
lessee had a right to redeem within one year. B. and M. 
had, therefore, a right to redeem their lease, by paying 
the rent in arrear, and costs. Thereupon Stuyvesant, 
the mortgagee, proceeded to foreclose the mortgage, 
in an action in which the relators were parties. On 
the foreclosure sale the relators purchased, and ac- 
cepted the deed executed under the judgment, Octo- 
ber, 1869. Under that deed they went into possession. 
That deed in form conveys the premises, with the 
leases, unexpired, of B. and M., “to have and to hold 
for the unexpired term of said leases.” The judgment 
under which the deed was executed provided that out 
of the avails of the sale there should be first deducted 
the rents due by B. and M., on the lease, before the 
payment to the plaintiff of the amount due on his 
mortgage. By this, Stuyvesant in effect provided that 
the statutory right of redemption should be exercised, 
so that any purchaser at the foreclosure sale should 
obtain the benefit of the lease to B. and M., free from 
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any previous forfeiture. The money ($30,000) received 
on the sale must have been enough to pay the rent 
then in arrear, as the lease had run only two years at 
the time of renting. As Stuyvesant was both mort- 
gagee and landlord, this foreclosure sale, describing 
the lease as existing, with the provision in the judg- 
ment as to redemption, must be held to have conveyed 
to the relators the lease for the unexpired term. They 
became practically the assignees of B. and M., and ten- 
ants of Stuyvesant, under his lease. This was the view 
taken in Stwyvesant v. Geissler, 12 Abb. N.S.6. The 
proceedings before the justice should be affirmed. 
The People, etc., ex rel. Geissler and Fansell v. Fowler, 
Justice, etc. Opinion by Learned, J. 

(Concluded next week.) 

—\______—_—_ 
COURT OF APPEALS DECISIONS. 


On the opening of the term of the court of appeals, 
on Tuesday, the following decisions were announced: 


DECISIONS. 


Judgments affirmed with costs— Worrall v. Munn, 
Schuchardt v. Mayor, etc., of New York, DeGraw v. El- 
more, Hubbell,Trustee, v. Moulson, Johnsonjv. Elwood, 
Bullard v. Persall, Homan v. Earl, Sands v. Hughes, 
Sands v. Johnson, Gray v. Fiske, Gray v. Fiske, Led- 
wick v.McKim, Burke v. Isham, Cibbs v. Ross, Millner v. 
New York and New Haven Railroad Co., Shellington v. 
Howland, Tifft v. Horton, Anderson v. Van Tassel, 
Wilbur v. Wilbur, Kemp v. Holcomb, Bowman v. First 
National Bank of Elmira, Beemer v. First Natignal 
Bank of Elmira, Coleman v. First National Bank of 
Elmira, Bohm v. Goldstein, Hayden v. De Metts, Bar- 
ber v. Coleman, Harland v. Lilienthal. —— Orders 
affirmed with costs— Taggart v. Murray, In Re Seeds 
to vacate assessments, People ex rel. Day v. Begen, 
Demets v. Dagron. —— Judgment reversed and new 
trial granted — Moore, plaintiff in error v. The People. 
—— Judgment reversed, new trial ordered, costs to 
abide events— Baker v. Drake, Perry v. Chester, 
Schwinger v. Hicox, Roberts v. Prosser, Cooke v. Davis, 
Harper v. Fairley, Legett v. Mutual Life Insurance Co., 
N. Y., Fricking v. Rolland, Pullman v. Alley. —— 
Motion denied with costs — Wilmerding v. Fowler. —— 
Ordered that the cause be transferred to the commission 
of appeals—Stearns v. Cook.——Order of general 
term affirmed and judgment absolute for plaintiffs 
with costs — Despard v. Church, Harloe v. Foster. —— 
Order of general term granting new trial affirmed and 
judgment absolute for defendants with costs — People 
ete., v. Mayor, etc., of Albany. —— Judgment reversed, 
and judgment for defendants on demurrer with costs 
— Brevort v. Grace. —— Judgment of supreme court 
affirmed, and proceedings remitted without costs to 
either party as against the other — Rogers v. Rogers. 
—— Order of general term granting new trial reversed, 
and judgment ordered for plaintiffs on the verdict, 
with costs —Simar v. Canaday. —— Order reversed and 
proceedings remitted for rehearing at special term of 
supreme court, with costs tc be paid out of the fund— 
In the matter of the application of Schell, trustee, etc. 
—— Order reversed as to William Horton Mills, and 
terms of order to be settled on notice, by Chief 
Justice Church and Judge Allen — Howell v. Mills.—— 
Order granting new trial reversed and judgment on 
report of referee modified by deducting the unpaid 
premiums of 1862, 1863 and 1864, and interest, and as 
modified affirmed with costs— Martine v. The Interna- 
tional Life Assurance Society of London, and others. 
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—— Appeal dismissed without costs to either party in 
this court — Mills v. Davis. —- Judgment of supreme 
court and decrce of surrogate reversed and proceedings 
remitted to the supreme court, with directions that 
issues be framed as required by statute and tried by a 
jury as to the due execution and genuineness of the 
paper propounded as a will — Howland v. Taylor. — 
Judgments of the supreme court modified in con- 
formity with the opinion of Judge Andrews, and ag 
modified affirmed, with costs of all parties to be paid 
from the estate, judgment to be settled by Judge 
Andrews, on notice— Vernon v. Vernon. —— Order of 
general term affirmed with costs to respondent, and 
judgment for plaintiff for $61.94 — Briggs v. North Brit- 
ish and Mercantile Insurance Company. —— Order re- 
versed and motion granted with costs— Mitchell », 
Smith. —— Jydgment of general term reversed and 
judgment of special term affirmed with costs — Rob- 


inson v. Peasant. 
— @—— 


NOTES. 


Messrs. Robert Clark & Co., of Cincinnati, promise 
to do agood work for the student of historic law in this 
country, by the reprint of three works which they very 
justly term “legal classics.”” The first on the list is 
Montesquieu’s “Spirit of Laws,” the greatest work of 
that great author, and the earliest, as it is the ablest, 
development of the connection between and the inter- 
dependence of jurisprudence, history, and philosophy. 
The second is Saint Germain’s ‘“‘ Doctor and Student,” 
a work which has, for over three centuries, been ever 
cited with respect by the learned both on the bench and 
at the bar. The third is Fortescue’s ‘“‘De Laudibus 
Legem Angliz,’’ a work written so long ago as the time 
of the Lancastrian wars, but which no modern student 
interested in the origin and progress of the common 
law can afford to pass by. 


—_—_—- + —__—_—_. 


FOREIGN NOTES. 


Chief Justice Cockburn has fined the editor of the 
Cheltenham Chronicle $750 for publishing a criticism 
on the conduct of the trial of the Tichborne claimant, 
and threatens him with imprisonment if the offense is 
repeated. —— Sir George Iessel, the new master of the 
rolls, entered upon the duties of his office on the 3d 
inst. —— It is rumored in England that it is in contem- 
plation to raise Sir John Duke Coleridge to the bench, 
probably with a peerage, and that the offices of attorney- 
general and solicitor-general will be filled by Mr. 
Watkin Williams, Q. C., and Mr. Henry James, Q. C. 

———____—. 
LEGAL NEWS. 


Judge Devens, of the Massachusetts superior court, 
is spoken of as a candidate for the vacancy in the 
supreme court of that State. 

Hons. 8. 8. Dewinelle and Anson Bronson have been 
nominated for judges of the supreme court of Cali- 
fornia by the republicans of that State. 

Governor Kellogg, of Louisiana, offers a reward of 
$5,000 for the apprehersion and conviction of the mur- 
derers of Judge Crawford and District Attorney 
Harris. 


During the present term of the supreme court of 
Tilinois sixty members have been added to the bar of 
that State. Among them Mr. Joel B. Tiffany, former 
State reporter of this State. 
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RAILROAD AID BONDS IN THE UNITED 
STATES SUPREME COURT. 


In addition to the decisions of the United States 
Supreme Court, which we noticed last week, there 
were several of the same term in relation to defenses 
to actions brought upon municipal bonds given in aid 
of railroads. In Kennicott et al. v. Supervisors of 
Wayne County, Mr. Justice Hunt, in delivering the 
judgment of the court, said: 

“The following propositions may be considered as 
settled in this court: 

“1, If an election or other fact is required to author- 
ize the issue of the bonds of a municipal corporation, 
and if the result of that election, or the existence of 
that fact, is by law to be ascertained and declared by 
any judge, officer or tribunal, and that judge, officer 
or tribunal, on behalf of the corporation, executes or 
issues the bonds, with a recital that the election has 
been held, or that the fact exists or has taken place, 
this will be sufficient evidence of the fact to all bona 
fide holders of the bonds. Authorities, infra. 

“2. If there be lawful authority for the municipality 
to issue its bonds, the omission of formalities and 
ceremonies, or the existence of fraud on the part of 
the agents of the municipality issuing the bonds, can- 
not be urged against a bona fide holder seeking to 
enforce them. Grand Chute v. Winegar; Com'rs of 
Know Co. v. Aspinwall, 21 How. 539; Gelpcke v. 
Dubuque, 1 Wall. 203; Moran v. Miami County, 2 
Black, 722. 

“3. There must, however, be an original authority, 
by statute, to the municipality to issue bonds. 
Municipal corporations have not the power, except 
through the special authority of the legislature, to 
issue corporate bonds which will bind their towns: 
neither have they the power to sell or mortgage the 
lands belonging to such towns, without special 
authority. Marsh v. Fulton County, 10 Wall. 676.” 

Grand Chute v. Winegar, decided at the December 
term, 1872, was an action to recover the amount of 
several bonds, with interest, bearing date March 12, 
1855, and payable in fifteen years. The bonds were 
issued by the defendants, under authority of an act 
of the legislature, to aid in the construction of a 
plank-road. The defendants, among other things, set 
up that the bonds were issued without the authority 
of the town purporting to issue them, and through the 
fraud of the agents of the town and of the obligees. 
The plaintiff was a bona fide holder for value. On 
this question the court said : 

“In Know Oo. v. Aspinwall Mr. Justice Nelson thus 
states the question: The main ground of the defense 
telied upon to defeat the recovery is, that the defend- 





ant, the board of commissioners, possessed no author- 
ity to execute, or to authorize to be executed, the 
bonds in question, and hence that they are obligations 
not binding upon the county of Knox, which this 
board represents. Our chief inquiry, therefore, will 
be, whether or not these several obligations were 
executed and put into circulation as evidence of indebt- 
edness by competent legal authority. Upon the 
inquiry thus put the decision is stated by the re- 
porter in the following language: ‘ Where the statute 
of a State provided that the board of commissioners 
of a county should have power to subscribe for rail- 
road stock, and issue bonds therefor, in case a major- 
ity of the voters of a county should so determine 
after a certain notice should be given of the time and 
place of election, and the board subscribed for the 
stock and issued the bonds, purporting to act in com- 
pliance with the statute, it is too late to call in ques- 
tion the existence or regularity of the notices in a 
suit against them by the holders of the coupons 
attached to the bonds, who were innocent holders. 
In such a suit, according to the true interpretation of 
the statute, the board were the proper judges whether 
or not a majority of the votes of the county had been 
cast in favor of the subscription. The bonds on their 
face, import a compliance with the law under which 
they were issued, and the purchaser was not bound 
to look further for evidence of a compliance with the 
condition of the grant of the power. 

“In Woods v. Lawrence County, 1 Black R. 386, it was 
held that where the statute requires the grand jury to 
fix the amount of a subscription to railroad stock, and 
to approve of it, and upon their report being filed, 
empowers commissioners to carry the same into effect 
by making its subscription in the name of the county, 
and, if these things be done agreeably to the law, 
the county cannot afterward deny its obligation to 
pay the amount subscribed. In a suit brought to 
recover the arrears of interest on such bonds, it is 
not necessary for the holder to show that the grand 
jury fixed the manner and terms of paying for the 
stock; nor is it a defense for the county to show that 
the grand jury omitted todoso. Itis enough that the 
manner and terms of payment were agreed upon 
between the company and the commissioners. Ina 
suit brought upon the coupons by a bona fide holder, 
his right to recover is not affected by the fact that the 
railroad company sold the bonds at a discount of 
twenty-five per cent, contrary to the charter, which 
forbids the sale of them at less than their par value. 

“In Mercer County v. Hackett, 6 Wall. 83, it was 
held that “where a county issues its bonds payable 
to the bearer, and solemnly pledges the faith and 
credit and property of the county, under authority of 
an act of the assembly, referred to on the face of the 
bonds by date, and the bonds pass into the hands of 
a bona fide holder for value, the county is bound to 
pay them; that it is no defense that the act of the 
assembly referred to on the face of the bonds author- 
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ized their issue only on, and subject to, certain ‘limi- 
tations, restrictions and conditions,’ which have not 
been formally complied with, nor that the bonds were 
sold at less than par when the act authorizing their 
issue declared that they should in ‘no case,’ nor 
‘under any pretense,’ be so sold, and that the bonds 
are in the nature of negotiable instruments. The 
same principles are announced in Gelpcke v. The City 
of Dubuque, 1 Wall. 175, and in Meyer v. The City of 
Muscatine, id, 384. In the latter case the court say: 
“That if the legal authority was sufficiently compre- 
hensive, a bona fide holder for value has a right to 
presume that all precedent requirements have been 
complied with.” By the act of February 10, 1854, 
the legislature of Wisconsin authorized the supervis- 
ors of the town of Grand Chute to make a plank- 
road subscription to the amount of ten thousand 
dollars. The bonds in question were signed by the 
chairman of the board of supervisors of that town, 
and recited that the subscription had been made by 
the supervisors of the town, and that these bonds 
were issued in pursuance thereof for the purpose of 
carrying out the provisions of that act. The plaintiff 
was the bona fide holder for value of the bonds in 
suit, and his title accrued before their maturity. The 
cases cited are an answer to the numerous offers to 
show want of compliance with the forms of law, or 
to show fraud in their own agents.” 

The same question arose in St. Joseph Township v. 
Rogers, fully reported in 7 Alb. L. J. 362. The 
action was brought by a bona fide holder for value, 
upon bonds issued by the St. Joseph Township to aid 
in the construction of a railroad. It was alleged asa 
defense that no valid election had been held, as re- 
quired by the act of the legislature. The bonds con- 
tained recitals that they were issued by virtue of said 
act and in accordance with the vote of the electors 
of said township, pursuant to said act. The follow- 
ing are the opening sentences of the opinion: 

“ Bonds, payable to bearer, issued by a municipal 
corporation to aid in the construction of a railroad, if 
issued in pursuance of a power conferred by the legis- 
lature, are valid commercial instruments; but if issued 
by such a corporation which possessed no power 
from the legislature to grant such aid, they are invalid, 
even in the hands of innocent holders. Such a power 
is frequently conferred to be exercised in a special 
manner, or subject to certain regulations, conditions 
or qualifications, but if it appears that the bonds 
issued show by their recitals that the power was 
exercised in the manner required by the legislature, 
and that the bonds were issued in conformity with 
those regulations and pursuant to those conditions 
and qualifications, proof that any or all of those 
recitals are incorrect, will not constitute a defense to 
the corporation in a suit on the bonds or coupons, if 
it appears that it was the sole province of the muni- 
cipal officers who executed the bonds, to decide 
whether or not there had been an antecedent com- 





pliance with the regulations, condition or qualifica- 
tion, which it is alleged was not fulfilled.” 

Lynde v. The County of Winnebago, is another 
decision of the same term to the same effect. <A full 
abstract of it will be found in volume 7 of the Journal, 
page 125. 

It should be borne in mind, however, that the same 
court has recently decided that if the statute author- 
izes municipal officers to issue bonds im aid of rail- 
roads only after a sanction thereof by the voters, 
bonds issued without such a sanction (either in fact or 
according to the decision of some authorized body), 
are void even in the hands of an innocent purchaser, 
See Marsh v. Supervisors, 10 Wall. 676; 8. C., 3 Alb, 
L. J. 436. For a very full and able discussion of the 
course of decisions in the United States supreme 
court on this subject, see Dillon’s Municipal Corpora- 
tions, 415, e¢ seq. 

——_49e——___—_ 


CODE OF MILITARY RULE. 


We have already called attention to the important 
contribution of Mr. David Dudley Field to internation- 
al law considered as a science. To one section of his 
book, however, that relating to martial law, or rule, we 
would now refer somewhat more in detail, not only 
on account of the importance of the subject itself as 
a question of jurisprudence, but as bearing on the 
constitutional relation —a relation which has, as yet, 
been imperfectly investigated — which one especial 
class of the community bears to the nation at large. 

Martial rule, then, it is proposed in the work before 
us* to define as “the exercise of the will of the com- 
mander” of an army, or military force; a definition 
which has been adopted by the supreme court of the 
United States in an important case in which the sub- 
ject underwent much investigation.t And the reason 
why the term “rule” is employed in preference to 
“law” is stated, in the note of the section, to be be- 
cause “the will of the commander, although ordina- 
rily called martial law, is in the proper sense not law 
at all.” That this is the expression of the correct 
view of the subject seems now hardly open to doubt, 
and its employment in a work of an international 
character, and which aims at reducing conceptions 
more or less imperfect into a formal system, marks 
an advance in the progress of correct thinking upon 
this and other important questions of constitutional 
and public law. Even with us there exists, as ob- 
served by a recent writer,} much confusion between 
the ideas denoted by such terms as “ military” and 
“martial law,” and the relation in which persons 
subject to these stand toward the crown, the parlia- 
ment, and the ordinary courts of civil jurisdiction. 
Every year, for instance, parliament, as is well known, 





*Outlines of an International Code. By David Dudley 


Field. Book II. Relations of nations and of their members 
to each other, produced by a state of war. Ch. 55, 1872. 


+The Milligan case. 4 Wallace, U. 8. Supreme Ct. Rep. 1 
+ Military and Martial Law. By C. M. Clode. 
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is asked to vote a large sum for the administration, 
not of “military,” but of “ martial” law, in complete 
forgetfulness of the great and leading distinction be- 
tween the states and conditions marked out by these 
terms respectively; the former, as is well known, 
referring to a regular code as contained in the mutiny 
act and articles of war, to which the land forces of 
the crown are alone subject — the “body of regula- 
tions,” as Mr. Field puts it, “prescribed by a nation 
for the government of its military forces;” the latter 
having regard to a condition of society when all law 
deserving of the name is in abeyance, and which in- 
volves equally, and is binding upon, all pefsons civil 
and military.* The employment of the word “rule,” 
therefore, in Mr. David Dudley Field’s specimen of 
codification has, at least, this use, which is one quite be- 
yond the immediate object of the chapter in which the 
matter is discussed, that it tends to clear away the 
obscurity arising from designating by the term “law” 
—a word which it is obvious implies a regular method 
of administering justice according to fixed principles 
—a state of society which is only founded upon para- 
mount necessity, and which, therefore, supersedes 
under the pressure of that necessity all the ordinary 
forms of civil procedure.t To speak of that as “law” 
which implies the cessation of every thing that can 
properly be called by the name, marks an indifference 
to accuracy of thought and definition in matters of 
legal science which it is desirable should, as far as 
possible, be corrected. In this respect the work be- 
fore us is worthy of imitation; and, indeed, not only 
in the section which treats of military persons and a 
state of war, but throughout the whole book, it is 
impossible not to be struck with the careful treat- 
ment which every subject receives, even where it is 
one so foreign as must the military status be in the 
view of an American jurist and to the student of 
American society. In the judgments of the supreme 
court, also, and in the valuable series of legal State 
papers known as the opinions of the attorneys-gen- 
eral, the constitutional position which the soldier 
occupies, as well in time of peace as in war, with 
reference to the civilian, the civil court, and his 
military superior, has been ascertained and placed 
on a sound basis of public and municipal law. With 
us, on the other hand, although a standing army is a 
constitutional fact and a permanent institution of 





*See the authorities collected in Mr. Clode’s work upon 
the subject. 

+1. Martial law is the will of the commanding officer of 
an armed force, or of a geographical military department, 
expressed in time of war within the limits of his military 
jurisdiction, as necessity demands and prudence dictates, 
restrained or enlarged by the order of his military chief or 
supreme executive ruler. 

2. Military law is the rules and regulations made by the 
legislative power of the State for the government of its 
land and naval forces. Hence, offenses against these lat- 
ter, or military laws, are determined by tribunals estab- 
lished in the acts of the legislature which enact those laws, 
such as courts martial and courts of inquiry. The officer 
executing martial law is at the same time auprome legisla- 
tor, supreme judge, and supreme executive. Milligan’s Case, 
4 Wall. Sup. Ct. R. 1. 





political society, many of these questions remain still 
in an unsettled state, which, not unnaturally, has been 
the cause of much discontent. The duties, for exam- 
ple, and the constitutional position of that important 
officer, the judge advocate-general, is still unde- 
fined, and his proper place and proper functions with 
respect to the soldier, to_parliament, and to the com- 
mander-in-chief of the army, are ambiguous and mat- 
ter of debate. The office is at present, as a makeshift 
which cannot long be allowed to,last, held by the 
very learned judge of the court of admiralty, Sir 
Robert Phillimore, an arrangement which, however 
attractive on the score of economy, cannot but have 
an injurious effect, as the army is thus deprived of the 
exclusive services of a trained lawyer, whose sole 
duty it would be to examine into and revise the pro- 
ceedings of courts military. So, also, to take another 
case of which an example has been recently forced 
upon public attention—the extent to which civil 
courts may be resorted to in mixed cases, as for libel 
or slander, where papers written or words spoken in 
the discharge of military duty are attempted to be 
made the ground of civil proceedings* — is a question 
upon which, among judges of eminence, much uncer- 
tainty continues to prevail. These and other matters, 
which might be readily mentioned in connection with 
our military system, call for a more thorough and satis- 
factory settlement than they have as yet received. 
Our military code, in short, requires, in common with 
many other departments of our law, to be treated 
with something like scientific precision of language, 
and Mr. Dudley Field’s book goes far to indicate the 
right method of accomplishing this desirable result.— 
Law Magazine and Review, 


—__++#—_—_ 


CURRENT TOPICS. 


The patent congress which has just concluded its 
session at Vienna, adopted resolutions to the effect 
that protection of inventions should be guaranteed by 
the law of all civilized nations, that only the inventor 
or his legal representatives should be entitled to a 
patent; that patents should not be refused to foreign- 
ers; that a system of preliminary examinations should 
be adopted, and that governments should bring about 
an international convention for patent protection. 
The patent laws of the United States, of England and 
of Belgium were especially commended. 


The conference of lawyers and writers on interna- 
tional law from Europe and America, which met at 
Ghent recently, for the purpose of examining the 
question of bringing scientific action to bear upon the 
administration of international law, has constituted a 
permanent international law institute, agreed upon its 
statutes, and laid down the three following subjects 





*See Dawkins v. Lord Rokeby. 4 Foster and Finlason. 
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for consideration, viz.: International arbitration ; the 
three rules laid down in the Treaty of Washington; 
and the conclusion of treaties for the codification of 
the fundamental rules of international law with respect 
to private property. 


The department of State has been informed by 
Minister Schenck, of the prize of £300 offered by his 
excellency Senor Marcoartu, through the Social 
Science Association, for the best essay on the subject, 
“In what way ought an international assembly to be 
constituted for the formation of a code of public inter- 
national law, and what ought to be the principles on 
which such a code should be framed?” The associa- 
tion invites the competition of Americans for the prize. 
The conditions relating to the essay will be found on 
page 192 of this volume of the Atpany Law JournaL. 


The legal periodicals of England have been com- 
plaining for two or three years past, of a decline in 
law business, and some of our American papers have 
been echoing the complaint, although without suf- 
ficient cause. An English contemporary says: 

‘From various causes legal business is not now 
what it has been for the last half century. There is 
not, we believe, a diminution in the amount of litiga- 
tion, but the mode in which it is disposed of is cal- 
culated in a considerable degree to lessen legal labor, 
and consequently to reduce the emoluments of the 
profession. Upward of six hundred causes were re- 
mitted last year from the superior courts to the county 
courts; the bar therefore suffered, and the solicitors’ 
charges fell to a lower scale in those causes. The 
county court act of 1867 was passed in order to ex- 
tend the jurisdiction of the inferior tribunals, and to 
relieve the superior courts of trifling and vexatious 
actions. There is, notwithstanding, a block in all the 
superior courts, and the delay has become of late a 
crying evil, which the Judicature Act has been passed 
to remedy. We find that in America the condition 
of things is much the same, but a contemporary at- 
tributes the decline in prosperity of the legal profes- 
sion to a want of ‘snap’ among lawyers. Snap 
appears to mean dispatch, for we are told that the 
principal question usually asked by merchants who 
contemplate litigation is, ‘How long is it going to 
take?’ Our contemporary concludes: ‘We want 
more high pressure movement, quicker action, and 
more decisive judgments. But, most of all, we want 
a lesser variety and a greater number of courts of 
concurrent jurisdiction.’ English lawyers anticipate 
that the new procedure under the judicature act will 
greatly improve the prospects of the legal profession.” 


—_——>__—_—_ 


Hon. E. W. McKinsley, at present judge of the 12th 
district, California, court, has been nominated for 
supreme court judge by the independent tax payers of 
that State. 





COMMUNICATIONS BETWEEN SOLICITOR 
AND CLIENT. 


There have been some fluctuations of judicial opin- 
ion as to the extent to which communications between 
solicitor and client are privileged from disclosure. It 
has, indeed, long been settled, as was pointed out by 
Wigram, V.C., in Walsingham v. Goodricke, 3 Hare, 124, 
that communications between solicitor and client, 
made pending litigation, and with reference to such 
litigation ; or made before litigation, but in contempla- 
tion of and with reference to litigation which was 
expected and afterward arose; or made after the dis- 
pute between the parties followed by litiga*ion, but not 
in contemplation of or with reference to such litigation, 
are privileged from disclosure, whether the party inter- 
rogated be the solicitor or the client. It has also been 
settled that professional communications between a 
party and his professional adviser, although they do 
not relate to any litigation either commenced or antici- 
pated, are privileged where the solicitor is the party 
interrogated. 

It has, however, been a matter of doubt whether the 
rule extends beyond the last case, and embraces such 
communications where the client, and not the solicitor, 
is interrogated. Some of the cases seem to imply that 
the privilege of the solicitor is more extensive than the 
privilege of the client, and that communications might 
pass between a solicitor and client as to which the 
solicitor, if called upon to give evidence, might refuse 
to answer, while the client could not; although, if the 
communications had been made after a dispute arose, 
the client also might refuse. Well might Vice-Chan- 
cellor Knight-Bruce remark (Pearse v. Pearse, 1 De G. 
& Sm. 27): ‘“* What for the purpose of discovery is the 
distinction,in point of reason or principle, between such 
communications and those which differ from them only 
in this, that they precede instead of following the actual 
arising, not of a cause of dispute, but of a dispute, I 
have never hitherto been able to perceive.’’ Anoma- 
lies of this kind are often the precursors of a broader 
rule in which arbitrary distinctions are merged, and 
the decision in Minet v. Morgan, 21 W. R. 467; L. R., 8 
Ch., 361, has at length finally established the law on a 
footing accordant with common sense and general con- 
venience. 

This case was a suit by a commoner against the lord, 
to establish rights of common claimed by the plaintiff 
and others. The plaintiff was required by the defend- 
ant to make an affidavit as to documents. Accordingly, 
he admitted the possession of correspondence between 
himself and the solicitors of his family, or between 
himself and his solicitors in the suit, written in contem- 
plation or in the course of the suit, or with reference 
to the subject-matter in dispute, and of letters between 
his mother, from whom he derived title, and her solici- 
tors, with reference to questions connected with the 
matters in dispute in the cause; but he stated that all 
these documents were of a private and confidential 


character, and that he believed them to be privileged,, 


and therefore objected to produce them. The defend- 
ant took out a summons to compel production of these 
documents, which was heard on appeal by Lord Sel- 
borne, C., and Mellish, L. J. 

The judgment of Lord Selborne, in which Mellish, 
L. J., concurred, traces the development of the rule 
as to the compulsory disclosure of communications 
between solicitor and client, and shows the successive 
steps by which the law has reached a broad and reason- 
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able footing. In Bolton v. Corporation of Liverpool, 1 
My. & K. 88; Hughes v. Biddulph, 4 Russ. 190, and some 
other cases of about the same date, the doctrine of 
protection was expressed in terms which had a ten- 
dency to narrow itsscope. But in these cases a decision 
on the general question was not required; and the 
subsequent case of Pearse v. Pearse, 1 De G. & Sm. 12, 
clearly showed that the tide had turned. The case of 
Minet v. Morgan, coming at the end of a series of 
authorities tending in the same direction, seems to 
place beyond question the doctrine that whether the 
solicitor or the client be the party interrogated it is 
sufficient for the protection of communications that 
they should pass as professional communications be- 
tween the party or his predecessor in title and his 
solicitor acting in a professional capacity, and that it is 
not necessary that they should be made either during 
or relating to an actual or even an expected litigation. 
Thus a simple principle has superseded a number of 
partial rules and arbitrary distinctions. 


—*+o>o—__———_ 


THE INNS OF COURT. 


Staines Brocket Brocket, Esq., whose death has just 
been recorded, was, and had been almost from a time 
to the contrary of which the memory of man runneth 
not, the Senior Bencher of the Middle Temple. It is 
now more than sixty years since Mr. Brocket was 
called to the bar. His first brief must have been held 
when Eldon was Chancellor and Ellenborough Lord 
Chief Justice. Those days have long since faded away 
into the domain of history, and we, with a Selborne 
for our Lord Chancellor and a Cockburn for our Lord 
Chief Justice, look back with blank astonishment at 
“all the oppression that was done’’ under the joint 
reigns of John Scott and and Edward Law. Yet there 
are things which even time is slow to touch. Our 
chancery procedure has been reformed, our common- 
law procedure amended. But our inns of court, like 
the pyramids of Egypt, still hold their own, superior 
to every change. It is now more than six centuries 
and a half since John of England pledged himself to 
his barons, at Runnymede, that common pleas should 
not thenceforth follow the court, but be held in some 
certain place. By common consent, both of suitors 
and lawyers, Westminster was fixed upon as the “‘ cer- 
tain place’’ at which common pleas were henceforth 
to be heard; and so it came about that there gathered 
together in the metropolis a body of lawyers, who began 
to settle themselves down about the western gate of the 
city, as being ‘‘the place best suited to their studies, 
practice and conferences.’’ The necessity of a definite 
and organised system of legal education soon began to 
be felt, for those were the days in which books were 
not, and the pupil had to sit at his master’s feet. 
Where, then, were the students of the law to betake 
themselves? The universities, older far than the inns 
of court, were barred against them. ‘The ecclesiastics, 
who engrossed all education, and who alone were com- 
petent to instruct in the ‘‘arts”’ or liltere hwmaniores, 
had as unconquerable an aversion to the common law 
ashas his Holiness Pio Nono to comteism. The old 
feud between ecclesiastics and lawyers finds its fit 
expression in the pious wish ‘that every lawyer may 
kill a parson and be hanged forit;” nor is it to be 
wondered that the proud prelates and abbots, upon 
whose jurisdiction ‘‘common pleas’? encroached, 
should, from mere jealousy of the newly-established 
courts at Westminster, have thrown every possible 





obstacle in the way of their supporters. The lawyers, 
however, were not to be so easily beaten. When the 
universities turned a deaf ear they opened a university 
of theirown. “ Hostels of Court,” or hospitia curiae, 
giant legal caravanserai, were instituted, attached to 
and dependent upon the Westminster courts, huge 
unendowed colleges, filled with lawyers of every 
rank and grade. Of these ‘‘Inns,’’ one, called John- 
son’s Inn, was at Dowgate, another at Fewter’s or 
Fetter’s Lane, anda third at Paternoster-row. Inand 
about them lived, taught and transacted business, the 
counsel learned in the law, until, in the twentieth 
year of Edward III, the Knights Hospitallers of St. 
John of Jerusalem, to whom had been granted the for- 
feited estates of the Templars, demised “ the buildings, 
church, gardens, and all the appurtenances that be- 
longed to Templars in London” to certain students of 
the common law, whom tradition reports to have been 
originally located in ‘‘ Thave’s Inn,” in Holborn. 
What a history is that of the Inns of Court! Mr. 
Brocket was himself the direct successor in powér and 
office of Plowden, the great pleader; of the gentle Sir 
Walter Raleigh, who dates his poem to Gascoigne from 
“‘ye Middle Temple;’’ of Sir Thomas Overbury; of 
Sir John Davys, the poet; of John Ford, the drama- 
tist; of Lord Chancellor Clarendon; of Bulstrode 
Whitelook; of Ireton, Cromwell’s son-in-law; of 
Evelyn, of Lord Keeper Guilford, of Lord Chancellor 
Somers, of Wycherley, of Shadwell, of Congreve, of 
Southerne, of Edmund Burke, of Brinsley Sheridan, 
of William Blackstone, of Dunning Lord Ashburton, 
of Lord Chancellor Eldon, and of the great Eldon’s 
yet greater brother, Lord Stowell. A noble list of 
predecessors this, and one to which a man may well 
look back with pride. It carries our memory to the 
old days spoken of by Fortescue, the subtle-minded 
author of the ‘‘De laudibus legum Anglie,’’ when 
‘the Temple, pleasantly situated out of the city and 
the noise thereof, and in the suburbs of London, be- 
tween the city of Westminster, the place of holding 
the King’s court, and the city of London, for advant- 
age of ready access to the one and plenty of provisions 
in the other,’”’ was frequented by ‘‘ worthy practisers 
of the law who lived in peace and quiet.’’ In those, 
the stormy times of Henry V1, the Inns of Court 
were the first university of all Europe, and were fre- 
quented by “noble scions of the haughtiest families 
in England.’’ So they flourished on down to the days 
of Stow himself, who speaks of them as “‘a whole uni- 
versity of students, practisers, or pleaders and judges 
of the laws of this realm.’’ Since that period the great 
university has dwindled away; and Clement’s Inn, 
where Shallow ‘‘lay,’’ when he was ‘“‘a mad fellow”’ 
in his youth, has diminished into a mere set of cham- 
bers. Templars and Alsatians no longer indulge in 
deadly conflict at the foot of Ludgate-hill, and the 
“young Templar’ has long ceased to be a hero of 
romance. The old ‘ disputations ’’ in hall in presence 
of the benchers have died out; and the sole relic that 
now remains of the noble legal university of London 
is the daily dinner in Hall, where the benchers sit sol- 
emnly upon the dais, and the students below, impar- 
tially divided into fortuitous messes of four, partake 
of roast leg of mutton, apple pasty, and bread and 
cheese, washing the fare down with huge draughts of 
small beer and fiery port wine fresh from the wood. 
Like Rip Van Winkle, the Inns of Court have for 
some decades gone to sleep. Like Rip Van Winkle, 
they will soon awake and return to their own. For 
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more than a hundred years the duties of a bencher 
have been the purest possible sinecure. The Inns are 
rich, it is said; but then their large property gives lit- 
tle trouble. The benchers collect their rents, and out 
of the proceeds first pay the officers and the current 
expenses of the inn, and then put by the balance in 
some sound investment; they call deserving students 
to “ the dignity of the outer bar;” and they are good 
enough to dine in the common hall upon such days as 
it pleases them. This, the usual routine of their duties, 
is occasionally varied when a barrister who has sinned 
against the boni mores of his profession is ‘“‘men- 
tioned ”’ to the bench of hisinn. Fortunately for the 
honor of an honorable profession, such cases are exces- 
sively rare. It is, indeed, difficult to conceive a trus- 
teeship more totally free from care than that exercised 
by a bencher; and there is some truth in the rough old 
proverb which defines the happy man as “ a bencher of 
his inn, a fellow of his college, and a warden of his 
company.’’ Alas! in these days of progress not even 
the bench itself is sacred. It has been suggested by 
rough and irreverent critics that the bencher is, or 
rather ought to be, a sort of college tutor in the laws of 
England; and that, if he does not lecture himself, he 
ought to pay a deputy to lecture for him. Strange to 
say, the bench itself has not taken this ‘‘ good-natured 
advice’? in bad part. The Inns of Court are, to do 
them justice, endeavoring to summon back into exist- 
ence the great law university of London, once the first 
and most brilliant university of all Europe. Profes- 
sors are being appointed, lectures are given, scholar- 
ships are awarded; and it is perfectly possible that, 
within a few years, Oxford and Cambridge will be 
comparatively deserted by aspirants tu the long robe, 
while the twin temples, Lincoln’s Inn and its “silent 
sister’? in Holborn will be crowded with students. 
Reforming the internal administration of the Inns of 
Court will be, after all, but part of a great movement, 
in which the codification of our law and the simplifica- 
tion of our present cumbrous system of procedure are 
parallel steps.—Telegraph. 


———__ eo —-— -— 
GENERAL TERM ADSTRACT. 


SUPREME COURT— FIRST DEPARTMENT, MAY 
TERM, 1873.* 


(Concluded from p. 208.) 
LANDLORD AND TENANT. 


1. Constitutionality of acts: ‘‘local acts:’’ Code of 
Procedure. — Chapter 741, Laws 1870, being an act 
amendatory of the Code of Procedure, cannot in itself 
be claimed to be a local act, and therefore unconstitu- 
tional. Nor is’section four of that act (§ 66, Code) local 
within the definition in The People v. Supervisors of 
Chatauqua, 48, N. Y. 21, for it is not limited to any 
portion of the people. Any one who has occasion 
can avail himself of the jurisdiction conferred. The 
Code, in many places (as Title V), contains clauses rela- 
tive to tribunals whose jurisdiction does not extend 
throughout the State. They are not, therefore, uncon- 
stitutional. Ib. 

2. Form of affidavit in dispossession proceedings. — 
The only averments necessary in the affidavit on which 
proceedings in dispossession are commenced is of the 





*Prepared by Hugh L. Cole and Nicholas Murray, coun- 
selors at law, No. 8 Broad street, New York City. . 








making of the lease, the length of the term, the rent, 
the assignments, if any, the occupation, the non-pay- 
ment of rent, the demand and the notice. Ib. 

83. Form of notice in dispossession proceedings. — The 
notice requiring the payment of rent was not irrregu- 
lar for stating the amount of interest owing upon the 
rent. The payment required was expressly of the 
“rent,” and the case of Griffin v. Clark, 33 Barb. 46, is 
conclusive on that point. Ib. 

4. Regularity of jury. —The justice, under the stat- 
ute, nominated twelve jurymen. It appeared that 
they had not been properly summoned. Hethen nom- 
inated twelve others. Only eight attended, and six 
of these were drawn to compose the jury. 

Held, that it was proper to issue a new venire (9 Wend. 
231, cited), and there is nothing in the statute which 
affirmatively requires that the names of all who were 
summoned should be placed in the box. Ib. 


' Also, see Former Adjudication. 
LEX LOCI CONTRACTUS. See Usury. 
MANDAMUS. See New York City. 
MARRIED WOMEN. See Evidence. 
NEW YORK CITY. 


1. Powers and duties of the dock commissioners and 
the comptroller: mandamus. —This is an appeal from 
an order denying a mandamus, to the comptroller, to 
pay over to the commissioners of docks certain moneys 
for which a requisition had been madeonhim. The 
motion was denied on the ground that the requisition 
of the commissioners was not accompanied by any cer- 
tificate or statement of the purposes for which the sum 
drawn for was required. 

Held, that it is proper that the commissioners should 
state the purposes for which money is required, viz.: 
If it is for the payment of salaries and employees they 
should make their requisition of a gross sum for that 
purpose; in like manner, if for the purchase of land 
or any other purpose within the law. They are not 
required to present any further account or vouchers, 
save the general certificate above stated. No such cer- 
tificate having been furnished, the order is affirmed. 
People ex rel. Agnew and others, Commissioners of Docks, 
v. Green, Comptroller, etc. Opinion by Ingraham, P. J. 

2. The commissioners of docks have authority to 
expend annually upon the piers, docks and bulkheads 
of the city, under the provisions of the charter, a sum 
not exceeding $3,000,000, for which the comptroller is 
directed to issue and sell the bonds to that amount. 
There is no control over that board, as to the pur- 
poses for which the money is to be expended or the 
amounts to be applied to each purpose, provided they 
confine their expenditures to the objects specified in 
the statute. Ib. . 

3. The learned judge delivering the concurring opin- 
ion says: That the several provisions of the charter 
which place the finances of the city under the control 
of a single head require that the dock commissioners 
should present, with their requisitions, the proper 
vouchers to be audited and approved, as is provided in 
respect of other claims and accounts in which the 
corporation is concerned as a debtor. Order below 
should be affirmed, for the reason that no such vouchers 
were presented, as well as for the reasons assigned in 
the opinion of the presiding justice. Ib. Opinion by 
Davis, J. 


NOTES, BILLS, ETC. See Evidence; Usury. 
NOTICE. See Landlord and Tenant. 











def 
con 
Dai 


of a 
mus 
the} 
com 
diti 
refe 
of t 
The 
mac 
Savi 
Opi 


set ¢ 


in 1 
cau 
ticii 
and 
of vy 








eo @? | @ 


= FF a & 


ww ae. oe Lae 








THE ALBANY LAW JOURNAL. “215 











PLEADINGS. 


Failure to answer : averments of complaint, when ad- 
mitted. — Plaintiff brought action for the recovery of 
interest in and expenditures upon a certain vessel. 
Defendants demurred and judgment was given against 
them on the demurrer, and a referee was named to 
take the account. Upon appeal from the judgment 
entered on referee’s report: 

Held, that as to the repairs stated in the complaint, 
and not denied by defendants, plaintiff is entitled to 
judgment. As to the profits, if a proper answer had 
been put in, it might be questionable whether plaintiff 
could recover the whole amount of his claim from all 
the defendants, but the averments that all the defend- 
ants had received the profits, being admitted, conclude 
defendants on this point and leave no question to be 
contested on this reference. Judgment affirmed. 
Darling v. Brewster et al. Opinion by Ingraham, P. J. 


REAL ESTATE. See Contracts; Sheriffs. 
RECEIVERS. 


Power of court over receivers: order to refer claims. — 
In this case claims are presented by the receiver of the 
Guardian Savings Institution as against the receiver of 
the Bowling Green Savings Bank, and the special term 
ordered the receiver of the Bowling Green bank to 
enter into an agreement to refer, and in case of refu- 
sal, referring it to some person to settle the form of 
such agreement and to cause the receiver to sign the 
same. 

Held, that the court has full power over receivers 
appointed by it; it can control them in the settlement 
of all claims against the property they hold. They 
must obey the orders of the court, and in case of refusal 
they should be removed. It is the duty of the court to 
compel the settlement of such claims in the most expe- 
ditious and least expensive way, and it may order a 
reference for this purpose with or without the consent 
of the receiver. No agreement to refer is necessary. 
The order to refer, to ascertain all the facts, should be 
made at once. Order so modified. In re Guardians’ 
Savings Institution v. Bowling Green Savings Bank. 
Opinion by Ingraham, P. J. 

REDEMPTION. See Landlord and Tenant. 


REFERENCE. 

1. Improper conduct of referee will cause report to be 
set aside.— Appeal from an order made at special term 
denying a motion to set aside the report of the referee 
in favor of the plaintiff. It appears that while the 
cause was pending before the referee, who was a prac- 
ticing attorney, the plaintiff employed him to prosecute 
and collect two demands against other parties, on one 
of which he brought suit, and the other remained in 
his hands unprosecuted at the time the report was 
made. The referee had not been the attorney or coun- 
sel of the plaintiff prior to his appointment as referee 
in this action. 

Held, that the fact that the referee, while acting in 
the trial of the cause, as an officer of the court, accepted 
the retainer of, and became, in respect to other matters, 
the attorney and counsel of the plaintiff, will, ipso facto, 
avoid his report as referee. This rule should be inflex- 
ible, regardless of the injury, whether he was affected 
favorably or not in making his report by such retainer. 
Order reversed and new trial ordered. Stebbins v. 
Brown. Opinion by Davis, J. 

2. Evidence of custom not admitted to vary special 
agreement : innkeepers: evidence varying written instru- 








ments. — Appeal from a judgment in favor of plaintiff, 
entered on the report of the referee. (The report of 
referee was set aside for irregularity on a motion heard 
concurrently with this appeal. Vide, swpra.) Several 
exceptions were taken as to the admission or rejection 
of evidence by the referee. The errors complained of 
are mentioned in the holding of the general term. 

Held, that it was not competent to meet defendant’s 
evidence, tending to show an express agreement that 
his absences should be deducted from the charges for 
board made him by plaintiff, by proof that it is the 
custom of hotels not to allow such deductions. The 
claim of the defendant, as well as his right to the de- 
duction, stood upon the alleged express agreement, and 
such agreement, if made, could neither be disposed of 
nor altered by proof of custom. The defendant should 
also have been allowed to show why the note of a third 
party, taken by him, while attorney for the plaintiff, 
was taken in his own name instead of plaintiffs. The 
defendant claimed an offset in this action for his serv- 
ices as attorney for plaintiff, while plaintiff claimed that 
such services had been paid for by the note in question, 
Such proof did not contradict the written instrument. 
It was competent to show that it was made to defend- 
ant for convenience and not as payment for services 
rendered. Judgment reversed. Stebbins v. Brown. 
Opinion by Davis, J. 

Also, see Receivers, 


REVIVOR. 


Abatement and revivor.—In this case the order of 
Justice Brady set aside the report of the referee herein, 
and the judgment entered thereon, and vacated the 
order of reference and restored the case to the calen- 
dar for trial. While the case stood in this position, 
and pending an appeal from the order, the plaintiff 
died. Without knowledge of this fact, either on the 
part of counsel or of the court, the appeal was moved 
to argument and heard and decided, and the order of 
Justice Brady was vacated in part, and modified so as 
to set aside the judgment already entered, and direct 
the entry of another judgment on the report of the 
referee. Subsequently it was learned that the plaintiff 
had deceased as above stated, and, thereafter, an order 
was made by Justice Barrett at special term, setting 
aside all proceedings subsequent to the death of the 
plaintiff, and bringing in the petitioner, who had been 
appointed administrator of the estate of the deceased, 
as plaintiff. On appeal from this last named order, 

Held, that its effect is to bring in the administrator 
as party plaintiff, and to leave the case as it stood 
before the hearing at general term, upon the appeal 
from the order of Justice Brady. The order of Jus- 
tice Barrett was properly made and should be affirmed. 
Order affirmed. In re Alker, Public Adm’r, etc., in 
Marsh v. Soloman. Opinion by Davis, J. 

SALES. See Contracts. 
SHERIFFS. 

1. Sheriffs deeds of real estate: effect of its recitals: 
assignments of certificates of sale: construction of stat- 
utes: evidence. — Appeal from judgment in favor of 
plaintiff entered on the report of the referee. This 
action was brought to compel the specific performance 
of acontract for the sale of certain lots in the city of 
New York. The defendant, the purchaser, refused to 
accept the conveyance on three grounds: Ist. That 
there was no legal evidence, by record or otherwise, 
that any writ of fiert facias had been issued to the 
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sheriff upon the judgment under which the premises 
had been sold; 2d. That the sheriff’s deed to Wise- 
wall (the plaintiff’s grantor), was invalid, because 
executed before Wisewall had caused the assignments 
to herself and to other intermediate assignees, to be 
acknowledged or proved, and filed in accordance with 
the provisions of chapter 189 of the laws of 1835; 3d. 
That the sheriff acted without authority of law in 
executing the deed to Wisewall, inasmuch as it 
uppeared by the certificate of sale, that he sold the 
premises to Robert and Underhill, there being no legal 
evidence proving any assignment of the certificate of 
sale from Robert and Underhill to Wisewall. It was 
admitted that plaintiff's title appeared to be perfect on 
the records, except for the defects alleged above. The 
sheriff, who made the sale and executed the deed in the 
year 1835, was produced as a witness before the referee. 
The sheriff’s deed was also produced. It contained 
recitals of the fi. fa. of the sale, and of the various 
assignments. 

Held, that though the recitals of the sheriff’s deed 
may not be sufficient proof on that subject (4 Rob. 
35; 7 Cow. 88, cited), yet as in this case, there was 
direct and affirmative proof by the sheriff, that the 
recited writ was issued and delivered to him, and that 
he made the sale under it, and this proof was corrobo- 
rated by the prodution of the official entries of the 
delivery of the execution made contemporaneously in 
the register of the sheriff, this proof does not fall 
within the cases cited. The neglect of the sheriff to 
return the execution, and its probable loss through the 
carelessness of his deputy, ought not to be held to 
affect the rights acquired by a purchaser at a sale 
regularly made under the writ. This would be to put 
purchasers at sheriffs’ sales, at the mercy of the subse- 
quent negligence of that officer. The first objection is 
not well taken. 

The other objections relate to the failure to properly 
prove and file the assignments of the certificates of sale. 
They were, with one exception, made before the pas- 
sage of the act of 1835. That act took effect May 22, 
and the deed is dated May 28, 1835. In any case the 
recital of the assignments in the sheriff’s deed and the 
making of it te Wisewall is a waiver on his part of his 
right to insist on the proof and filing. That act was 
for the protection of sheriffs, and the sheriff could 
waive it, and if he did so and conveyed to an actual 
assignee, the title of his grantee would not be effected 
by the omission of the proof and filing. 45 N. Y. 368; 
4 Denio, 484, and other cases cited. The People v. Raw- 
son, 2 Comst. 490, does not conflict with this rule. The 
substantial contents of the assignment were sufficiently 
proved by the recitals of the deed (45 N. Y. 368, cited), 
and their existence before its execution, and their sub- 
sequent loss and destruction were properly shown by 
the testimony of the sheriff. Judgment affirmed. 
Phillips v. Schiffer. Opinion by Davis, J. 


SPECIFIC PERFORMANCE. See Contracts. 


SUMMARY PROCEEDINGS. 


Pendency of another action when not a bar to proceed- 
ing in dispossession. — Appeal from an order sustaining 
a demurrer to the complaint, also from an order grant- 
ing defendant an extra allowance. The action was 
commenced to abate dispossession proceedings com- 
menced against plaintiffs by defendant, and to obtain 
an injunction against such proceedingsin future. The 
plaintiffs demand this relief on the ground of the 
pendency of action of ejectment, against them by 





defendant, in the superior court, for the recovery of 
the same property. The superior court, at special term 
(Stuyvesant v. Grissler, 12 Abb. N. 8S. 6), held, that the 
lease remained in existence and Stuyvesant could only 
re-enter as landlord, and that those actions must fail, 

Held, that the mere continuance of the actions in 
the superior court furnish no sufficient reason for the 
injunction sought. Stuyvesant cannot succeed in the 
dispossession proceedings without establishing the 
relation of landlord and tenant as existing between 
the parties. If he establishes that he has a right to the 
remedy. Grissler et al. v. Stuyvesant. 

Also, see Landlord and Tenant. 
SURRENDER. See Former Adjudication. 


USURY. 

Bills, notes, etc.: lex loci contractus: conflict of laws: 
cases reviewed. — On appeal from judgment jn favor of 
defendant. This action is brought by the plaintiff as 
holder and owner to recover upon certain drafts dated 
at Boston, drawn by one Gould, to his own order, and 
indorsed by him and another on defendant. The drafts 
were accepted by defendant payable in the city of New 
York. They were negotiated in Boston and sold to 
plaintiff at a rate of discount usurious in the State of 
New York, but allowed by the laws of Massachusetts, 
Several exceptions as to the admissibility of testimony 
were taken below, but the main exception is the refusal 
to direct a verdict for the plaintiff, on the ground that 
the validity of the acceptances were to be determined 
by the laws of Massachusetts, and the laws of that 
State preclude the defense of usury. The jury found 
the drafts to be accommodation paper. 

Held, that in this State it has been settled by repeated 
decisions that the law of the State where the contract 
is dated and is to be performed is to govern as to its 
construction and validity. 5 N. Y. 178; 6 id. 124; 13 
id. 290; 15 id. 291; 19 id. 436; 22 id. 472; 30 id. 259; 45 
id. 113, cited. The plaintiff relies upon the cases of 
Balme v.Wombough, 38 Barb. 352; Bank of Georgia v. 
Lewin, 45 id. 340; also, 6 Paige, 634; 7 id. 632. The 
principle held in these cases is that parties might agree 
upon a rate of interest in the State where the contract 
was made, if in accordance with the laws of that State. 
The true rule to be drawn from all these cases is that 
where the note is dated and made payable in one State 
and taken-out of that State into another for negotia- 
tion or sale, it is still to be considered as a contract 
made subject to the laws of the State where dated, and 
made payable. But where the note is made in one 
State payable in another State, negotiated and sold in 
the State where made, at a rate of interest allowed by 
the laws of the State where made and sold, then the 
same is to be governed by the laws of that State and 
not of the State where it is payable. The rule of lex 
loci contractus seems the better and more equitable 
one in all cases of this character, but the remedy is 
with the court of appeals and not with the other courts. 
New trial granted. Hildreth v. Shepherd. Opinion by 
Ingraham, P. J. 

WILLS. 

Probate of wills: conflict of testimony. —On appeal 
from the decree refusing to admit to probate the will 
of Mathew McBride. The probate was contested on 
the grounds of mental incompetency and undue influ- 
ence. The testimony of the subscribing witnesses and 
of the counsel who drew the will were strongly in favor 
of supporting it. The testimony was generally con- 
flicting. 
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Held, that while there are many circumstances in the 
evidence which show that it would not be proper on 
to order the will to probate, the evidence in 
favor of the capacity of the testator is of such a char- 
acter as to call for a jury to decide the questions of fact 
involved. Decree reversed; issues to be tried at the 
circuit. McBride v. McBride. Opinion by Ingraham, 
Pp. J. 
SUPREME COURT— FOURTH DEPARTMENT, JUNE 
TERM, 1873. 


ACTION. 


1. To recover moneys paid for liquors, etc. —The de- 
fendant was an innkeeper, the plaintiffa man of wealth 
who frequented defendant’s inn for the purpose of a 
continual debauch of several weeks, but not as a guest. 
During this period plaintiff incurred large obligations 
for wines, liquors and money lent him. In a sober 
interval he gave defendant various checks to pay his 
indebtedness, which defendant used and applied on 
his account. 

Held, that it appearing that plaintiff gave the checks 
knowing for what purpose they were given, and while 
sober, that an action will not lie to recover the amount 
thus paid. Hayes v. Huffstater. Opinion by E. D. 
Smith, J. 

2. Injunction: municipal corporation.— An action 
will not lie nor an injunction be sustained at the 
instance of a resident in, or citizen or tax payer of a 
municipal corporation against said city or the authori- 
ties thereof, to restrain their action in reference to the 
sale of property of the corporation, where said citizen 
has no private right or interest affected. He must 
have some individual interest distinct from that of 
citizens and tax payers generally. Tift v. City of Buffalo. 
Opinion by E. D. Smith, J. 

ASSIGNEE. 

Power of attorney. — An agent undera full power of 
attorney to sell or lease lands, and to demand all mon- 
eys due on contracts of sale, and to prosecute suits in 
respect to such, and employ attorneys as should be 
requisite, assigned a right of action for trespass, which 
right was pre-existing at the time of the assignment. 
In an action by the assignee he was nonsuited upon the 
ground that the power of attorney did not authorize 
an assignment of the right of action. 

Held, that powers of attorney are to be construed 
strictly. The agent had the right to prosecute and 
settle such cause of action, but had no power to assign 
the same. Judgment affirmed. Girger v. Bowles. 
Opinion by E. D. Smith, J. 


BONDING — CERTIORARI. 


It is provided by law that, on the application of not 
less than twelve freeholders of any town in certain 
counties in this State, near and along the line of the 
Midland railroad, to the county judge of such county, 
or the supreme court, etc., not more than three com- 
missioners, residents and freeholders of said town, 
may be appointed for the purpose of issuing the bonds 
of said towns, in aid of the said Midland railroad or 
its branches. The commissioners were not authorized 
to issue said bonds or borrow any sum of money on 
the credit of said town until the consent, in writing, 
of a majority of the tax payers of the town, repre- 
senting a majority of the taxable property appearing 
on the last assessment roll of said town, had been 
obtained. The said consents must be proved and 








acknowledged in the same manner as conveyances of 
real estate are required to be acknowledged. The 
consents were required to state the amount of money 
authorized to be raised. The fact that a consent of a 
majority of the tax payers representing a majority of 
the taxable property has been obtained, and acknowl- 
edged or proved, should be proved by the affidavit, in 
writing, of the assessors, etc., indorsed on such con- 
sent, and such consents are to be filed. By an act 
passed in 1867, the directors of the Midland Railroad 
Company were authorized to construct a branch road 
through certain counties, and among others the county 
of Cayuga, to the city of Auburn, whenever, in their 
judgment, it should be for the interest of said company 
so to do, and the towns along the line of said branch 
are interested in the construction thereof should have 
authority to issue bonds in the aid of the construction 
of said road, in the manner above provided. The 
branch road was to be constructed in such manner and 
on such a route as the directors of said Midland Rail- 
road Company deem most feasible for the interest of 
said company. 

Upon the application of the required number of tax 
payers of the town of Scipio, in Cayuga county, com- 
missioners were appointed to issue the bonds of said 
town, to the extent of $30,000. A paper purporting to 
be the consent of the tax payers of said town was filed 
in said county, and indorsed on it was an affidavit by 
the assessors of said town, stating that on the 26th of 
August, 1871, they met at the town of Scipio, and had 
present the last preceding assessment-roll of said town, 
together with the consents, and that after due exam- 
ination, computation and deliberation, and from their 
own knowledge of the persons whose names were 
signed to said consent, they adjudged that it was 
signed by the requisite number, representing the re- 
quisite amount of taxable property, and that the sig- 
natures had been duly proved. These matters were 
brought up onacertiorari. The defendant first objects 
that there is no proper relator; that a tax payer has no 
such status as entitles him to bring a certiorari. 

Held (1), That a certiorari in this case is proper, the 
relator cannot restrain the collection of the tax. A 
certiorari is the only remedy he has. That the town 
has no interest in the proceedings to bond. It is not 
bound to pay the bonds. By the bonding law the tax 
payer must pay the bonds, and he must be the proper 
relator. If the town only could bring the certiorari, 
the tax payer would be remediless. To authorize a 
suit to be brought in the name of a town, permission 
must be given by a majority of the votes of a town 
meeting; and as a majority of the tax payers must 
consent to bond, they would not consent to institute 
proceedings to set aside the bonds. (2). That the writ 
in equity is a bar to the remedy by certiorari. (3). 
That a tax payer, not having the power to maintain an 
action in equity to restrain the collection of a tax, or 
to set aside a municipal act affecting all the tax payers 
alike, the suit in equity is no bar to the certiorari. 
The relator’s first point is, that the assessors had no 
jurisdiction to make the affidavit on the consent, as it 
does not appear that the Midland road is located in 
the town of Scipio, or in the county of Cayuga. 

Held, that the evidence to be given before the asses- 
sors, to give them jurisdiction, is what is required by 
the statute, and no other or further evidence can be 
required. The statute requires no proof that the Mid- 
land road is incorporated or lies in the town of Scipio. 
Under the statute the assessors have no power to ad- 
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minister oaths; they cannot perpetuate evidence; and, 
in such case only, the proof required by the statute is 
necessary. The legislature is responsible for this legis- 
lation. It is not necessary that the road should have 
been constructed in the town of Scipio. Under the 
statute the directors of the Midland road were author- 
ized to construct branches, etc., as they deemed feasi- 
ble; and the towns along or near the line of said road, 
or its branches, were authorized to issue bonds in aid 
of said company (Midland) on the construction of said 
branches. The road to be aided is the Midland, and 
the money raised is to be applied in aid of the Midland, 
which includes the branches. The money raised is not 
to be used in the construction of the branches only. 
The relator’s second point is, that the acts under 
which the town of Scipio is bonded are unconstitu- 
tional and void, because they embrace more than one 
subject not expressed in the title, and are local bills. 
The title of the act is, ‘‘An act to facilitate the con- 
struction of the New York and Oswego Midland Rail- 
road Company, and to authorize towns to subscribe to 
the capital stock thereof.” Held, not unconstitutional. 

The relator’s fifth point is, that the assessors could 
not adjudge and determine, from their own knowledge, 
the identity of the persons whose names were signed 
to the consents, with the names on the assessment 
rolls. Held, that, as the statute provided no means 
for proving those facts, the personal knowledge of the 
assessors was sufficient. The statute not requiring any 
particular evidence, the action of the assessors was 
valid, however the evidence may be obtained. 

Held, that from the very necessity of the case, the 
affidavit and determination of the assessors is conclu- 
sive in this proceeding as to the facts therein stated. 
The proceedings and determination of the county judge 
affirmed. The People ex rel. Aiken v. Morgan. Opin- 
ion by Mullin, P. J. 

CERTIORARI. 


The respondents were railroad commissioners under 
an act of the legislature authorizing certain towns to 
bond themselves in aid of a railroad. They proceeded 
in conformity with the statute and issued the bonds of 
the town. More than two years after the making of 
the affidavit required by the statute, and the issuing 
of the said bonds, the writ of certiorari was issued in 
this proceeding. 

Held, that the allowance of the writ rests in the sound 
discretion of the court, and even if it will lie it does 
not follow that it will be awarded in every case where 
a relator may have some ground of complaint, and that 
where more than two years have elapsed since the filing 
the affidavit required by the statute, and the issuing of 
the bonds, before the writ was issued, and new rights 
have been acquired, the writ should be dismissed and 
quashed. People ex rel, Davis y. Hill. Opinion by E. 
D. Smith, J. 

COMPLAINT. 


Joinder of actions.— The complaint in this action in 
the first count alleges that, on the 11th day of Decem- 
ber, 1861, defendant, for value, etc., assigned to plain- 
tiff a certain judgment. That said defendant, on the 
llth day of April, 1865, discharged said judgment of 
record, and that some of the defendants in said judg- 
ment, subsequent to the discharge of said judgment, 
were the owners of certain personal property which, 
but for the said discharge of said judgment, would 
have been liable to execution and sale, and that said 
defendants in said judgment are now insolvent, and 





tnat plaintiff was injured by said discharge, ete, 
The second count in said complaint contains an ordi. 
nary count for money had and received. Defendant 
demurs to complaint, on the ground that two causes of 
action have been improperly joined, viz.: one for g 
tort, and one on contract. The judge at special term 
overruled the demurrer. 

Held, that the first count contains a cause of action 
in tort; to make it a count on contract the pleader 
should have alleged that the defendant undertook and 
promised not to assign said judgment. That there wag 
no implied promise by defendants not to assign said 
judgment. That if there was an implied promise by 
the bank not to assign, plaintiff should have alleged 
such promise. 20 Wend. 94. The second cause of action 
being on contract, causes of action were improperly 
joined. Demurrer sustained. Booth v. The Furmers’ 
National Bank. Opinion by Mullin, P. J. 


DAMAGES. 


Plaintiff was an employee of a railroad company, 
and employed in coupling cars. Defendant wantonly, 
and with the malicious purpose of injuring the prop- 
erty of the company, secretly uncoupled some of the 
cars and threw away the pins used in coupling them. 
Plaintiff's hand was injured in consequence of such un- 
coupling. In an action at the circuit the plaintiff had 
a verdict. The circuit judge charged the jury, “ that 
if the defendant took the pins out of the cars in the 
loaded trains, and in the ordinary use and manage- 
ment of the trains, without any want of care or inat- 
tention on the part of the plaintiff, or any other person 
in charge, or management or use of the train, the 
plaintiff sustained the injury by reason of such re- 
moval of the pins from the cars, as described by the 
witnesses in the effort to couple the cars, and in the 
ordinary discharge of his duties to the railway com- 
pany, then the defendant is liable.’’ 

Held, that the charge is substantially correct and 
sound. Where « person commits, as defendant did in 
this case, a willful and malicious trespass upon the 
property of another, under circumstances involving 
unavoidable injury to persons and property, the law is 
well settled that he is responsible to any person injured 
by such trespass. It is not necessary that he should 
intend to do the particular injury which follows. 
Judgment affirmed. Munger v. Baker. Opinion by E. 
D. Smith, J. 


DEMURRER. 


Defendant sold to W. McL. and D. his interest in 
a certain lease of oil lands, and represented that the 
lease was good, and that he owned it, etc. The repre- 
sentations were false and the lease was valueless. The 
lease was purchased of defendants in the name of D., 
but for the benefit of D., McL. and W. MclL. and W., 
before the commencement of this action, assigned all 
their rights, legal and equitable, in and to the money 
paid by defendant to plaintiff, and D. released de- 
fendant from all demands he had against him growing 
out of the matters in suit. The first count in the com- 
plaint contained a cause of action for damages, for 
fraud and deceit in the sale of the lease to W. McL. 
and D. The second count was on an implied averment 
that defendant had an interest in said lease that he pre- 
tended to sell to W. McL. and D. 

The third and fourth counts were for money paid to 
defendant by W. and Mcl.. respectively, and assigned 
to plaintiff, and stated that plaintiff was indebted to 
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w. and McL. ‘‘as above stated,” referring to the first 


t. 
a defendant demurred on the ground of the mis- 
joinder of the parties plaintiff that several causes of 
action were improperly joined, and that facts suffi- 
cient to constitute a cause of action were not stated. 
The special term overruled the demurrer. 

Held, (1) That the first count contains a cause of 
action for deceit, and that it was assignable; that 
defendant having released D. the action was thereby 
severed, and the other injured parties may maintain 
actions for their damages; (2) That the second count 
does not contain a cause of action; (8) That the alle- 
gations in the third and fourth counts, that defendant 
js indebted to plaintiff for money, etc., had and 
received by defendant of W. and McL. (plaintiff’s 
assignees) ‘“‘on, etc., as above stated” in first count, 
incorporated the allegations of the first count in the 
one containing such reference, and renders them 
counts for money had and received by means of false 
and fraudulent representations, and as the liabilty 
grows out of the same transaction as is alleged with 
that contained in the first count, they are properly 
recited. Order of the special term affirmed. Wood- 


lary v. Deloss. 
DOWER. 


Emblements. — One C. died, leaving certain real es- 
tate, and a widow and heirs at law. C. entered into a 
contract with certain parties to seed down a certain 
part of his lands on shares, and in pursuance of this 
agreement the land was seeded before C.’s death. 
Subsequent to C.’s death a portion of this land so 
seeded was assigned to the widow as her dower. The 
crop on the said land was harvested, and the proceeds 
taken by C.’s administrators, of whom the widow was 
one, as assets of the estate of C., and said administra- 
tors paid all the expenses of harvesting said crop. 
The widow did not object to the appropriation of the 
proceeds of said crop by the said administrators. The 
widow died, and when the administrators of C. came 
to settle their accounts the surrogate charged them 
with the proceeds of said crop. The administrators 
appeal from the decision of the surrogate, on the 
ground that the proceeds of said crop belonged to 
said widow, and that her representatives may claim it. 

Held, that a widow is entitled to the crops growing 
on the land assigned to her for her dower, and she 
takes whatever is on the freehold at the time of her 
husband’s death. (2) That the crops in question be- 
longed to the widow, and her neglect or failure to 
claim the proceeds does not affect the right of her 
representatives to demand the avails now. By allow- 
ing the proceeds of the crop to go into the assets of the 
estate of C., without objection, did not affect her 
rights to claim the proceeds. The widow neither said 
ordid any thing which estopped her during her life, 
or her representatives, since her death, from demand- 
ing the avails of the crops. Decree of the surrogate 
reversed. Clark v. Battorf. Opinion by Mullin, P. J. 

EJECTMENT. 

Boundary line: adverse possession. — Plaintiff and 
defendant each claimed title to a strip of land which 
was covered by defendant’s deed, but which had been 
occupied by plaintiff and his grantors for many years, 
under claim of title, supposing it covered by his deed. 
The supposed line between the parties was different 
from the line as expressed in the deeds of the respec- 
tive parties. Defendant moved the fence forming the 
supposed line; hence this action. 





Held, that the charge of the circuit judge to the 
jury: “that if the division line was established by the 
grantors of the plaintiff and defendant respectively, or 
those under whom they claimed, and they possessed 
and occupied respectively up to such time, recognizing 
it as the true boundary, and such occupation and acqui- 
escence by them and their successors continued twenty 
years or more, prior to the removal of the fence by the 
defendant, the plaintiff claiming up to said line, then 
the plaintiff was entitled to recover, otherwise not,” 
was correct. Robinson v. Phillips. Opinion by E. D. 


Smith, J. 
EXECUTION. 


Sheriff’s fees : liability of attorney on.— The defendant, 
as attorney for one T, commenced an action against the 
N. Y. C. R. R. Co. to recover penalties for illegal fare 
collected, ete., and recovered a judgment against said 
railroad company of $4,328.48, which judgment was 
affirmed by the general term. Defendant, as attorney, 
issued an execution against said railroad company for 
said amount and gave it to plaintiff herein, as sheriff of 
Monroe county to collect. Sheriff made his levy and 
before the execution was satisfied the said judgment 
was modified by the court of appeals and reduced to 
about $128. Notice of modification was served on 
plaintiff, as sheriff, and he was notified to collect the 
amount of the judgment as modified and return the 
execution as satisfied. The sheriff returned the said 
execution and the amount collected thereon as modified 
and retained his fees for poundage on such sum, and 
demanded his poundage on the entire amount of the 
execution, viz. : on $4,378.48. This action is brought by 
plaintiff, as sheriff, against defendant, as attorney, etc., 
to recover the amount of the entire poundage on the 
whole $4,328.48. There wasa judgment for the plaintiff. 

Held, (1) That an attorney is liable to a sheriff for his 
poundage on an execution; (2) That whena judgment 
has been reduced by the court on appeal, even after 
levy on an execution under it, the sheriff is entitled to 
his fees or poundage only on the amount to which said 
judgment has been reduced. Judgment reversed. 
Campbell v. Catheron. Opinion by Mullin, P. J. 

GUARDIAN. 

Action on bond given by special guardian of infant.— 
Held, that his omission and neglect to account for the 
balance of the purchase-money of the infant’s estate 
(after paying widow’s dower interest), and to invest the 
same according to the terms of the sale and the order 
of the court, was a clear breach of his duty as such 
special guardian, and of the condition of his bond. 

Held, also, that the court has still jurisdiction over 
the proceedings instituted by or on behalf of the infant 
for the sale of her real estate, and notwithstanding the 
verdict against the defendant in the action on the bond, 
if said verdict does him any injustice, it might still 
allow him to make a report of the sale and account for 
the proceeds thereof. Hunt v. Hunt. Opinion by E. 
D. Smith, J. 

JUSTICE COURT — PRACTICE. 

Plaintiff was a workman in employ of the Buffalo 
and Troy Towing Company, a joint-stock association 
under the laws of this State. Defendant, as presi- 
dent, was sued in justices’ court for wages due plaintiff 
by the association. Defendant plead a general denial, 
but offered no evidence, on judgment by justice, in 
favor of plaintiff. Defendant appealed to the county 
court obviously to delay the plaintiff in getting his 
wages. The first specification in the notice of appeal 
is, that the judgment is against law and evidence. 
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Held, to raise no point, and to be no compliance with 
the statute. The second specification was, that there 
was not sufficient evidence to support the judgment. 
Held, not to specify any particular defect in the evi- 
dence. The third specification is, that the judgment 
should have been in favor of the defendant and against 
the plaintiff, with costs. Held clearly insufficient as a 
specification under the statute. The county court dis- 
regarded the points and affirmed the judgment of the 
justice. Held correct, and the judgment of the county 
court affirmed. Nolan v. Page. Opinion by E. D. 
Smith, J. 

MALICIOUS PROSECUTION. 

1. Action for malicious prosecution and false imprison- 
ment: judgment for plaintiff on trial by jury.— Where 
the defendant’s counsel moved to dismiss the com- 
plaint, on the ground that it did not show that defend- 
ant was a resident of the county: 

Held, that an amendment on the trial was properly 
allowed. Wan Voorhis v. Leonard. Opinion by E. D. 
Smith, J. 

2. Defendant, after having preferred charges for lar- 
ceny, under article 5, title 3, chapter 1, part 4 of 
Revised Statutes, which make it a larceny to sever, 
from the soil of another, produce growing thereon, of 
the value of $25, settled with the plaintiff, and gave 
receipt in full for all claims, and did not afterward 
prosecute the complaint. 

Held, that the objection on the trial that defendant 
was not responsible for such prosecution was invalid. 
The justice could not recognize a settlement, nor the 
parties compound a felony. The question as to what 
took place upon the arrest, and before the magistrate, 
and as to defendant’s acts, were properly submitted to 
the jury. The charge of the judge that if the plaintiff 
submitted to the control of the officer, upon being in- 
formed by him that he had a warrant for him, it was a 
sufficient arrest; and, also, that count for false im- 
prisonment could not be sustained, was correct. Ib. 


PARTITION — TRUSTEE. 


Plaintiff, as trustee, was seized of an undivided one- 
fourth part of premises as tenant in common with 
defendants. The trustee was to receive the rents and 
profits and apply the same to the support, education 
and maintenance of an infant until he attained his 
majority, with full power, in the discretion of the 
trustee to sell, grant, assign and convey said premises 
and invest and hold the proceeds on the same trust. 
In an action by the trustee for a partition of said lands, 

Held, that the action can be sustained. The trustee 
is of legal age, and seized of the premises and vested 
with the whole estate subject only to the execution of 
the trust. The person for whose benefit the express 
trust is created (under 1 R. S., part 2, ch. 1, § 60), takes 
no interest or estate in the lands, but may simply 
enforce the performance of the trust in equity. Plain- 
tiff being seized of the lands sought to be partitioned 
may maintain the action under the statute providing 
for partition of lands. Galleo v. Eagle. Opinion by 
E. D. Smith, J. 

PRACTICE. 

This action was on a bond payable to the heirs of 
one L. “ to them, their heirs or their agents or to whom- 
soever they or either of them may designate,” etc., was 
brought by plaintiff, as heir, to recover her share of 
the money due on the bond. The defendant is admin- 
istrator of the estate of the obligor of said bond. There 
are seven other heirs besides plaintiff. The complaint, 





$s 
amongst other things, alleges, “‘that plaintiff is one ot 
the heirs mentioned in said bond, and as such is enti- 
tled to an equal eighth part of the sum due thereon, 
there being eight and only eight heirs, and each is 
entitled to an eighth part,” etc. It is also alleged that 
plaintiff offered to refer said claim, but defendant re. 
fused. The defendant, in his answer, denies the com. 
plaint, etc., and sets up a non-joinder of plaintiffs, 
There was judgment for the plaintiff and the judge on 
the trial granted costs to plaintiff, and plaintiff inserteg 
costs in the judgment. Costs were not asked for in 
the complaint. The defendant made a motion to set 
aside the judgment as the costs were improperly 
allowed; the plaintiff should have made a motion. 

Held (1) that plaintiff was entitled to sue alone. That 
even if this was not so defendant waived the defect of 
non-joinder by not demurring. Such defect in this 
case could not be taken advantage of by answer that 
there were other heirs, not parties, appeared on the face 
of the complaint. (2) That on the facts alleged and 
proved in the case plaintiff was entitled to costs, and 
although the allowance by the court, without motion, 
was not regular, the judgment will not be set aside 
where defendant does not show any facts that render 
plaintiff’s right to costs even doubtful. Judgment 
affirmed. Huss v. Willis, administrator. Opinion by 
Mullin, P. J. 

' PRACTICE — EVIDENCE. 

1. A referee must pass upon a question at the time an 
objection is interposed, and cannot reserve his decision 
and decide it on the final disposition of the cause. 
Wagener v. Finch. Opinion by E. D. Smith, J. 

2. Where plaintiff was advised by defendants, who 
were her attorneys, in an action, not to interpose any 
objections to their realizing as large an amount out of 
a fund as they could for their costs and expenses, 
assuring ber that a certain proportion should inure to 
her benefit, and an allowance was made on hearing 
before a referee of a certain amount as their costs and 
expenses, it is not such an adjudication as to preclude 
the plaintiff, in an action between herself and said 
attorneys, from showing, by parol, what the arrange- 
ment between herself and said attorneys actually 
was. Ib. 

SALE — PRIZE PACKAGES. 

The plaintiffs were merchants and manufacturers of 
candy in the city of Syracuse. Defendants reside in 
Seneca Falls. Defendants purchased of plaintiffs a 
quantity of candy and silverware. Plaintiffs were to 
put up the candy in packages, with tickets in certain 
packages. It was the intention of the defendants to 
sell the packages, and the purchaser who got a pack- 
age with a ticket in it was entitled to a prize of silver- 
ware named on the ticket. The packages were what 
were commonly called prize packages of candy, and 
plaintiffs knew of the use to be made of them by 
defendants. Plaintiffs bring this action for the value 
of said packages and the silverware. 

Held, that under the statutes relating to raffling and 
lotteries, the sale of such packages was unlawful, and 
as plaintiffs knew the uses to which the property in 
suit was to be put, is not entitled to recover. Judg- 
ment reversed. Hull v. Ruggles. Opinion by Mullin, 
P. J. 

STATUTE OF FRAUDS. 

1. Plaintiff, by parol, purchased of defendant a num- 
ber of sheep, agreeing to apply as part payment a note 
owing him by defendant, and to pay the balance in 
cash. No money was actually paid. Plaintiff and 
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defendant, at the time of sale, separated the sheep | issued. The case was referred and the referee dis- 





from the flock and marked them with plaintiff ’s mark 
and put them in a separate inclosure, defendant agree- 
ing to pasture them for a few days, and they were to 
be kept in a separate field, but upon suggestion that 
the pasturage in that field was poor, it was agreed to 
Jet them run with the other sheep. Defendant was to 
send to plaintiff’s house for the note and the cash, but 
did not send, and subsequently, and soon after, sold 
the sheep to another party. Plaintiff tendered the 
note and a check, which being refused, he brought 
action for damage in a justice’s court and obtained 
judgment. Defendant appealed to the county court, 
where a new trial was had. Thecounty judge charged 
the jury that the contract was void under the statute, 
unless there was a delivery and acceptance of the sheep 
at the time of the bargain. The jury found a verdict, 
under the charge for the plaintiff. 

Held, that the evidence clearly warranted the jury 
in finding for plaintiff; that the question was fairly 
submitted to them; that the sheep being selected and 
separated, and plaintiff’s mark put upon them, war- 
ranted them in finding the transaction was a valid one. 
Judgment affirmed. Rappledge v. Adee. Opinion by 
E. D. Smith, J. 

2. Where a woman, during the life time of her hus- 
band, since deceased, promised to pay a debt of his, 
such promise not being in writing, nor in such form as 
to bind her separate estate : 

Held, that she was not liable. 
Opinion by E. D. Smith, J. 

8. Nor is such promise good if made after his decease. 
It was a simple promise to pay the’ debt of another, 
and being without consideration was void by the stat- 
ute of frauds. Ib. 

8. Under the law as changed by Laws of 1853 (ch. 576, 
p. 1057), a husband may be made a co-defendant with 
his wife for debts of hers contracted before marriage; 
but the judgment shall bind the separate estate of the 
wife only, and execution shall issue only against said 
estate. Ib. 


Bostwick v. Eldred. 


TOWN BONDING. 


Void bond: eancellation: decision of United States 
supreme court, how far binding on State courts.—In the 
years 1852 and 1853 proceedings were had, and under 
the statute as it then existed the town of Venice was 
bonded in aid of a railroad company for $25,000. $2,000 
worth of said bonds were sold by the commissioners 
of said town to one W. for cash, and $3,000 worth to 
one H. for cash, and the money paid directly to the 
railroad company, and the scrip of said company for 
stock was takenin return. The balance of said bonds, 
twenty in number, were transferred by said commis- 
sioners directly to the railroad company, and by said 
company sold to different parties. The statute under 
which these bonds were issued required as a condition, 
precedent to issuing said bonds, that the consent of 
two-thirds of all the tax payers of said town should 
be obtained. This action was brought to compel the 
surrender and cancellation of said bonds on the ground 
that the requiste number of consents were not ob- 
tained, and that defendant were not bona fide holders. 
All the persons holding said bonds are made parties 
defendants. The defendants put in answers, and all 
but W. and H. set up the statute of limitations. W. 
and H. set up counter-claims for money paid to said 
plaintiff. All the defendants claim that they are bona 
fide holders without notice. The requisite number of 
consents were not obtained before said bonds were 





missed plaintiff ’s complaint as to all the defendants. 

Held, (1) That the affidavit of the assessors that the 
requisite number of the tax payers had signed the con- 
sents was not conclusive and did not estop the town 
from insisting that the required number of consents 
had not been obtained; that under the cases not only 
the bonds transferred to the railroad company and sold 
to defendants, but also those sold by the commissioners 
to defendants W. and H. were void (17 N. Y. 492). 
(2) That the fact that the defendants are bona fide 
holders for value being alleged in the answer in response 
to the allegations in the complaint, and no proof having 
been given by plaintiff on the trial on the point, does 
not have the effect to make the allegations in the an- 
swer stand as proved; it was an affirmative defense 
and must be proved. (3) That defendants were prop- 
erly joined in a single action. (4) That a court of 
equity has powers to decree the cancellation and sur- 
render of the bonds held by defendants. (5) That 
plaintiffs were not obliged to return or offer to return 
to the railroad company the stock received for said 
bonds before this action could be maintained; the 
defendants have no interest in the stock or right to 
demand a return of it, nor to ask any relief founded 
on its non-return; the defendants are clothed with 
none of the rights of the railroad company. (6) That 
the action of the commissioners in issuing the stock 
before the requisite consents had been obtained was 
fraudulent; that the town was charged with knowledge 
of the acts of its officers and the legality of their pro- 
ceedings, and that the statute of limitations began to 
run from the time the bonds were sold or transferred 
by the commissioners, and that all right of action as 
against those defendants setting up the statute was 
barred. 

H. and W. set up a counter-claim in their demur- 
rer for money borrowed to and for the use 
plaintiff. The allegation is not denied by plaintiff. 
The counter-claim was rejected by the referee, and 
defendants W. and H. have not appealed from his 
decision. 

Held, this was not a counter-claim in this action. 
It had no connection with the unauthorized issue of 
bonds, nor is it connected in any way with the subject 
of the action. This action is not on contract; the 
counter-claim is. W. and H. should have appealed 
from the judgment of the referee, rejecting the 
counter-claim. 

This court must follow the decisions of the court of 
appeals, where the decisions of the court of appeals 
and the supreme court of the United States are con- 
flicting. Until the decision of the court of appeals is 
directly reversed by the United States supreme court, 
on a direct appeal from a judgment of the court of 
appeals, the judgments in favor of W. and H. re- 
versed, and in favor of the other defendants affirmed. 
Town of Venice v. Breed et al. Opinion by Mullin, 
P. J. 

Talcott, J., concurs in the conclusion that the bonds 
are void, but is of the opinion that the present holders 
of the bonds are entitled to require that the stock 
received by the plaintiff must be returned to defend- 
ants, as a condition precedent of relief; that defend- 
ants are subrogated to all the rights of the railroad 
company, etc. Schemerhain v. Tallman, 14 N. Y. 93. 

TOWN BONDING. 

Withdrawal of consents.— A petition purporting to 

be signed by a majority of the tax payers representing 
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a majority of the taxable property in the town of Bel- 
fast, in the county of Allegany, was presented to the 
county judge of said county. Said county judge caused 
to be published a notice that on a day named he would 
take proof of the facts set forth in said petition, etc. 
On the day stated in said notice, twenty-nine of the 
persons who had signed said petition appeared before 
said county judge, and requested that their names be 
taken off the said petition. The county judge refused 
to grant such request and accepted the petition. Had 
the twenty-nine names been struck off the said petition, 
there would not have remained the names of a majority 
in number and amount of the taxable inhabitants of 
said town upon it. 
Held, that the refusal of the county judge to strike 
off said names from said petition was erroneous. Cites 
The People ex rel. Irwin v. Sawyer, in the court of 
appeals. Determination of the county judge reversed. 
The People ex rel. Angel v. Hatch. Opinion by Mullin, 
P. gS. 


NEW YORK COMMON PLEAS, 1873. 


AMENDMENTS. See Summons. 
APPEALS. 

1. What papers can be used on appeal to general term. 
— Upon the printed case furnished on this appeal, the 
judgment was reversed. This is a motion for a re- 
argument upon the case, and upon books of account 
ouside of the case. It appears from a comparison of 
these books with the case, that certain extracts printed 
in the case are not correct. It was claimed that these 
books could be admitted under a stipulation before the 
referee. 

Held, that a re-argument should be ordered. Mc- 
Donough v. McDonough. Opinions by Larremore, J., 
and Daly, C. J. 

2. Dissenting opinion. — The learned judge in dis- 
sent, says: ‘The general term is not the place to 
amend the case by proof aliwnde. The stipulation in 
the case is not sufficient to bring the exhibits before 
the general term, having been given during the trial 
before the referee, and signed by him only, for the 
purposes of the argument before him. A transcript 
of the accounts being given in the case, although 
incorrectly, the books are not to be read on this argu- 
ment, as in the case of voluminous exhibits and 
accounts too bulky to be printed and which are 
usually referred to by consent, as part of the case. 
Motion should be denied. Ib. Opinion by T. F. Daly, 
J., dissentient. 

Also, see Undertakings. 


ASSESSMENTS. See New York City. 


ASSIGNMENTS. See Trusts; Landlord and Tenant; 
Undertakings. 


BAR BY FORMER RECOVERY. See Master and Servant. 
CASES REVIEWED. See Master and Servant; Reference. 
CAUSES OF ACTION. See Master and Servant. 
CODE OF PROCEDURE. See Undertakings. 


CONDITIONAL SALES. 

1. Mortgage and conditional sule distinguished. — In 
1839, one Cooke conveyed to one Thompson, certain 
real property. This conveyance canceled Cooke’s 
entire indebtedness to Thompson, and it was accom- 
panied by a contemporaneous agreement between the 


$a 
right to re-purchase the property within a time nameg 
therein. 

Held, that the agreement to re-purchase did not 
change the deed into a mortgage, but made the trang. 
action a conditional sale, and the finding of the refereg 
to that effect is correct. No subsisting indebtednegs 
is shown, nor any intention to create a security for any 
purpose, as was the essential point in Horn v. Keteltas, 
46 N. Y. 605, and other cases cited. Cooke’s right to 
re-purchase was optional and created no obligation oy 
his part, and the condition of the agreement not 
having been performed, Thompson acquired an abso- 
lute estate in the premises conveyed. Morrison y, 
Brand. Opinion by Larremore, J. 

2. Error in recording does not affect the character of 
the instrument. — The mere fact that the instruments 
were recorded as a mortgage could not impress that 
character upon them. 6 Cow. 617, cited. The object 
of the recording act was to protect subsequent pur- 
chasers and incumbrances, and an erroneous recording 
of a conveyance would not impair any existing rights 
between the parties. Ib. 

3. Assignments for the benefit of creditors. — An 
assignment for the payment of all creditors is not void 
by reason of a provision, that the surplus money be 
returned to the assignors. 7 Cow. 735, cited. Although 
authority given to assignees to sell upon a reasonable 
credit according to their discretion, is a sufficient 
ground to invalidate an assignment as against credit- 
ors who choose to assail it for that cause. In the case 
at bar, no creditor having sought to impeach the 
assignment, and thirty-three years having elapsed 
since its execution, the presumption of law is in favor 
of its acceptance by all the creditors, and the proper 
payments to them under the trust. Ib. 


See Tender; Master and Servant; Rail- 
roads; Re-insurance. 
CREDITORS’ BILL. See Trusts. 
DAMAGES. See Tender; Master and Servant. 
_DELIVERY. See Landlord and Tenant. 


CONTRACTS. 


DEMURRER. See Trusts. 


DISMISSAL OF COMPLAINT. 

Party walls: where some injury is shown complaint 
will not be entirely dismissed. — Appeal from judgment 
in favor of plaintiff. The judge below refused to grant 
a motion for the dismissal of the complaint. The mo- 
tion was founded on the assumption that the partition 
wall, for the tearing down of which the action was 
brought, had not been shown to be on plaintiff's lot. 
Held, that as it was at least shown to have been a party 
wall, and the acts of the defendant in tearing it down 
had the effect to do some injury to plaintiff's building, 
although the extent of the damages was perhaps uncer- 
tain, the motion for an entire dismissal of the com- 
plaint was properly denied. The learned judge also 
reviews the evidence on the trial, and holds that de- 
fendant’s assumption above stated was unwarranted, 
and plaintiff's right to enjoy this wall, as resting on her 
own land, was clearly established. Judgment affirmed. 
Kling v. Disch. Opinion by Robinson, J. 


EVIDENCE. 


Parol testimony: the rules governing its admission.— 
Appeal from judgment in favor of plaintiff. The main 
question here is as to the exclusion below of parol evi- 
dence of the contents of a written agreement. Plain- 





parties, which provided that Cooke should have a 
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testified that he delivered a copy of the agreement to 
plaintiff; also that he had searched for the agreement 
and could not find it; also that when his store was 
cleared up they threw the old papers into the waste 
pasket. Another witness testified, that when defend- 
ant’s firm was dissolved he saw twenty or thirty agree- 
ments, and that they were destroyed. Held, that the 
evidence was erroneously excluded. There was suffi- 
cient to warrant the presumption that the agreement 
was lost or destroyed, and defendants were entitled to 
prove its contents, which they did by testimony that 
the instrument annexed to the answer was a copy of 
the agreement. The object of the proof of loss is 
merely to establish a reasonable presumption of the 
Joss of the instrument, and slight evidence is sufficient 
of the existence of it, with evidence that a bona fide 
Judgment re- 
versed. Fenton v. Blake. Opinion by Daly, C. J. 
Also, see Landlord and Tenant; Pilot. 
INSOLVENCY. See Re-insurance and Undertakings. 
LANDLORD AND TENANT. 

Liability of the assignee in possession for rent: assign- 
ments of leases. — A claim for rent was made against 
defendant in a former action, in which the judgment 
decided that defendant had gone into possession as 
assignee of the lease under which the claim was made. 
This was the basis for the recovery of the monthly rent 
due for December, 1871, and this action is for the rent 
for the succeeding month. Held, that the possession 
during December being res adjudicata, the law pre- 
sumed its continuance until the contrary was shown. 
The defendant’s statement, that he never occupied the 
premises, may have been literally true, but possession 
and not occupation was the material consideration, 
and occupation by his sub-tenant was his possession. 
The defendant could not, by signing and acknowledging 
a formal assignment to a third party, without affirma- 
tive proof of his having divested himself of his interest 
as assignee in possession, either by a delivery of the 
assignment, or of an acceptance of the assignment, and 
possession under it by the assignee, release himself 
from his responsibility to his landlord. Judgment in 
favor of plaintiff affirmed. Wilson v. Hoffman. Opin- 
ion by Robinson, J. 

2. Evidence of assignments: delivery: possession. — 
The production of the alleged assignment did not afford 
even presumptive proof of its ever having been delivered 
to or accepted by the assignee. 1 Denio, 323, and other 
cases cited. The justice was warranted to pass upon 
the actuality of the transaction (38 N. Y. 346), and as to 
whether it had ever taken effect as well by delivery as 
by acceptance of the assignment (41 N. Y. 416), or 
whether in the absence of proof of change of possession 
it was merely ‘‘per fraudem”’ (1 B. & P. 23), or ever 
was intended to or did operate as a relinquishment to 
the nominal assignee of the possession of the premises 
as well as of defendant’s interest therein (3 Barb. Ch. 
60), or that any one ever succeeded to defendant’s pos- 
session or interest. 1 Hilt. 447; 31 How. 383. There 
is no hardship in concluding the defendant by his pos- 
session until he discloses the true state of the title. 
30 N. Y. 459. Ib. 


MANUFACTURING CORPORATIONS. See Summons. 


MASTER AND SERVANT. 
1. Bar by former recovery: action by servant on breach 
of contract by master. — Appeal from judgment in favor 
of plaintiff on contract of service with defendant. 





The plaintiff in a former action, on this contract, al- 
leged that from the 23d of March to the Ist of August, 
1870, he continued to render his services and devote 
his time and skill as he had agreed to do, at the monthly 
salary of $250, and that after the 1st of August, the 
defendants, without cause or provocation, hindered and 
prevented him from rendering further service. Upon 
these allegations he claimed to recover $250 as due by 
the terms of the contract for services rendered from 
June 23d to July 23d and the same sum for the ensuing 
month ending on August 23d. Plaintiff recovered in 
that action $473.02. 

Held, that as plaintiff had rendered no service after 
August 1st, $223.02 of the amount recovered in the 
former action must have been recovered as damages to 
compensate him for the eight days’ service from July 
28d to August 1st, and for the breach of contract 
thereafter in wrongfully dismissing him. A judgment 
for that amount could, by law, have been given upon 
no other ground. It wasarecovery of damages for the 
breach of contract, and was a bar to any further action 
upon the contract. Judgment herein below reversed. 
Moody v. Leverich. Opinion by Daly, C. J. 

2. Constructive service: cases reviewed. — The learned 
chief judge makes an exhaustive and interesting re- 
view of the cases on the idea of constructive service, 
which is founded upon the decision of Lord Ellen- 
borough in Gandell v. Pontinguy, 4 Camp. 375. He 
dissents from the reasoning and the authority of that 
case. He says the case of Archard v. Horner,3 Cav. 
& Pay. 349, and the cases following it which hold the 
doctrine, that if a servant sues upon the contract for 
the wages contracted for, performance is essential to a 
recovery, are rather to be approved. The cases of 
Aspen v. Austin, 5 Ad. & El. N. 8S. 691; Thompson v. 
Wood, 1 Hilt. 96, and Van Alstyne v. The President, etc. 
of the Indiana etc., R. R. Co., 34 Barb. 28 cited in favor 
of the idea of constructive service, are particularly 
examined. Ib. 

3. Remedies of servant for breach of contract of ser- 
vice: measure of damages. — Regarding it as settled by 
the cases cited (supra), that there can be no recovery 
of the wages stipulated for by the contract except 
where the services have been rendered, it follows that 
the remedy, which the servant has for any loss or 
injury he may sustain by his wrongful dismissal, before 
the expiration of the period for which he was engaged, 
is a general action for damages. Ifany amount is due 
upon the contract at the time of his discharge, he may 
sue upon the contract and recover such amount. If by 
the contract wages are payable by the month, or the 
quarter, and by being dismissed before the period 
arrives, he is unable to render the service which by 
the terms of the contract, entitle him to the monthly 
or quarterly stipend, he may, if he thinks proper, treat 
the contract as rescinded and sue to recover for the 
value of the services actually rendered, or he may 
bring an action to recover damages for the breach of 
the contract, and in that action any installment, that 
may have become due to him by the terms of the con- 
tract or the value of the services rendered up to the 
time of his discharge, will be taken into account and 
allowed him in adjusting the measure of his damages; 
if he was fully paid up to the time of his discharge, 
then the sole measure of his damages will be the loss 
or injury occasioned by the breach of the contract. Ib. 

4. When servant can bring but one action. — The ser- 
vant cannot sue upon a quantum meruit for the services 
actually rendered and also have an action for damages, 
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because by bringing the first action he treats the con- 
tract as rescinded, and because he cannot have but 
one action, where the claims have all accrued and all 
grow out of the same contract. The latter rule, that 
in such a case there should be but one action, though 
sustained by numerous authorities, is somewhat unset- 
tled in New York by expressions in Secor v. Sturgis, 16 
N. Y. 548, and McIntosh v. Lown, 49 Barb. 550. Ib. 

5. The former recovery is a bar to the present action, 
for the reasons assigned in Moody v. Leverich, supra; 
Ward v. Baxter. Opinion by Daly, C. J. 

Also, see Tender. 
MORTGAGES. See Conditional Sales. 


NEW YORK CITY. 

Ordinance to open and extend streets: sale: assess- 
ment: advertisement: statutes, construction of. — An 
ordinance was adopted by the common council of the 
city of New York, under the act of April 9, 1813, and 
the subsequent acts, relating to opening and extend- 
ing streets, for the purpose of opening and extending 
Church street, from Fulton to Morris streets. This 
ordinance was not advertised previously, according to 
the charter of 1857. Proceedings were taken under 
the ordinance to open and extend said street, and 
assessments were made therefor, and duly confirmed 
December 30, 1867. Plaintiff’s property was sold for 
non-payment of said assessment, pursuant to act of 
April 8, 1871. Plaintiff sought an injunction restrain- 
ing the corporation from further collecting such 
assessment, and that the assessment be declared null 
and void and canceled. The court, at special term, 
adjudged the sale to be invalid. The other relief as to 
vacating the assessment and declaring it void, was 
denied. From this judgment both parties appealed. 

Held, that the ordinance and the assessment under it 
were invalid for want of proper advertisement, and 
the sale thereunder was void. The act of 1872, (chap. 
580, section 7), made the assessment a valid one, and a 
lien upon the property after the passage of said act, 
but could not make valid the sale which took place 
when no valid assessment existed. That act was 
within the powers of the legislature, and the assess- 
ment depends for its present validity wholly upon this 
confirmatory act, but the act does not reach the previ- 
ous sale. Judgment affirmed. Lennonet al. v. The 
Mayor, etc., of New York City. Opinion by J. F. 
Daly, J. 

PARTY WALLS. See Dismissal of Complaint 
PARTIES, NON-JOINDER OF. See Undertakings. 


PARTNERSHIP. See Undertakings. 
(Concluded next week.) 


—__>___—__ 





Court Humor. — Recorder Hackett was holding 
general sessions in the city of New York, and noticed 
on the day calendar ‘“‘ The People, etc., v. Minnie 
Davis — Arson.” He recollected it as a very interest- 
ing case, which, at a previous term, had failed because 
of a misnomer, but was to be tried on a new indict- 
ment. Algernon 8S. Sullivan was assistant district 
attorney, and, in an interval of business, the recorder 
said to him: ‘How about the case of Miss Minnie 
Davis — will you have trouble about the facts now?” 
“No,” said Mr. Sullivan, “but the law may trouble 
your Honor, — how will you get over the maxim, de 
Minnie Miss lex curat non?” A grim smile spread 


—$—<$—<—<—<— 


DECISIONS OF THE COURT OF APPEALS. 


The following decisions of the court of appeals were 
announced on Tuesday last: 

Judgments affirmed with costs — Hall v. O’Connell, 
and others. 

Judgment affirmed — Haggerty v. The People, ete, 

Judgment of supreme court reversed and writ of 
error to that court quashed — Haggerty v. The People, 
etc. 

Judgment reversed and new trial granted — Ormsby 
v. The People, etc. 

Judgment reversed and new trial granted, costs to 
abide event — Baltzer v. Nicolay. 

Judgments reversed and complaints dismissed with 


costs — Kelly v. The Staten Island Railroad Company; + 


Madden v. The same, and Landers v. The same. 

Orders affirmed with costs— Corey v. Long. 

Orders reversed and motion granted with costs— 
Bowen v. True. 

Orders of general term reversed and judgment for 
plaintiff on verdict with costs — Devoe v. Brandt. 

Appeals dismissed with costs — Brown v. Windmul- 
ler; Turner v. Crichton. 

Motion denied — Bowen v. True. 

Motion denied with costs, with leave to appellant to 
dismiss appeal in payment of costs of the appeal — Hall- 
gorton v. Eckert. 

Motion granted with costs — Remington v. Shaw. 


———»——_ 


CoRRECTIONS. — The reference to Mr. Humphrey's 
“Observations on the Actual State of the English 
Laws of Real Property ”’ in theable article by Judge 
Joachimsen, published last week, should have been to 
the edition of 1827 instead of ‘‘1872”’ as printed. In 
noticing, recently, the fact that Professor Washburn 
is engaged upon a new edition of his treatise on 
“* Easements and Servitudes,"’ the types made us speak 
of itasan “‘amiable”’ treatise—a rather mild expres- 
sion when applied to so sterling and valuable a work. 


> —_—_———_ 
LEGAL NEWS. 


The Philadelphia Age commenting upon a recent 
“public whipping” in Pennsylvania, says: The law 
permitting this barbarism has been expunged from 
our statutes, but the repeal does not go into effect for 
some months yet. It strikes us that judges and juries 
should consider the repeal already binding, and not 
degrade themselves and disgrace the State by execut- 
ing what the law for the time permits, but what the 
law has pronounced against. The dignity of the State 
is impaired with each repetition of these brutal exhi- 
bitions. 


Certain representations have been made concerning 
the personal estate of the late Chief Justice Chase in 
connection with the failure of Jay Cooke & Co., it has 
been ascertained that the heirs and legatees of the 
chief justice lose nothing by the suspension of the 
above-named firm. The securities and other personal 
property of the Chase estate were not touched by 
Henry D. Cooke, Judge Chase’s sole executor, even for 
the purpose of re-imbursing the advances which he has 
made in administering the estate, and upon Mr. Chase’s 
farm, near Washington, the whole estate is safe and 
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THE SUPREME COURT OF ENGLAND. 


Who can say that the age is not one of progress? 
Or what lawyer, standing in Westminster Hall, as he 
recalls its founder William Rufus, and the parent of 
all the courts which there congregate, the Aula Regis 
now hesitates to exclaim with Galileo, ““# pur si muove” 
as he reads in the September number of the Law 
Reports, the act of the British parliament “for the 
constitution of a supreme court” in England, passed 
August 5, 1873. Alas for the glory of the departed, 
when, after the 2d November, 1874, we shall have to 
speak of the Queen’s Bench and Common Pleas, 
names long since consecrated to the cause of justice, 
and venerable by all the glorious associations of near 
a thousand years, as things of the past. And the 
remarkable thing about it is, that a body of English- 
men have done this, when their whole law is a matter 
of precedent and tradition, and no way has even yet 
been discovered for stating or explaining that law by 
any process which is not sanctified by the consecrated 
robe and wig of the jurist who pronounces the oracle. 
Lord Selborne must, hereafter, be as immortal in 
fame, as he who applied the torch to the temple of 
old, since he has not only destroyed the ancient 
fabric, but has erected a larger and more compact 
one in its place. 

The act of which we are speaking contains one 
hundred sections, besides a schedule of rules of pro- 
cedure having fifty-eight clauses, the whole covering 
fifty-four large octavo pages, “ for the constitution of 
a Supreme Court,” etc. To do this it wnites and con- 
solidates the High Court of Chancery, Queen’s Bench, 
Common Pleas, Court of Exchequer, High Court of 
Admiralty, Court of Probate, Court of Divorce, ete., 
and the London Court of Bankruptcy. 

This supreme court is to consist of two parts or 
divisions, one “ Her Majesty’s High Court of Justice,” 
generally spoken of as simply the “ High Court; ” the 
other “ Her Majesty’s Court of Appeal.” 

The “High Court” is to consist, at its first organi- 
zation, of the Lord Chancellor, the Lord Chief Justice 
of England, the Master of the Rolls, the Lord Chief 
Justice of the Common Pleas, the Lord Chief Baron 
of the Exchequer, the several Vice-Chancellors of the 
High Court of Chancery, the Judge of the Court of 
Probate and of the Court of Divorce, etc., the several 
Puisne Justices of the Courts of Queen’s Bench and 
Common Pleas, the several junior Barons of the 
Court of Exchequer, and the Judge of the High 
Court of Admiralty, except such, if any of these, as 
shall be appointed ordinary judges of the Court of 
Appeals. As vacancies occur in these offices, new 
appointments are to be made as judges of Her 





Majesty’s High Court of Justice, with the exception 
of the Lord Chief Justice, Master of the Rolls, Lord 
Chief Justice of the Common Pleas and the Lord 
Chief Baron, who are to be specifically appointed to 
their offices by the same title and rank in respect to 
procedure, as has hitherto been done. But the per- 
manent members of the High Court are not to exceed 
twenty-one, when, by vacancies, the incumbents 
shall be reduced to that number. 

And in this, we cannot too much admire the con- 
sistency and good faith of the British Parliament in 
dealing with their judges, compared with the legisla- 
tures of some of our States who have not hesitated 
to change the name and organization of their courts, 
in order to get rid of one set of officers and give 
their places to new ones, as rewards for political 
service or subserviency. 

The Lord Chief Justice is to be the President of 
the High Court, in the absence of the Lord Chancellor. 

The “Court of Appeal” is to consist of five ex 
officio judges, and not exceeding nine ordinary judges. 

The five ex officio judges are the Lord Chancellor, 
the Lord Chief Justice, the Master of the Rolls, the 
Lord Chief Justice of the Common Pleas and the 
Lord Chief Baron of the Exchequer. The ordinary 
judges are to be, at first, the existing Lords Justices 
of Appeal in Chancery, the existing salaried judges 
of the Judicial Committee of the Privy Council, and 
such three other persons as the Queen may appoint. 
Besides these, the Queen may, if she thinks fit, from 
time to time, appoint as additional judges of the Court 
of Appeal, any person who has been a judge of the 
Superior Courts of Westminster, or Lord Justice in 
Scotland, or Lord Chancellor or Lord Justice of 
Appeal in Ireland, or Chief Justice of the High 
Court in Bengal, Madras or Bombay, and who may 
signify his willingness to serve as such judge in the 
Court of Appeal. 

The members of this court are to be styled “ Lord 
Justices of Appeal.” But neither of them is any 
longer to be required to take or have taken the degree 
of Serjeant at Law. The tenure of their offices is 
to be for life, and their salaries, except for the ex officio 
judges which are to remain as at present, are to be 
£5,000 in the Court of Appeal, and £4,000 in the 
High Court. 

The jurisdiction of the several courts above named, 
together with that of the Court of Common Pleas at 
Lancaster, the Court of Pleas of Durham and the 
courts created by Commissioners of Assize, of Oyer 
and Terminer collectively, is vested in this High 
Court. On the other hand, the Court of Appeal is 
to have the jurisdiction of the Lord Chancellor and 
the Court of Appeal in Chancery, the Court of Appeal 
in Chancery of Lancaster, the Court of the Lord 
Warden of the Stanneries, the Court of Exchequer 
Chamber, and all jurisdiction now exercised by 
her Majesty in Council or the Judicial Committee of 
the Privy Council upon appeal upon any judgment or 
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order of the High Court of Admiralty, etc. It is 
also to hear and determine appeals from any judgment, 
with certain exceptions, of the High Court aforesaid. 
And the judicial force of appeals to the House of 
Lords made up of the Lord Chancellor and the cor- 
poral presence of a Peer or two upon its otherwise 
empty benches, is no longer to be repeated. 

It would require more space than can be afforded, 
to enter further into details of the constitution of this 
court, while, for the same reason, only an outline can 
be given of the mode in which these powers and 
jurisdiction are to be exercised. 

In the first place, the court is to have cognizance 
of all civil causes both in law and equity, and is 
empowered to exercise jurisdiction as nearly as may 
be, in the same manner as the same might have been 
exercised by the respective courts whose jurisdictions 
they have, and, among other things, to exercise full 
equity powers by way of right or relief, and to apply 
and enforce all remedies known to and adopted by 
courts of equity, including the custody and education 
of infants. And either from never having heard 
what might be done in New York by way of judges 
playing off injunctions upon each other, or from being 
frightened by what had already been done there, the 
act declares that “no cause or proceeding, at any time 
pending in the High Court of Justice or before the 
Court of Appeal, shall be restrained by prohibition or 
injunction.” And where there is a conflict or vari- 
ance between the rules of equity and the rules of 
common law with reference to the same matter, the 
rules of equity shall prevail. Practically, for purposes 
of remedy, the assignment of a debt or chose in 
action, not negotiable in terms, is made as effectual in 
transferring the legal right to the same, as if it had a 
negotiable form. 

The time honored division of the year into terms, 
is done away with, and what is more, with Hilary 
and Michaelmas terms, even the “ Hilary Rules,” so 
gravely promulgated by the judges in Westminster 
Hall in 1833, are, by the sweeping act of 1873, con- 
signed to the receptacle of all things lost*and for- 
gotten. Fortunately, the subject of vacations which, 
next to costs and fees, come nearest a lawyer’s comfort 
and sense of independence, is not wholly overlooked, 
but is left to be regulated by Her Majesty in Council, 
upon the recommendation of the Council of Judges. 

The danger of confusion that might, at first thought, 
be apprehended from concentrating so many and so 
various and conflicting matters under the cognizance 
of one court, is obviated by a division of the High 
Court into tive parts or sections corresponding to the 
courts of Chancery, Queen’s Bench, Common Pleas, 
Exchequer, and Divorce and Admiralty, and bearing 
their names. And a corresponding distribution of 
the business of the court is to be made by means of 
rules regulating the arrangement of the same. 

The judge who tries a cause under this act has 
great latitude in sending it for a hearing before a 








referee, whose finding is to be equivalent to the ver- 
dict of ajury. All solicitors, attorneys and proctors 
of the several courts now existing, are to become 
solicitors of the Supreme Court, but nothing in the 
act seems to favor the filling up or bridging over that 
impassable gulf which the law and usage have so long 
kept open between barristers and attorneys in the 
English courts. 

The act, as already suggested, is accompanied by a 
schedule of rules of procedure. And in those, the 
changes and reform in the old system are as radical 
as in the courts themselves, All proceedings are 
instituted by what is called “an action,” no matter 
whether heretofore they were cognizable in law, 
chancery or admiralty. The action is to be com- 
menced by “a writ of summons which shall be 
indorsed with a statement of the nature of the claim 
made, or of the relief or remedy required in the 
action.” The writ states to which division of the 
court it is intended to have the action assigned. The 
forms of these writs are to be fixed by rules of court, 
No misjoinder or defect of parties seems to be an 
objection to the court proceeding till all such errors 
are corrected, and right parties are before it. One ofa 
class of parties interested may sue in behalf of the 
others. 

The defendant is to file and deliver to the plaintiff 
a printed statement of his defense, set-off or counter- 
claim, if any, and the plaintiff is to file and deliver a 
printed statement of his reply, if any, to such defense, 
set-off or counter-claim, And all that is said of form 
that “such statements shall be as brief as the 
The plaintiff may 


is, 
nature of the case will admit.” 
embrace ever so many causes of action in the same 
writ, and separate trials, if necessary, may be had of 
those subject-matters of claim. If a question of law 
arises in a trial, which it is desirable to have settled 
before evidence has been offered, the judge trying the 
cause may raise and reserve it for decision before 
proceeding any further in the trial. The parties in 
an action may have new trial orders for discovery 
upon interrogations filed by the one seeking it. 

The mode of trying an issue is before a judge or 
judges, or before a judge sitting with assessors, or 
before a judge and jury, or before an official or special 
referee, with or without assessors. The plaintiff or 
defendant is to give notice by which of these modes 
he wishes his case to be tried, and this is to be 
determined by the court or judge before whom the 
case is pending, and different issues of fact in the 
same case may be tried by any of these different 
modes of trial, if the court or judge see fit so to order, 

The testimony of witnesses in all trials is to be 
given orally unless there are rules or a special order of 
the court to the contrary, doing away the distinction, 
in this respect, between proceedings in law and 
equity. Bills of exception and proceedings in error 


are abolished, and appeals may be from a part or the 


whole of any judgment. 
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These are some of the most prominent points in 
respect to which the act in question works a change 
in the existing system of administering justice in 
England. Its details are too numerous to be com- 
mented upon in a singe article. Those already men- 
tioned are sufficiently significant to suggest the 
importance of the reforms it proposes. Pleading, for 
aught that appears, may be regarded as a defunct 
science, except as a process of intellectual training for 
the student. Nobody need, hereafter, give color, 
confess and avoid, or come down upon his adversary 
with the mystical objurgation of an absque hoe. 
Nothing technical is any longer to stand between 
suitors and justice, and that strange coyness and 
jealousy which have so long kept equity and common 
law asunder, have come to an end, and they are here- 
after to go lovingly to work to disarm wrong and 
injustice wherever they find it, and to hold up a com- 
mon shield behind which innocence is to be safe, and 
right can always find security and protection, At 
least, such is the promise which this act holds out, and 
the world will wait with no ordinary interest for 
time to solve the problem. 





> 


A REMARKABLE CASE OF ERRONEOUS CON- 
VICTION. 


“ag 


Most students of “Greenleaf on Evidence’ 


’ 


will 
remember a brief note in one of the volumes referring 
to the trial and conviction of the Boorn brothers for 
the murder of 
return of the man supposed to have been murdered. 
The case was so extraordinary and so opposed to all 


tussell Colvin, and the subsequent 


our notions as to the infallibility of tests of crime 
that very likely many of us have taken Mr. Green- 
leaf’s statement cum grano salis. , 

But a recent full report of the case by one of the 
counsel at the trial* renders it impossible longer to 
entertain a doubt as to the facts. The reporter — the 
Hon. Mr. Sargeant — is about the only survivor of 
those who were interested in the affair or connected 
with the trial, and as no complete account of the case 
has been heretofore published, this little pamphlet is 
timely and most acceptable. It contains a general 
account of the case and a full report of the evidence 
and proceedings taken from the minutes of Chief 
Justice Chase who presided at the trial, and who, by 
the way, was the uncle of the late Chief Justice of 
the United States. 

The following is a brief statement of the facts: In 
1812 Barney Boorn with his family, consisting of his 
wife, two sons, Stephen and Jesse, a daughter and 
her husband, Russell Colvin —lived in the town of 
Manchester, Vermont, near the Battenkill river. The 
old people were reputable and in comfortable circum- 


*The Trial, Confession and Conviction of Jesse and 
Stephen Boorn forthe murder of Russell Colvin, and the 
return of the man supposed to have been murdered. By 
Hon. Leonard Sargeant. ex-Lieut. Governor of Vermont. 
Manchester: D. K. Simonds, 1873. 





stances, while the younger members of the family 
were considered rather wild and reckless. The son- 
in-law, Colvin, was a man of weak intellect, some- 
times insane, and occasionally accustomed to wander 
away for days and weeks without giving an account 
of himself. 

In May, 1812, Colvin suddenly disappeared. The 
general impression was that he had gone on one of 
his customary tramps. Days and weeks and months 
wore away into years, but he returned not; nor was 
there tidings of him. Rumor was not idle. It was 
remembered that the two younger Boorns and Colvin 
had not lived together amicably — that they some- 
times quarreled and sometimes came to blows. It 
was reported that one of the brothers had stated that 
Colvin was dead, and the other that “they had put 
him where potatoes would not freeze.” In short, peo- 
ple at length came to the conclusion that the Boorn 
brothers had murdered Colvin, 

Then came the “circumstantial evidence.” Some 
children at play near the “old Boorn place ” found a 
musty old hat which was recognized as the hat Colvin 
had worn when last seen, About this time Amos 
Boorn, uncle of the young men, and a man of good 
character, dreamed a dream wherein Colvin came to 
him and told him he had been murdered, and that if 
he would follow he would show him where he was 
buried. 
place of burial as described in the dream was an old 
cellar hole, and which was used at the time of Colvin’s 
disappearance as a place for burying potatoes, but 
which had afterward been filled up. These dreams to 
the simple townsmen was “confirmation strong as 
proof of Holy Writ.” 

About this time a barn on the Boorn farm was 
burned and it was supposed by many that the body 
might have been concealed under it. But the cireum- 
stance that formed the apex of this evidential cone 
A lad was walking with a dog over the 


Three times was the dream repeated. The 


was this: 
Boorn property — suddenly the dog began to dig be- 
neath an old stump —he dug out some bones — they 
were pronounced to be human bones. 

Jesse and Stephen Boorn were straightway arrested 
for the murder of Russell Colvin. This was in 1819, sev- 
en years after Colvin’s disappearance. The examination 
lasted several days and was attended by a large con- 
course of people. Mr. Sargeant says: “The country was 
scoured for evidence. The old cellar hole was re- 
opened, and a large knife, a pen-knife and a button 
were found. The large knife and button were iden- 
tified as having belonged to Colvin. The bones found 
in the hollow stump were brought into court, and 
four physicians were called, who, after an examina- 
tion, pronounced them to be the bones of a human 
foot, together with some toe-nails, and perhaps a 
thumb-nail. One of the physicians, who lived in 
Arlington, after thinking the matter over, concluded 
there might, afterall, be a doubt about it, and on 
examining a human skeleton at home was convinced 
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that he had been mistaken, and the next day went 
into court and retracted his former statement. The 
other physicians were not satisfied, and to settle the 
matter sent to a neighboring town and had a leg that 
had been amputated and buried, exhumed and brought 
into court, and, on comparing the two specimens, every 
one was convinced that the bones were not human. 
This dampened the public ardor somewhat, and it is 
probable that Jesse would have been discharged, but 
that on Saturday he made a statement that he believed 
Colvin had been murdered, and that his brother 
Stephen was the murderer. That Stephen had told 
him the previous winter that he (Stephen) and Colvin 
were hoeing in what was called the “Glazier lot,” 
that they had a quarrel and Colvin attempted to run 
away; that he struck him on the back part of the 
head with a club and fractured his skull; that he 
(Jesse) did not know what had become of the body, 
but mentioned several places where it might be 
found. Whether it was to save himself, or some other 
consideration, that induced Jesse to make this state- 
ment, was never known, but it added immensely to 
the fuel which was already in a blaze of excitement. 
The next day, Sunday, nearly all the people for miles 
around turned out to search for the remains of Colvin. 
Stumps were overturned, cellar-holes examined and 
the side of the mountain back of the premises care- 
fully searched, but all to no purpose; nothing resemb- 
ling human remains was found.” 

In September following, an indictment was found 
against both Stephen and Jesse, the principal witness 
being a man who was confined in the jail with them, 
and who testified that Jesse made a confession to 
him. It was said to have been made in the night 
when Jesse awoke appearing much disturbed. 

While they were in jail, they were visited by many 
persons, and were told by men of character and in- 
fluence, and by officers of the law, that the case was 
clearly against them, that to confess was the best thing 
they could do, and that if they confessed, an attempt 
would be made to have their sentence commuted. 
Thereupon, Stephen made a written confession, that 
he killed Colvin, but claimed that it was done ina 
quarrel, and that Colvin struck him first. The con- 
fession coincided substantially with what circumstan- 
tial evidence there was. 

The trial took place in November, before Chief 
Justice Chase and Judges Doolittle and Brayton. 
State’s attorney Sheldon appearing for the prosecu- 
tion, and Richard Skinner, Wellman and Leonard 
Sargeant, for the respondents. The evidence against 
the prisoners was entirely circumstantial, and mostly 
unimportant, with the exception of the confessions, 
which were objected to by the prisoner’s counsel on 
the ground that they were extorted by undue influ- 
ence, but they were admitted. The case was ably 
argued by the various counsel, and submitted to the 
jury. The jury, after an absence of one hour, re- 
turned a verdict of murder against both prisoners, 





and they were sentenced to be executed on the 28th 
of January, 1820. 

Strenuous efforts were made to secure a commuta- 
tion of sentence, but failed. 

The Boorns thereupon protested their innocence, 
and urged that efforts be made to discover the miss- 
ing man. <An advertisement was inserted in the 
Rutland Herald, and widely copied by other papers, 
asking information of said Colvin. The notice was 
copied in the Evening Post of November 29th, 1819, and 
came to the attention of a Mr. Chadwick, of New 
Jersey, who recognized the description as that of a 
man living with his brother-in-law, at Dover, in his 
State. He communicated the fact to the parties in 
interest, and the man was identified as the lost Colvin, 
He was brought back to Vermont, and was fully 
recognized and identified by scores of those who had 
known him. He was partly insane, and had no ex- 
cuse for his absence, but freely admitted that the 
Boorn brothers had neither hurt him nor frightened 
him away. Of course, the Boorn’s were released, 
although the court was at a loss to know what course 
to pursue, to effect the discharge. 

There were many who pretended to believe that 
Colvin was really murdered, and that the man sup- 
posed to be him was an impostor, but no one who 
examines the proofs of the identity of Colvin can 
believe it for a moment. 

The confession of Jesse was no doubt made with 
the purpose of screening himself and of casting the 
guilt upon his brother, and that of Stephen was de- 
signed to save them both from the punishment which 
they were assured would certainly follow unless the 
confession was made. “Out of thine own mouth 
will I judge thee,” is popularly considered the very 
highest species of judgment, but this case strongly 
illustrates its fallacy. 


——_—_49—_—___—— 
CURRENT TOPICS. 


It is stated by a Washington correspondent and 
very likely correctly, that the President will not make 
an appointment of chief justice until congress meets. 
In the first place, he does not consider there is any 
public need of such an appointment, as the business 
of the court will go forward in just as satisfactury 
manner for the short time it will be in session before 
convened as though the bench was full. Associate 
Justice Clifford of Maine will preside as the senior 
justice of the court. No cases of general public 
interest are to be immediately decided. If a chief 
justice were to be appointed and take his seat before 
confirmation, he would incur the risk in some impor- 
tant case of disappointing the members of the senate 
belonging to the party in majority, or if his decision 
were pleasing to that majority, it might subject him 
to charges from the other political party of partisan 
action and subserviency that would be unpleasant. 
A chief justice, by sitting before confirmation, would 
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have his action submitted to the senate for reviewal, 


practically, for that body, if not agreeing with his 
decisions, could in effect exercise the power of re- 
yiewal by refusing to confirm, while in such compli- 
cations as would probably arise in the present instance 
there seems to be no need of fixing a precedent from 
which future harm may result. The fate of John 
Rutledge is a sufficient justification for this delay. 


The Boston Daily Advertiser has been investigating 
Mr. Conkling’s antecedents, with a view of testing 
his capacity for the chief justiceship. It finds that he 
was born in 1829, and could not have been admitted 
to the bar before his majority, in 1850. He was then 
elected district attorney of Oneida county. In 1858, 
he was mayor of Utica, and in 1859, when only thirty 
years of age, he was elected member of congress, 
where he remained three terms. In 1867, he was 
elected to the Senate, where he has since remained. 
The Advertiser is also informed that Mr. Conkling’s 
practice, always very small, has been almost entirely 
confined to the trial of cases before a jury. One 
certainly is led to wonder, in what period of his life 
Mr. Conkling could have made himself such a law- 
yer as the position of chief justice of the United 
States requires. The law has always been considered 
a jealous mistress, and it is generally believed that a 
good lawyer is made so, only by years of hard labor 
in his profession, and not in politics. There is some- 
thing, however, in the argument of the Troy Daily 
Times — an advocate of Mr. Conkling’s appointment— 
that he will undoubtedly make a good judge after five 
or ten years’ experience—that is, we can plant the 
politician on the bench, and he may, eventually, 
grow into a jurist. 


The Democratic Convention for the Third Judicial 
District on Wednesday nominated the Hon. Theodore 
R. Westbrook, of Ulster county, for Justice of the 
Supreme Court. Mr. Westbrook is an able lawyer 
and an honest man. The Republicans of the Seventh 
District have nominated the Hon. David Ramsey for 
the Supreme bench. Judge Ramsey was appointed 
by the governor to succeed the late Judge Johnson. 


The proposed amendments to the constitution pro- 
viding for an appointive judiciary, were not directly 
passed upon in either of the State conventions. The 
subject appears to be one in which politicians do not 
feel very safe. The republican judiciary convention 
of the seventh district have, however, declared against 
the amendment, on the ground “that the people of 
the State of New York have made better selections 
than we could expect under a system of appoint- 
ments.” While we admit that the selections by the 
people have, on the whole, been quite as good as we 
could expect under the other system, we still believe 





that an elective judiciary is wrong in principle. It is, 
of course, important that good men be placed on the 
bench, but it is equally important that judges be lifted 
above mere politics —above any tenfptation to bend 
to popular passions and prejudices — above any sus- 
picions of party subserviency. The judge should not 
only be upright and impartial, but he should be uni- 
versally believed to be so. This is quite impossible 
at times, under the existing system. 


The lawyers of Philadelphia have set about cor- 
recting certain professional evils in downright good 
earnest and in a very judicious manner. A special 
committee, appointed for the purpose of devising 
means to restrain the unprofessional and disreputable 
practices of certain members of the profession, has 
reported in favor of having the entire Bar of Phila- 
delphia incorporated, in which corporation the “ char- 
acteristics of unity, authority and dignity as well 
of numbers as of influence, could not fail, by the 
adoption of wise and thorough supervision and 
regulation, to assist in restoring our profession to its 
once universally honored name and usefulness.” 

“The report was adopted and a general meeting of 
the Bar has beén called, with a view to forming an 
incorporated organization. The profession of the 
city will be much more likely to be restored to its 
traditional glory by this means than by means of a 
closed corporation. 


——_o—_——_ 


NOTES OF CASES. 


After an abstract of recent bankruptcy decisions 
was in type, we received the opinion of Judge Dillon 
of the United States circuit court, reversing the 
decision of Judge Treat In re Clemens. Judge Dillon 
decided that an accommodation indorser cannot be 
forced into bankruptcy for a failure to pay the paper 
indorsed under the thirty-ninth section of the bank- 
rupt act; that such paper is not “his commercial 
paper.” In harmony with this decision are Re Nico- 
demus, 3 Bankr. Reg. 55; ZJnnes v. Carpenter, 4 id. 
139; Re McDermott Ball ch d. 33, and Re Lowene 
stein, 2 id. 99. On the otherside is Re Chandler, 4 
Bankr. Reg. 66. All of these decisions are of the 
district court. 


The United States supreme court, in Phenix JIn- 
surance Co. v. Hamilton, decided at the last term, 
held that a nominal partner had an insurable interest 
in the effects of the partnership. The firm in that 
case were commission merchants, and the insurance 
effected on the goods consigned. The court held that 
the interest of the nominal partner in the liabilities of 
the firm were such as, in the absence of fraud, to en- 
title him to join with the other members of the firm 
in effecting insurance on the property of the concern. 
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THE INSTITUTE OF INTERNATIONAL LAW. 


A meeting of several eminent publicists was con- 
vened, by invitatjons issued by M. Rolin Jacquemyns, 
agreeably to previous arrangement, at Ghent (Bel- 
gium), on 8-12th of September. The result was the 
inauguration of a permanent Institute of Interna- 
tional Law. The number of members is limited to 
fifty, of whom thirty-eight have been elected. Of 
these thirty-eight, five are from America, viz.: Mr. 
Lawrence, President Woolsey, Mr. Washburn, Pro- 
fessor Wharton and Mr. Field. Mancini, of Italy, was 
elected President; Bluntschili, of Germany, and de 
Parieu, of France, Vice-Presidents; Rolin Jacque- 
myns, of Belgium, and Pierantoni, of Italy, Secreta- 
ries. The first meeting is to be held at Geneva in 
1874. Three subjects have been submitted for con- 
sideration on that occasion: Ist. Arbitration. 2d. 
The three rules of the Treaty of Washington; and 3d. 
Codification, by means of treaties, of the fundamental 
rules of private International Law. 

In connection with this subject we have the pleasure 
of publishing the following correspondence between 
those eminent publicists, M. Rolin Jacquemyns and 
Mr. William Beach Lawrence: 


(Translation. ] 


GHENT, 30th of July, 1873. 
Dear and Honored Sir: 
You will receive by the to-day’s mail the following 
communications, which are entirely private: 
(a) A confidential note concerning a proposed plan of 
International Conference, having in view: 1. To put 


into form certain principles of international law; 2. To . 


constitute a permanent corps or Academy for the study 
and advancement of International Law. 

(0) A report on the opinions expressed in answer to 
this note by Messrs. Asser (Amsterdam), Montague 
Bernard (Oxford), Blunschili (Heidelberg), Carlos Calvo 
(Paris), R. de Mohl (Carlsruhe), Drouyn de Lhuys (Pa- 
ris), Goldsmith (Leipzig), Vernon Harcourt (London), 
Heffter et de Holtzendorff (Berlin), le vicomte d’ Ita- 
juba (Paris), de Laveleye (Liege), Lorimer (Edinburgh), 
Chs. Lucas (Paris), Mancini (Rome), Moynier (Geneva), 
de Parieu (Paris), Sir Robert Phillimore (London), Pier- 
antoni (Naples), Count Sclopis (Turin), Chs. Verge (Pa- 
ris), Westlake (London). 

(c) A (projet) of statutes of the Institute or Interna- 
tional Academy of the law of nations. 

(d) A ( projet) of statutes of the International Associa- 
tion for the progress of the law of nations. 

(e) An article which appeared in the last number 
(III, 1873) of the ‘‘ Revue de Droit International et de 
Legislation Comparee ”’ on the necessity of organizing 
permanent scientific action to promote the study and 
progress of international law. 

All these papers (pieces) are, as you will see, con- 
nected with a project which has been welcomed with 
great sympathy by the eminent Europeans to whom I 
submitted it in the first instance. The conclusions of 
the majority of them are that a meeting should be held 
at Ghent, in the month of September, to deliberate 
upon the organization of a collective scientific action 
in international law, and particularly with respect to 
the establishment of an international institute of the 
law of nations. 

Making myself the medium of communication of 
their common wishes, I unite with the honorable 
European friends who have hitherto co-operated with 





me, in praying you to join us. Your name is naturally 
pointed out among the most eminent representatives 
of the science of the law of nations, as well in America 
as in Europe, and to whom it belongs to take the initia- 
tive in the affair. I, therefore, invite you to take part in 
aprivate conference which will be opened at Ghent, in 
the “ Hotel de Ville,” on Monday, the 8th of Septem- 
ber next, and will continue during the following days 

Order of the day: I. Organization of a collective per- 
manent and scientific action for the purpose of pro- 
moting the study and progress of the law of nations, 
Discussion of the principle of that organization and of 
the propositions communicated or which will be com- 
municated by the members relative to the constitu- 
tion: (a) Of an international Institute or Academy of 
the law of nations; (b) Of an International Association 
for the advancement of the law of nations. 

II. In case the institute should be constituted with 
the members present: (a) Organization; (b) Proposi- 
tions to be made for the addition of new members; 
(¢) Distribution of the subjects to which the labors of 
the society ought first to be directed; (@) Different 
measures of execution. 

I venture to hope, dear and honored sir, that in 
acknowledging the receipt of this letter you will inform 
me, as soon as possible: 1. If you will personally be 
present, agreeably to my invitation. 2. If, in case you 
shall be prevented from attending in person, you will 
give full power to represent you at the conference to 
one of your friends who are also invited and who may 
intend to be here. (The persons in the United States 
who are invited, beside yourself, are Messrs. Bancroft 
Davis, D. Dudley Field, F. Wharton, and Woolsey.) 
3. What is your opinion on the fundamental idea 
which is to be discussed in the conference, and on the 
proposed mode of its execution. 

Accept, dear and honored sir, the assurance of my 
high consideration and sincere devotion. 

G. RoLin JACQUEMYNS. 


P. S.—I have the honor to send you, besides the 
**nieces’’ herein mentioned, the ‘* compte-rendu”’ of 
the third volume of your ‘‘Commentaire’’ which I 
wrote for the ** Revue de Droit International.’’ I hope 
you will be satisfied with it. 

I would like very much to see you in Ghent in Sep- 
tember. We retain the most agreeable remembrance 
of your first visit. This time you would meet with 
several distinguished men, some of whom you know, 
and the others you would certainly deem as worthy to 
be added to the number of those with whom you 
maintain relations. What a pity that our excellent 
friend Lieber cannot be present! 


(Translation. ] 
OcHRE Pornt, NEwport, R. I. } 
29th of August, 1873. 
My Dear and Eminent Confrere: 

It is only to-day that I renounce, with the deepest 
regret, the hope of replying in person to your very 
flattering invitation to take part in the assembly of 
illustrious publicists who are to meet at Ghent. With 
several of these gentlemen I am personally acquainted, 
and with all of them I have had agreeable relations 
arising from the similarity of our studies, and the con- 
formity of our principles in that science of which I am 
an humble votary. 

It is unnecessary to premise that I agree with you 
entirely on the necessity of ‘‘ organizing permanent 
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scientific action to aid the study and progress of inter- 
national law.’’ I will add, that there is nothing in the 
programme which I could wish to change. 

“La Revue de droit international et de legislation 
comparie,”’ during the four years of its existence, 
while making known to us the comparative legislation 
of the different states of christendom, has largely con- 
tributed to the reform of the municipal institutions of 
the world. We find the most important of these 
reforms in the late judicial changes in England, which 
have put an end to the unphilosophical distinction 
which existed between law and equity. And I cannot 
speak of the reform in the jurisprudence of our mother- 
country, without recalling the work accomplished 
among us in the same line, by our confrere Mr. Field, 
who will enjoy the advantage, of which I am deprived, 
of assisting in your deliberations. As for the law of 
nations, it is only in your book that may be found the 
ablest discussions concerning the principles of interna- 
tional law, as well as to those practical questions which 
have occupied special attention during the period 
which we are considering. It is to the chief editor 
himself that we owe several of the most important of 
the elaborate articles which passed under his inspec- 
tion. In my ‘*‘Commentaire,’* I have shown by numer- 
ous references to your review how much I owe to your 
great labors. Nowhere so well as at Ghent, the seat of 
the science, could an Institute of International Law be 
inaugurated. 

Although it is impossible for me to avail myself of 
this new opportunity to enjoy your hospitality, I 
should be ungrateful, were I to forget the delightful 
visit to Ghent, the recollection of which, thanks to 
you and to Madame Rolin Jacquemyns, always affords 
me pleasure. 

Apart from my legitimate desire to assist in the pro- 
ceedings of your illustrious assembly, there are some 
points of international law constantly arising, which 
are of practical application, and to which I would wish 
to draw the attention of the members invited to the 
learned congress. 

Nothing can interest the civilized world more than 
the maintenance of the rights of neutrals, and in pro- 
mulgating their decision upon these questions, it is the 
duty of publicists to follow what Sir William Scott 
affirms that he had done in the judgments rendered by 
himself (a statement which, by the by, is not always 
in conformity with the fact). ‘It was his office,’ he 
said, ‘* not to deliver occasional and shifting opinions 
to serve present purposes of particular national inter- 
est, but to base his conclusions upon those eternal 
principles of the law of nations which commend them- 
selves to the approbation of every people.”’ 

If new wars are to break out, it is the belligerents 
alone who should bear the evils which they bring in 
their train, and the commerce of neutrals should meet 
with no restrictions that is not absolutely necessary in 
order to prevent any intervention by third parties of a 
nature to influence, any manner whatever, the result 
of the conflict. 

As for the United States, the recent civil war placed 
them in an abnormal position, and, at the close of it, 
they found themselves engaged in discussions with 
England, in which they put forward pretensions at 
variance with those doctrines which, although they 
had been modified by the respect of their tribunals for 
the adjudications of the mother-country, went back, 
at least on the part of the legislative and of the execu- 
tive departments of the government, to the very origin 


of our institutions. On the other hand, the English 
would seem to have become the most ardent defenders 
of the rights of neutrals. The result was that the 
United States, under the influencegof the extreme 
excitement arising from the peculiar character of a 
civil war, forgetting that during eighty of the ninety 
years of their national existence, they were neutrals, 
they themselves proposed as belligerents, apparently 
in order to obtain a pecuniary indemnity from Eng- 
land for damages claimed against her, for not suffi- 
ciently regarding neutral duties, to introduce into the 
law of nations certain principles which might lay them 
under a burdensome obligation, during an indefinite 
future to maintaina naval police throughout the whole 
extent of their coasts, both on the Atlantic and Pacific 
oceans. 

This system of maritime law would be no less prejudi- 
cial to the country of the illustrious jurist who presided 
at the conference at Geneva than to my own country. 
If [should go to Ghent, however bold it might be in 
me to oppose the authority of Count Sclopis, I could 
not consent to recognize as an integral part of the 
International Law the three rules established by the 
Treaty of Washington, to govern the decisions of the 
arbiters in the “Alabama Claims.” They have 
even become less acceptable than their original text 
purported, on account of the interpretation given by 
the council at Geneva to the term ‘“ due diligence,’’ 
and which would seem to make neutrals responsible to 
one belligerent for the acts of the other belligerent. 
“The due diligence,”’ it is said, ‘‘ referred to in the first 
and third of said rules, ought to be exercised by neu- 
tral governments in exact proportion to the risks to 
which either of the belligerents may be exposed, from 
a failure to fulfill the obligations on their part.” 

I would also have liked to draw the attention of the 
congress to the encroachments made upon the neutral 
commerce by the unjustifiable application of the law 
of blockade to vessels seized at the moment of their 
departure from a neutral port, bound for another neu- 
tral port, however remote it may be from a blockaded 
port, under the mere suspicion that their cargoes, after 
having been discharged at a neutral port, may be ulti- 
mately destined for a blockaded port, or otherwise 
placed at the disposition of the enemy. This pretense 
carried to the extreme would annihilate the commerce 
of neutrals; it is totally opposed to the doctrine of the 
Declaration of Paris, which, by requiring a force before 
the blockaded port sufficient to effectually prevent 
ingress to it, would appear to indicate that it is only 
in the surrounding waters that the police of the block- 
ade can be exercised. 

The opposition made by English courts of admiralty 
to ‘‘continuous voyages”’ owed its origin to the rule 
of ‘‘1756,’"’ which has now become obsolete in conse- 
quence of changes in the colonial policy of Great 
Britain. It is unnecessary to remark that this rule 
could never have existed in our times, if the doctrine 
had been maintained, which required that a previous 
notice of the blockade should be given to every vessel, 
a doctrine sustained by the publicists of the continent, 
and to the time of our civil war by the United States, 
who have moreover repeatedly given to it the sanction 
of treaties. It was our rule during the war with 
Mexico, and, however it may since have been disre- 
garded by the tribunals, it was likewise declared to be 
the rule by the proclamation of the president, and in 
the communications of the Secretary of State with 





Lord Lyons at the beginning of the recent war. 
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Considering as exceptional those decisions rendered 
by the supreme court during the war of: secession, 
under the influence of that excitement which exists to 
a greater degree during a civil war than during any 
other war, I believed that I could serve my country in 
no better way than by making every possible effort 
before a tribunal, which is invested with the authority 
to revise even the decisions of the highest courts of 
England and of the United States, to prevent decisions 
80 opposed to our permanent interests and so injurious 
to the rights of neutrals from being recognized as pre- 
cedents in the law of nations. 

That is my apology for having undertaken to argue 
before the Mixed Commission now meeting in this 
city, a case in which certain questions of maritime 
law arise that cannot fail to interest every individual 
who considers the maintenance of the rights of neu- 
trals as essential to civilization. I cannot better make 
known my views than by sending to you and to our 
illustrious “‘ confréres’’ the pamphlet which contains 
my argument in the case of the ‘Circassian.’”’ In 
granting indemnities to the owners of the vessel and 
of the cargo, the decision of the arbiters may well be 
considered as a reversal of the decree of the supreme 
court, in so far as it depends upon an International 
Tribunal. 

I cannot close this communication without alluding 
to the necessity of calling the notice of those govern- 
ments which are about to establish Mixed Commis- 
sions to some suggestions relative to their constitution, 
and to the mode of deciding the questions which may 
be brought before them. I cannot but believe that 
such regulations are essential to the recognition of 
arbitration asa permanent system for the purpose of 
settling international contests. The arbiters, as well 
those who are citizens or subjects of one or other 
country as the foreign members, should be regarded as 
vested with a judicial character, and should be confined 
as the rule of their decisions to the generally recog- 
nized principles of international law, or to such rules 
as may be established, in particular cases, by the 
authority of the parties in litigation. Their decisions 
should, moreover, in every case, be furnished in writ- 
ing to the respective governments. 

Such reports would be of incalculable value in the 
elaboration of an International Code, which can only 
be advantageously adopted after a previous assimila- 
tion of the rules of conduct of the different States of 
Christendom. 

The arbitrations which the United States had with 
Great Britain, previous to the Treaty of Washington, 
met with little success. It would even appear that the 
question of ascertaining how far the arbiters are judges 
of the powers which are conferred upon them, is not 
yet settled. The arbitrament of the King of Nether- 
lands, to whom recourse was had in the case of our 
north-east boundary, did not succeed, because the 
award went beyond the limits of the reference. Our 
late arbitrament of the ‘‘ Alabama Claims ’”’ at Geneva, 
nearly failed on account of the ‘Indirect Claims.” 
A statement which appears to be taken from a report 
of Mr. Henry Bellaire, ‘a la séance du Congrés de 
l’alliance universelle de l’ordre et de la civilisation,” and 
which has been extensively published, has been brought 
to my notice. This statement contains so many mis- 
takes that I have had a memorandum prepared to point 
them out. I inclose it, though the memorandum itself 
may not be quite exact. 





Accept, my dear and honored confrére, the assurance 
of my highest consideration. 
Yours truly, 
W. B. LAWRENCE. 


P. 8.—I have just received from Mr. Wharton a let- 
ter, written under the expectation that I would go to 
Ghent. He desires me to express his thanks for the 
honor conferred upon him. by the invitation to the 
meeting. He is very anxious for the success of the 
plan, and regrets the impossibility of being present at 
the Congress. 


> 
co 


COURT OF APPEALS ABSTRACT. 
BRIDGE. 


Construction of statute-—Under (Chap. 388, Laws 
1837) the act incorporating ‘‘The Leicester Bridge 
Company,” a bridge was built by such company over 
the Genesee river, in the county of Livingston. By 
section 9 of the act, it was provided that if the bridge 
should be destroyed and not rebuilt, as specified there- 
in, *‘ the bridge shall thereupon become a public bridge, 
and may be maintained at the expense of the county 
of Livingston.”” The bridge was swept away and aban- 
doned by the company. The county rebuilt it, and 
the adjoining towns of Geneseo and Leicester, there- 
after, kept it in repair. Plaintiff repaired said bridge 
under a contract with the commissioners of highways 
of said towns, and brought this action against their 
successors in office to recover the contract price. 

Held, that the word ‘“‘ may,”’ in the statute, was man- 
datory, and imposed upon the county the obligation to 
repair; that the commissioners had no authority over 
the bridge, could not bind their towns for its repairs, 
and, therefore, plaintiff could not recover. Phelps v. 
Hawley et al., Commissioners, etc. Opinion by Peck- 
ham, J. 





CATTLE IN HIGHWAYS. 


1. Action to recover possession of some cattle belong- 
ing to plaintiff and alleged to have been unlawfully 
detained by defendant. The cattle were found by 
defendant trespassing upon his lands, they having 
entered from the public highway. Defendant took 
them into-his custody, and the next morning in pursu- 
ance of the provisions of the act ‘‘to prevent cattle 
from running at large in the highway,’’ (chapter 459, 
Laws of 1862, as amended by chapter 814, Laws of 1867), 
he complained on oath before a justice of the peace, a 
summons was issued by the justice returnable October 
20, 1867, but it did not specify the place for the return, 
and the summons was not posted as required by the 
statute. Before the return day specified in the sum- 
mons, plaintiff demanded the cattle. Defendant refused 
to deliver them up unless plaintiff paid the penalty 
under the statute. 

Held, that defendant held the cattle by virtue of 
the original seizure as authorized by the act, and his 
right to hold them was not affected by any irregularity 
in the summons issued by the justice to whom the 
complaint was made, nor by an omission to post the 
summons as required by the act. Leavitt v. Thompson. 
Opinion by Andrews, J. 

2. The right to detain the cattle is not terminated until 
the owner has paid the justice the several sums speci- 
fied in the act (section 4), and until such payment is 
made, this right is not affected by a refusal on the part 
of the holder to deliver the cattle, except upon condi- 
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tion that the owner shall pay a greater sum than the 
holder can lawfully demand. Ib. 

3. The duty to act is upon the owner, and the refusal 
of the owner, although coupled with an unlawful con- 
dition, is a non feasance, which does not make him a 
trespasser ab initio. Ib. 


COMMON CARRIER. 


1. Delivery.— Action against defendant, owner of the 
ship Carolus Magnus, for an alleged improper delivery 
of some goods, which were shipped on defendant's 
vessel by plaintiffs consigned to J.C. McA. at New 
York. The vessel arrived at New York, August 26, 
1860, and the consignee was notified. He paid the 
duties on a portion of the goods and entered the 
remainder for warehousing, and received directions for 
placing them in certain designated United States 
bonded warehouses, and delivered a permit for the dis- 
charge of the goods on board the vessel. Defendant’s 
agent was notified that the goods were perishable and 
must be discharged on afine day. The agents of the 
parties agreed that the goods should be discharged 
September 20th, if the day was fine. On that day it 
was raining until 9 A. M., then cleared, it rained again 
about 2.30 Pp. M., and from 4.30 P. M., during the day 
and night. Defendant’s agent began to discharge the 
goods at 9 A. M., and continued until noon, when the 
consignee was notified. At that time nearly all the 
goods were unloaded and placed upon the wharf. All 
were unloaded before 2 Pp. M. Before removal they had 
to be weighed by a United States officer. He reached 
the place at 2.30 Pp. mM. The consignee used great dili- 
gence, but was unable during that day to secure the 
goods and a portion of them was injured. Held, that 
the day selected for the delivery of the goods was not 
fine, and hence the consignee had no notice that they 
were then to be delivered, and that defendant landed 
them without reasonable notice upon an unsuitable 
day, and was chargeable with a breach of his obliga- 
tion and duty as acommon carrier. McAndrews et al. 
y. Whitlock. Opinion by Folger, J. 

2. A common carrier by water, of goods consigned to 
one not the owner, is not bound to deliver them per- 
sonally to the consignee, or at his warehouse. He may 
land them at a wharf, but before unloading must notify 
the consignee of their arrival and unloading, and give 
him reasonable time after notice to take charge of and 
secure them, and, in case the consignee does not appear 
to claim the goods or does not receive them, the carrier 
is obliged to take care of them for the owner. Ib. 

3. A custom-house officer on board a ship in the dis- 
charge of his official duty to care for the lawful unlad- 
ing of the cargo, is not as such authorized to receive 
the goods, and a discharge with his knowledge and 
assent is not such a delivery as relieves the carrier 
from liability. When the carrier is apprised of the dis- 
tance which the goods are to be carted after delivery, 
this enters into the question, as to what is reasonable 
time and notice. Such notice and time as give the con- 
signee time enough under all proper and ordinary cir- 
cumstances and proceeding in the ordinary mode of 
those engaged in the same business, to provide for the 
care and removal of the goods is reasonable. Between 
acarrier by sea and a carrier by inland water, there is 
no difference in the obligation as to delivery. Ib. 


CONTRACT. 


1. Legal tender decisions.— Plaintiff was the holder of 
abond and mortgage executed by defendant prior to 





the passage of the legal tender act. After the passage 
of that act, and while a case was pending, having been 
argued but not decided, in the supreme court of the 
United States (Hepburn v. Griswold, 8 Wall. 603), in- 
volving the question of the effect of that act upon prior 
contracts, plaintiff received a payment in legal tender 
notes under an agreement by which the parties, to 
avoid litigation, stipulated in substance, that if it 
should, at any time thereafter, be decided by said court 
that plaintiff was entitled to demand and defendant 
bound to pay gold; that on such decision being made 
and becoming the law of the land, defendant would, 
upon return of the legal tender notes, pay in gold. 
After the decision in that action, holding the act un- 
constitutional as to debts previously contracted, de- 
fendant refusing to substitute gold as agreed, plaintiff 
brought an action to recover damages. The decision 
having been subsequently overruled by the same court 
(Know v. Lee, 12 Wall. 457), defendant claimed that 
the latter decision controlled. 

Held, that the contract must be construed, if prac- 
ticable, with the view to carry out the declared object 
(i. e., to avoid litigation) and in the light of such exist- 
ing circumstances as the parties are presumed to have 
known; that the fact of the pendency of the first 
action must be presumed to have been known to them, 
and that the coutract had reference thereto and in 
effect made the decision therein final; that although 
the subsequent decision was a legal adjudication, that 
the prior one was not the law at the time it was made, 
yet it did not affect a right thus acquired. Woodruff 
v. Woodruff; Woodruff v. Robinson. Opinion by 
Church, Ch. J. 

2. Also held, that as the first case (Hepburn v. Gris- 
wold) was heard by a full court, was fully considered 
and was made under circumstances which entitled it 
to confidence as a final adjudication, there was nothing 
in the facts or in the merits of the question from 
which the court would have the right to infer that the 
parties contemplated any further litigation. Ib. 

3. Facts of public notoriety relating to the subject 
of a contract, must be presumed to have been known 
to the parties at the time of making the contract, and 
the language used must be construed in reference to 
these facts. Ib. 

4. Plaintiffs entered into a contract to import for 
defendants from South America, nitrate of soda, for 
costs and charges with three and a half per cent com- 
missions and brokerage on entire cost, delivered in 
New York duty paid. Plaintiffs charged defendants 
the currency value at the time of payment of the gold 
paid to make the purchases and for duties and com- 
missions in currency upon the amount of costs and 
charges thus ascertained. Held, that the account was 
correct. (Grover, J., dissenting.) Where there are two 
currencies, in the absence of any provision in a con- 
tract, or of any circumstance excluding contracts 
between citizens of money refer to the ordinary and 
usual currency in which business is transacted, and a 
reference in a contract to the cost of a commodity, 
unexplained, will be deemed to refer to its costs in the 
same currency. Fabbri et al. v. Kalbfleisch et al. Opin- 
ion by Andrews, J. 

FERRY. 

Action to recover damages for the loss of plaintiff’s 
horse and wagon, alleged to have been caused by de- 
fendant’s neglect. Plaintiff drove his horse and wagon 
on board defendant’s ferry-boat, at Astoria, to cross to 
New York. He and his wife remained in the wagon. 
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When the whistle was blown for the boat to start, the 
horse became restive, and, upon the blowing of the 
second whistle, rushed forward, and the establishment 
with the occupants were precipitated into the river. 
There was evidence tending to show that the chain at 
the outer end of the boat was not up, or entirely in- 
sufficient. 

Held, that the ferrymen are not chargeable, as com- 
mon carriers, for the absolute safety of property re- 
tained by a passenger in his own custody, and under 
his control; while, from the nature of the franchise 
they exercise, and the character of the service they 
render, they are held to extreme diligence and care, 
and to a strict liability for any neglect or omission of 
duty; they do not assume all the liability of common 
carriers. The property, in such case, is not at the sole 
risk of either part, but the ordinary rules in actions 
for negligence apply. The ferryman undertakes for 
the safety of the property, as against defects and in- 
sufficiencies of his boat and other appliances, for the 
performance of the services, and for the neglect or 
want of skill of himself and servants, while the owner 
is bound to use ordinary care and diligence to prevent 
loss or injury; and, if guilty of contributory negli- 
gence, he cannot recover. Fisher v. Clisbee (12 Ill. 
344); Powell v. Mills (37 Mass. 691), and Wilson v. Ham- 
ilton, 8 Ohio (N. 8.), 722, disapproved. Where the loss 
is occasioned by the ferryman’s apparent negligence, in 
omitting to provide safe and sufficient means to per- 
form what he has undertaken, the burden is upon him, 
to show that the accident was not occasioned by his 
fault. Wyckoff v. Queens County Ferry Co. Opinion 
by Allen, J. 

PRINCIPAL AND AGENT. 


Where an agent deposits in a bank to his own ac- 
count the proceeds of property sold by him for his 
principal, the debt thus constituted against the bank 
belongs to the principal, and his right thereto is not 
affected by the fact that the agent at the same time 
deposited other moneys belonging to himself. Nor is 
it affected by the fact that the agent, instead of de- 
positing the identical moneys received by him on 
account of his principal, substitutes other moneys 
therefor. And upon presentation for payment at the 
bank by the principal, and a refusal to pay by the 
bank, of a check for the amount of said debt, received 
from the agent, a legal action may be maintained 
against the bank therefor. (Allen and Grover, JJ., 
dissenting.) A bank in such case cannot set up the 
want of privity. Privity has nothing to do with the 
question. Van Alen v. American National Bank. 
Opinion by Church, Ch. J. 


VENDOR AND PURCHASER. 


1. A sold to B certain goods upon credit, B trans- 
ferred them, with other property, in trust for the pay- 
ment of antecedent debts. Upon discovering the fraud 
A accepted as security for the purchase-money of the 
goods, a written assignment of B’s claim to any surplus 
remaining after payment of the debts, in which assign- 
ment was inserted a cluuse, declaring that the accept- 
ance thereof shall not preclude A from claiming and 
commencing proceedings to recover the goods. Held, 


that the assignment taken by A was an unequivocal 
affirmance of the sale and subsequent transfer to B, 
and an abandonment of the right to reclaim the goods. 
The clause as to A not being precluded from claiming 
the goods, etc., is repugnant to the other parts of the 





instrument and is inoperative. Joslin v. Cowee. Opin- 
ion by Rapallo, J. 

2. If through fraud a factor is induced to part with 
his goods to an insolvent purchaser, who, before the 
fraud is discovered, places them in such a condition 
that it is difficult, if not impossible, to follow them, if 
acting in good faith, the factor takes security for the 
goods and thus affirms the sale, he is acting within the 
scope of his powers and his priucipal is bound. Ib. 


wiLL. 


1. Execution of.— The statute prescribing the for- 
malities to be observed in the execution of wills (2 R.§, 
63, § 40), is to be construed so as to secure the purposes 
of its enactment. A substantial compliance therewith 
is sufficient. The words of request or acknowledg- 
ment may proceed from another, and will be regarded 
as those of the testator, if the circumstances show that 
he adopted them, and that the party speaking them 
was acting for him with his assent. To establish the 
valid publication of a will, the testator must, at the 
time of subscribing or acknowledging his subscription, 
in the presence of witnesses, ‘‘declare the instrument 
so subscribed, to be his last will and testament.” It is 
not sufficient that it appears that the nature of the in- 
strument was known to the testator and subscribing 
witnesses at the time it was executed. Knowledge 
derived from any other source or at any other time, 
cannot stand as a substitute for the declaration of the 
testator. Gilbert, ex’r, v. Knox et al.; American Bible 
Society v. Knox et al. Opinion by Andrews, J. 

2. The fact that the testator was fully apprised of the 
testamentary character of the instrument, may be con- 
sidered in aid of proof tending to establish a publica- 
tion. Ib. 

WILL— CONSTRUCTION OF. 

1. Where ina will there are two clauses so incon- 
sistent and irreconcilable that they cannot possibly 
stand together, the one posterior in position will be 
considered as indicating a subsequent intention, and 
will prevail unless the general scope of the will leads to 
a contrary conclusion; although the latter clause is 
invalid, yet it must be retained and considered for the 
purpose of ascertaining the intentions of the testator, 
aud for this it is as effectual and its operation upon 
the preceding clause is the same as though no leading 
obstacle to its being carried into execution existed. 
Van Nostrand et al. v. Moore et al. Opinion by 
Rapallo, J. 

2. Where from the language of a will the meaning 
of the testator is apparent, the plain import of the 
language cannot be departed from, though it result in 
rendering the will valid. Ib. 

——— po —— 
BANKRUPTCY LAW. 
NOTE OF RECENT DECISIONS. 
FRAUD. 

A, being about to start to Europe, applies to K.,a@ 
banker, for two five hundred dollar bills, in exchange 
for one thousand dollars of small notes. K. declines, 
under pretense of not having the five hundred dollar 
bills. A. then asks for exchange on New York, and K. 
gives him a check for one thousand dollars on a bank 
in New York, knowing at the time that the New York 
bank had protested his checks, and that he was largely 
overdrawn. K., at the time of giving the check and 
receiving the money, being in the act of preparing a 
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petition in bankruptcy, and in consultation with his 
jegal adviser in the private office. A filed a bill, set- 
ting up the fraud, and alleging that the title to the 
thousand dollars never vested in K. or his assignees by 
reason thereof, and claiming to be paid in full. 

Held, The title to the money vested in K., notwith- 
standing the fraud, and that A was not entitled to be 
paid in full, but only to share pro rata with the other 
ereditors. In re John King, Sup. Ct. Ga., 8 N. B. 
R. 285. 

INDORSER. 

The indorser of a promissory note or bill of exchange, 
who, after due protest and notice, fails to provide for 
payment of his liability within fourteen days, thereby 
commits an act of bankruptcy, and may be adjudged a 
bankrupt upon the application of a petitioning cred- 
itor, and it matters not whether the paper be indorsed 
for accommodation, or in the course of business. In 
re John Clemens, U.S. Dist. Ct., E. D. Mo., 8 N. B. 
R. 279. 

See Notes of Cases. 


PARTNERSHIP. 


Where one of the partners has died, and, under the 
statute of the State, the partnership property is placed 
in the hands of the personal representative of the de- 
ceased partner to be administered, the court in bank- 
ruptcy will not, on a petition against the surviving 
partners, take the estate out of the hands of the ad- 
ministrator. In re Daggett et al., U. S. Dist. Ct., E. D. 
Mo., 8 N. B. R. 287. 


TRUST —SECURED CLAIMS. 


A held a mortgage on the property of the bankrupts, 
to secure him as indorser of their paper, to a large 
amount. The holders of this paper proved their claims 
on their respective notes, against the estate of the 
bankrupts, as debts for which they held no security, 
they having no knowledge of the mortgage above men- 
tioned to A, when they received the notes bearing his 
indorsement. 

Held, that the security was not personal to the surety 
(A), nor intended for his personal indemnity only, for 
the reason that the mortgage was conditioned for the 
payment of the indorsed notes as well as for the in- 
demnity of the indorser; that it makes no difference 
whether the trust is created and defined by law, or 
written out by the parties; that the claimants in this 
case, before they proved their debts, had such a lien or 
security as prevented them from proving their claims 
for the whole amount as unsecured debts, without re- 
leasing their equitable interest in the mortgage before 
referred to. When, however, such proof was made 
through ignorance or mistake, a creditor ought to be 
allowed to withdraw his proof and prove as a secured 
creditor, but after the taking of a dividend upon his 
whole debt, as an unsecured creditor, to the prejudice 
of the general creditors, he must be held to his elec- 
tion. In re Jaycox & Green, U. 8. Dist. Ct., N. D. N. 
Y.,8N. B. R. 241. 

-———_ - >  ——— 


It is reported that Judge Busteed of the United 
States District Court for Alabama, will shortly resign 
that position and resume the practice of the law in 
New York city. Hon. John C. Breckenridge of Ken- 
tucky, also, it is said, contemplates becoming a mem- 
ber of the bar of that city. 





NATIONAL BANKS AND THE USURY LAWS. 
CIRCUIT COURT OF THE UNITED STATES, FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 

IN THE MATTER OF WILD, A BANKRUPT. 


As to dealings with corporations, national banks, in the 
Sete  j New York, are not subject to the usury laws 
thereof. 


Appeal of Wm. H. Rainey, assignee, from an order 
allowing the claim of Theodore M. Davis, as receiver 
of the Ocean National Bank. 


Francis Silvester and Everett P. Wheeler, for the as- 
signee, appellant. 


Francis N. Bangs, for the receiver, appellee. 


Woopvrvrr, C. J. On the 13th of February, 1871, the 
bankrupt, Alfred Wild, without consideration, and as 
mere surety, became the indorser of two promissory 
notes, made by the Portage Lake and Lake Superior 
Canal Company, one for $73,902.51, and the other for 
$35,111.49, which on that day were delivered to the 
Ocean National Bank, and were made payable with 
interest. 

These notes were given in renewal of a number of 
other notes then unpaid which had been also given in 
renewal of prior notes held by the bank, and which 
were taken from the canal company for a loan of two 
sums of $75,000 each, made on and after the 7th of 
January, 1867, by the said bank, one of the sums agreed 
on the 5th of January aforesaid to be made in form to 
the said canal company, and the other at the same 
time agreed to be made to P. J. Avery, but proved by 
the testimony and found by the referee in the district 
court to have been, in fact, for the benefit of the canal 
company, who, in the accounts kept of the transaction, 
was treated as the actual debtor for both amounts. 

The reason assigned for giving to the transaction the 
form of two loans, one to the canal company and the 
other to P. J. Avery, was that the nativnal banking 
law prohibits an indebtedness by any one party as bor- 
rower to associations formed thereunder to an amount 
greater than one-tenth of the capital of the association 
making the loan. 

There is inconsistency in permitting the bank or its 
receiver to make such a transaction and avoid the 
charge of violating the banking act by making it a loan 
in part to Avery, and in part only to the canal com- 
pany; and, on the other hand, avoid the statutes 
against usury of the State of New York by declaring 
the whole to be a loan to the canal company (a corpo- 
ration). 

It would be no injustice to the bank to hold the form 
given to the transaction, in order to save the bank 
from a violation, or from an apparent violation of the 
banking act, conclusive, and circumstances might, I 
think, be suggested in which the bank would be estopped 
by it to aver that the transaction was other than it 
appeared on its face, and in the written instvuments 
by which it was agreed that the loan should be made, 
and the form of the notes actually given to the bank 
by Avery therefor. 

For the purposes of the case before me, I have con- 
cluded to treat the transaction in the aspect most fa- 
vorable to the bank, and in accordance with the claim 
made in its behalf, viz., as a loan to the casal company, 
a corporation of the State of Michigan. 

The above-mentioned note for $78,90251 was, on the 
18th of September, 1871, renewed for the amount of 
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$70,000, and a new note for the last named sum, paya- 
ble with interest thereon, was given by the same cor- 
poration under a new name, “Lake Superior Ship 
Canal, Railroad and Iron Company,” indorsed by the 
bankrupt, Wild and others. 

The two notes, one dated September 18, 1871, for 
$70,000, and interest; the other, dated February 13, 
1871, for $35,111.49, and interest, constitute the claim 
made by the receiver of the bank against the estate of 
the bankrupt, Wild, who indorsed them; and it is the 
allowance of that claim by the district court which is 
appealed from by the assignee to this court. 

The loan originally made by the bank was further 
secured by the delivery to the bank of coupon bonds of 
the canal company, secured by mortgage to the amount 
of $200,000; and it was made a condition of the loan 
that the canal company should purchase and receive 
from the bank certain bonds, amounting on their face 
to $237,000, of a Georgia railroad corporation, whose 
road had been stripped of its rails and furniture, its 
tracks grown up with trees and bushes, and had not 
been used for many years, on whose bonds no interest 
had been for a long time paid, and whose bonds had no 
market value. And their want of intrinsic value was 
more fully shown by a foreclosure soon after effected, 
on which the road, the mortgage security for the entire 
issue of bonds, $924,600, of which these were a part, 
sold at public auction to the highest bidder for $1,500. 
It is true that the purchaser of the road, who seems to 
have acted for the canal company, states that, after 
obtaining an act of the legislature of Georgia incorpo- 
rating a new company, and an act authorizing the 
State to guarantee another large issue of bonds to ena- 
ble the new company to reconstruct the railroad, he 
received a like amount of stock in the new company, 
$237,000, and succeeded in selling that for $47,000, which 
sum he paid to the canal company as and for the pro- 
ceeds of the purchase which they made from the bank, 
and of his exertions to obtain a new charter and the 
pledge of State aid, without which the stock would 
seem of little, if any, value. 

Recurring to the transaction between the Ocean 
National Bank and the canal company, it was made a 
condition of the loan of the $150,000 by the bank to the 
canal company, that besides paying interest at seven 
per cent per annum, and securing the same by $200,000 
of their mortgage bonds, with power to the bank, at 
any time, to sell such bonds at any price not less than 
ninety cents on the dollar toward the repayment of 
the loan (which might therefore not continue for more 
than a very brief term), the canal company should also 
purchase from the bank the before mentioned nearly 
worthless bonds of the Georgia railroad company, and 
should pay therefor the sum of $100,000, securing such 
payment by a like amount of their mortgage coupon 
bonds. 

There was also a further requirement, to wit: that 
the trustee to whom the mortgage securing the canal 
company’s coupon bonds was executed should be re- 
moved, or should resign his trust, and the president of 
the bank should be substituted in his place, and that 
the moneys loaned by the bank should only be drawn 
by the canal company from the bank by checks, coun- 
tersigned by the president of the bank, as such trustee. 

Their president was active in the negotiation with 
the company, and in settling the terms of the loan; and 
he required of the canal company, professedly for his 
own benefit, ,000 of their mortgage coupon bonds as 
compensation for acting as trustee. 








I shall place no special stress upon this payment to 
the president as affecting the question of the liability 
of the bankrupt in this case. It, however, belongs 
to the history of the transaction. 

The canal company having received the proceeds of 
the discounts of the various notes given for the loan, 
subsequently paid considerable sums by paying the 
interest coupons attached to the bonds held by the 
bank as collateral security, and other considerable sums 
derived otherwise, and it seems conceded that the two 
notes, indorsed by the bankrupt Wild, and the subject 
of controversy here, constitute the residue of the claim 
of the bank arising out of the said loan, assuming its 
entire validity and their title to the same, with interest, 

The assignee of Wild (appellant here) insists, that the 
loan was usurious, and that there is on that ground no 
valid claim against Wild as indorser; and further, that 
under the national banking act, the loan being made 
by the bank, reserving a compensation exceeding seven 
per cent interest per annum, all interest on the loan 
was forfeited, and that the payments made by the canal 
company amount to satisfaction of the principal debt, 
and the notes therefor, which are here presented, bear- 
ing the indorsement of the bankrupt, are without con- 
sideration and constitute no valid claim against his 
estate. 

In the court below the transaction was assumed to 
be such, that had the loan been made to an individual 
instead of a corporation, it was a violation of the stat- 
utes of New York regulating the subject of interest, and 
the securities or notes given therefor would have been 
void for usury. In that view of the subject I most 
fully concur, and must find as a fact upon the evidence 
that the conditions of the loan reserved to the bank in 
money more than seven percent per annum. No one 
unaffected by interest, bias or prejudice can, I think, 
read the testimony without being satisfied that the 
bank, in prescribing the terms of the loan, made it an 
occasion for extorting from the canal company most 
onerous conditions, greatly exceeding lawful interest, 
and that the form of a sale of Georgia railroad bonds 
for a price far above their real or market value (if in- 
deed they had any value, which is very doubtful), was 
only a cover and means of securing in money the ex- 
cessive and illegal compensation they reserved and 
secured for making the loan. 

It was, however, held below, that under the laws of 
the State of New York, which forbid a corporation to 
interpose the defense of usury, the transaction must 
be deemed, between the bank and the canal company, 
a legal transaction, the notes given by the canal com- 
pany to the bank legal and binding notes, and there- 
fore the indorsement thereof by the bankrupt as surety 
for the canal company, a legal and binding indorse- 
ment; and further, that the provisions of the national 
banking law relating to the interest which national 
banks may receive, and imposing penalties for charg- 
ing more do not affect the transaction, because they 
only apply to States which have no laws fixing the 
rate of interest. 

It was not the intention of congress when enacting 
the national banking law, to authorize national banks, 
in respect to exacting interest, to violate the laws of 
the States within which they might be organized; nor, 
as I think, to relieve them from the consequences of 
such violation, prescribed by the State laws, if they 
were guilty thereof. 

This is the result of the decision of the court of ap- 
peals in the State of New York in First National Bank 
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of Whitehall v. Lamb, 50 N. Y. 9%. Without adopting 
the reasoning of the opinion in that case, I deem the 
conclusion as above stated correct. 

On the other hand it was entirely competent for 
congress, when providing for the organization of na- 
tional banks, to place them under such restrictions in 
respect to the rate of interest which they might charge 
or receive as congress might see fit. As creatures of 
their own creation they could be subjected to such 
inhibitions as were deemed expedient, even though 
the privileges were far short of those enjoyed by State 
banks or by individuals within the several States. 
This would involve no conflict with State laws, nor be an 
attempt to regulate private and domestic affairs within 
the States beyond the powers of the federal govern- 
ment. It would be merely defining the powers and 
regulating the conduct of the organizations which 
existed only by force of federal enactment, possessed 
the powers congress chose to confer upon them, and 
exercised them subject to the restrictions and condi- 
tions of the law giving them existence. Indeed, the 
acceptance of an organization under the law and the 
enjoyment of its privileges are necessarily subordinate 
to the conditions upon which the powers and privileges 
are conferred. Hence, had congress seen fit to say 
that no national bank should contract for, reserve or 
receive more than at the rate of five per cent per an- 
num for a loan of money, or for or upon the discount- 
ing of a note, bill or other security, it would have 
been a perfectly valid limitation of their powers. It 
would be in no conflict with any law of a State which 
permitted the making of loans in general at a higher 
rate of interest. And if congress could do this, con- 
gress could also declare the forfeiture or penalty in- 
curred by the national bank for violating the prohibi- 
tion. Such bank would still be left subject to the 
operation of the State law, imposing, it might be, a 
different penalty for violation of its own State laws, as 
was held by the New York court of appeals in the case 
above referred to. 

It follows that transactions may not be condemned 
by the State laws, applied to individuals or to corpora- 
tions in general, and may under such State laws be 
legal and valid, which, nevertheless, national banks 
may not make, and for which, if made, they may be 
liable to penalties or forfeitures prescribed by the law 
of their being. 

It may be that in reference to the conduct of merely 
private or domestic affairs, within the States having 
no connection with or relation to their functions as 
agents of the government, congress cannot authorize 
national banks to do what is forbidden by State 
laws, nor relieve them from the forfeitures or penal- 
ties prescribed by State laws, for the doing what is so 
forbidden. But this concession would be far short of 
admitting that, within the range of what the State 
laws do permit, congress may not restrict national 
banks as it sees fit, or may not impose such penalties 
and forfeitures for a violation of those restrictions, as 
congress thinks proper. 

Those latter propositions are unquestionable. How 
then do the laws of the State of New York and the 
hational banking law bear upon the case under con- 
sideration ? The 30th section of the national banking 
law (13 U. S. Stat. at Large, 108) provides that ‘ Every 
association may take, receive, reserve and charge on 
any loan or discount made, or upon any note, bill of 
exchange or other evidences of debt, interest at the 
Tate allowed by the laws of the State or territory 





where the bank is located, and no more, except that 
where, by the laws of any State, a different rate is 
limited for banks of issue organized under State laws, 
the rate so limited shall be allowed for associations 
organized in any such State under this act. And when 
no rate is fixed by the laws of the State or territory, 
the bank may take, receive, reserve or charge a rate 
not exceeding seven per centum, and such interesi 
may be taken in advance, reckoning the days for which 
the note, bill or other evidence of debt has to run; 
and the knowingly taking, receiving, reserving or 
charging a rate of interest greater than aforesaid shal! 
be held and adjudged a forfeiture of the entire interest 
which the note, bill or other evidence of debt carries 
with it, or which has been agreed to be paid thereon; 
and in case a greater rate of interest has been paid, 
the person or persons paying the same, or their legal 
representatives, may recover back, in any action of 
debt, twice the amount of the interest thus paid, from 
the association taking or receiving the same. Provided, 
that such action is commenced within two years from 
the time the usurious transaction occurred.”” * * * 

The State of New York has statutes which prohibit 
the taking, receiving or reserving of interest for the 
loan or forbearance of money at a greater rate than . 
seven per cent per annum, and making any note or 
bill or other contract, whereon or whereby any greater 
rate is reserved, void. 

But the State has a further statute (Laws of 1850, ch. 
172, p. 334) which forbids that corporations shall inter- 
pose the defense of usury to their contracts. Such was 
the state of the law in New York when the national 
banking act was passed. 

The force and effect of this last-named statute has 
been declared by the courts of the State of New York 
in numerous cases. Those cases are collected, carried 
to what is deemed their legitimate conclusions by the 
court of appeals, and distinctly affirmed in Rose v. 
Butterfield, 33 N. Y. 665. 

And the doctrine of that case is, that the dealings of 
a corporation as a borrower, and their contracts or 
obligations for loans, are unaffected by any laws of the 
State of New York regulating interest. That, as to 
them, such laws, theretofore existing, are repealed. 
That, therefore, the rate of interest which a corpora- 
tion may agree to pay is not fixed or limited, but they 
may agree to pay any rate they see fit, and their con- 
tract will be valid. And, also, that one who becomes 
surety, guarantor or indorser of such contract is legally 
bound to its performance. In short, that as to con- 
tracts made by corporations, whether foreign or 
domestic, whether made in the State of New York or 
elsewhere, they stand in the State of New York as it 
no usury laws existed. See, also, Belmont Bank v. 
Hoge, 35 N. Y. 65. In respect to contracts made within 
the State of New York, or entered into under and with 
reference to the laws of that State, I may accept the 
exposition thus given of the state of the law of New 
York, and it follows that there is no law in New York 
fixing the rate of interest which any one may take 
upon the loan of money to a corporation, or, in other 
words, any rate of interest is allowed to which the 
parties may agree. 

As to dealings with corporations, national banks, in 
the State of New York, are, therefore, within the 
case described in the national banking law above cited, 
to wit: ‘‘ When no rate is fixed by the laws of the State 
or territory, the bank may take, receive, reserve or 
charge a rate not exceeding seven per centum,”’ etc. 
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This is a necessary and logical result. If the rate 
were fixed by the laws of New York, then her usury 
laws would apply. If the limitations in their statutes 
relating to interest do not apply, then no rate is fixed 
by her laws. 

Hereupon the restriction, contained in the section of 
the national banking law, comes into effect, without 
any interference or conflict with State laws, that is to 
say, a national bank ‘‘may take, receive or charge a 
rate not exceeding seven per centum, and such interest 
may be taken in advance,” etc. ‘‘ And the knowingly 
taking, reserving or charging a rate of interest greater 
than aforesaid shall be held and adjudged a forfeiture 
of the entire interest which the note, bill or other evi- 
dence of debt carries with it, or which has been agreed 
to be paid thereon; and in case a greater rate of inter- 
est has been paid, the person or persons paying the 
same, or their legal representatives, may recover back 
twice the amount of the interest thus paid from the 
association taking or receiving the same. Provided, 
that such action is commenced within two years from 
the time the usurious transaction occurred.”’ 

It is not necessary that I should express an opinion 
upon the question whether this forfeiture and right to 
recover back can in any circumstances be applicable to 
the case mentioned in the previous clause of the sec- 
tion, to wit, when the national bank reserves or receives 
a greater rate of interest than is allowed by the laws 
of a State in which a rate is fixed and limited by the 
State laws; it is sufficient for the purposes of the pres- 
ent case, that it does apply to a case in which no rate 
is thus fixed and iimited. By the laws of the State 
of New York, as expounded by her highest court, no 
rate of interest upon leans to a corporation is fixed or 
limited. 

It follows that the transaction in question was within 
the prohibition of the National Banking Law, and the 
bank ¢o iwstandi it made the loans upon the terms ex- 
acted, incurred the forfeiture of the entire interest 
which the notes received carried with them, or which 
was agreed to be paid thereon. Discounting the notes 
did not render it less true that the notes themselves 
carried with them the principal loaned and the interest 
agreed to be paid, which, with the bonds also given, 
necessarily included all the pecuniary benefit agreed 
to be paid as compensation for the loan, whatever form 
the transaction was made colorably to assume. 

The bankrupt as mere accommodation indorser or 
surety is, upon familiar principles of equity, entitled 
to all the protection which his principal (the Canal Com- 
pany) would have if the netes in question were sought 
to be enforced against it. I do not say that he can re- 
cover back money paid by the Canal Company, but he 
has a right to inquire whether, in view of the forfeiture 
of the entire interest by the bank, there is any thing 
due to the bank upon the notes which he indorsed, and 
thereby to ascertain whether and to what extent the 
two notes now in question are without consideration. 

It is claimed by the assignee of the bankrupt that 
treating the entire interest as forfeited, the bank have 
already been paid the whole of the principal of the loan. 
fam not fully satisfied that a small sum out of such 
principal is not still due. Upon the proofs taken, the 


account would seem to stand thus: [We omit the ac- 
count.J—Ep. A. L. J. 

To this extent of $3,363.65, without interest, it would 
seem the claim of the receiver should be allowed, but 
the estate of the bankrupt is entitled to have the col- 
lateral security held by the receiver of the bank, or the 
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proceeds thereof applied to this balance in exoneration 
of the estate of the bankrupt on a sale of a portion of 
which, by order of the district court, it appears by the 
order appealed from $23,663.30 has been already realized, 

I by no means make this statement of the account ag 
a conclusive statement; the proofs on the part of the 
bank do not appear to have been put in with a view to 
the statement of an account upon the principles affirmed 
in this opinion. 

The value of the collateral security held by the re- 
ceiver, or the proceeds of that portion thereof which 
appear to have been deposited in the trust company 
under the order of the district court, ($23,663.30,) may 
be, and probably are so clearly greater than any balance 
which a more accurate statement of the account would 
show to be due upon the principles of this opinion, that 
any further expense of taking proofs and stating the 
account would be improvident and wasteful. 

But, if insisted upon, a reference may be had to state 
such account. 

The order appealed from must be modified to conform 
to the foregoing opinion. 

(A copy) KENNETH G. WHITE, 
Clerk. 
—ee—__—__ 


GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS, 1873. 


(Concluded from p. 224.) 
PILOTS. 


1. What is refusal to take pilot: review of evidence: con- 
struction of statute. — Appeal from judgment in favor of 
plaintiff. The justice found upon conflicting evidencein 

favor of plaintiff. This action is to recover pilotage fees 

for defendant's refusal to accept plaintiff's services. 
Plaintiff swore that he was within 100 feet of defendant's 
vessel, at a distance to have been heard on board of her; 
she kept on her course, the pilot boat following, and 
before plaintiff spoke her, both he and another witness 
saw a man coming aft to whom the man at the wheel 
beckoned to go down, and the man went off the deck. 
Plaintiff hailed her three or four times, asking what 
vessel she was and if she wanted a pilot. There was 
no one on deck after the man went below, except the 
man at the wheel, who gave no reply to plaintiff’s inqui- 
ries, but turned around, and when plaintiff offered his 
services as pilot, and said if they did not take him they 
would have to pay the pilotage, something was said by 
the steersman, which the parties on the pilot boat 
could not distinctly hear or understand. A witness 
who was on the pilot boat swore that the offer of the 
plaintiff could have been heard on the schooner, and 
that there was no pilot on board of her. 

Held, that this evidence was sufficient to warrant the 
finding; that the plaintiff was the pilot first speaking 
the vessel and offering his services, and that what oc- 
curred on board was equivalent to a refusal within the 
meaning of the statute. Laws of New York, 1857, p. 502. 
Judgment affirmed. Germond v. Martin, Master, etc. 
Opinion by Daly, C. J. 

PLEADINGS. See Trusts. 
PRINCIPAL AND AGENT. See Railroads. 
PRIORITY OF CONTRACTS. See Re-insurance. 
RAILROADS. 


1. Passenger has no right to “ stop over” on athrough 
ticket. — By the regulations of the defendant the con- 
ductors of all passenger trains are required to punch 4 
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hole in the passenger ticket, and if the passenger desires 
to stop over at any way station the ticket must be 
jndorsed by the conductor in order to entitle him to 
get upon another train and resume his journey upon 
the credit of such ticket, and it is not good unless so 
indorsed. Plaintiff was a passenger on defendant’s 
road on an eastward bound train to New York, having 
athrough ticket, and applied to the conductor to be 
let off at Little Falls and asked him to indorse the 
ticket. As plaintiff testified, the conductor answered 
“that was not necessary.’’ Plaintiff got off there and 
again took passage on another train, and without ap- 
plying for indorsement of his ticket in that train got 
off at Amsterdam. The next day he resumed his 
journey on another train, and on presenting his unin- 
dorsed ticket the conductor refused to recognize it, and 
upon his refusal to pay his fare in accordance with de- 
fendant’s regulations he was put off the train. No 
unnecessary force was used in plaintiff’s expulsion 
from the cars, and without proof of any specific dam- 
ages, he recovered $250. Appeal from judgment in 
favor of plaintiff. 

Held, that the obligation of the contract evidenced 
by the ticket was for a continuous or through passage 
from Buffalo to New York. The contract was entire 
and did not provide for stopping over at intermediate 
stations. McClure v. Phil. Wil. & Balt. R. R. Co.,5 Alb. 
Law J. 13; 6 Am. R. cited. Judgment reversed. 
Denny v. The New York Central and Hudson River R. 
R. Co. Opinion by Robinson, J. 

2. Authority of railroad conductors to act for com- 
pany: principal and agent.—The permission granted 
the plaintiff by the first conductor to stop over was 
fully enjoyed, but, on his becoming again a passenger 
to New York, he resumed his original status and was 
subject to the existing regulations of the company, 
without regard to what had transpired between him 
and the first conductor. The statement of the con- 
ductor to the plaintiff that no indorsement was neces- 
sary, was not a general statement, or, if so accepted, 
the conductor had no authority to make it. The acts 
ef the conductor cannot be construed to affect the 
rights of the defendant, except upon the train within 
his control. The conductor had no power of control- 
ling or affecting the terms of the original through 
contract, or the duty of the conductor on the third 
train. Ib. 


RECORDING ACTS. See Conditional Sales. 


REFERENCE. 


Report of referee: rules of swpreme court: cases 
reviewed. —In an issue raised by defendants, in the 
pleadings upon their joint liability, the referee decided 
against them and stated the facts separately upon 
which such liability was founded. Defendants claim 
that there should have been a further finding of facts 
upon the requests made. 

Heid, that. rule 41 of the supreme court, upon this 
subject, should be limited as the rule requires, to such 
facts as appear to be material to the issue. The facts 
not found are impliedly negatived, and the referee 
should not be required to find them in that form. The 
case of Cosler v. Shipman, 35 N. Y. 541, does not estab- 
lish the theory that an appellant is entitled to have all 
the facts, those which are in opposition, as well as 
those that support the judgment. It is every material 
fact necessary to the determination of the issues that 
is to be found. Quincey v. Young. Opinion by 
larremore, J. 





RE-INSURANCE. 


Privity of contract: construction of contracts: 
liability of re-insurers : insolvency.— The North Ameri- 
can Fire Insurance Company issued a policy of insur- 
ance for $5,000. In October, 1871, loss occurred 
amounting to $4,407.62, which became payable sixty 
days after service of proof of loss, made on the 18th of 
November, 1871. In August, 1871, a contract of re-in- 
surance was effected, and subsisted at the time of the 
loss, with the Allemania Fire Insurance Company for 
$2,500. The North American subsequently became 
insolvent and was dissolved by a decree of the supreme 
court, and plaintiff appointed receiver. Plaintiff paid 
upon the loss sustained a dividend of 40 per cent, and 
subsequently declared a further dividend of 4 per cent, 
which was all that could be realized out of the assets 
of the company. The substantial question presented 
was, whether defendants were bound to pay their pro- 
portion, one-half of the loss, at the time when the 
original insurance called for payment, or of such sums 
as plaintiffs had actually paid. The contract here is 
similar in all its main features to that in the case of 
Howe v. The Mutual Safety Ins. Co., 2 Comst. 235, 
except that it provided, that ‘ the loss, if any, should 
be payable pro rata and at the same time with the 
re-insured.’’ Did the contract refer to the time when 
the original insurance called for payment, or to the 
circumstance of actual payment of the loss? 

Held, that no privity of contract existed between 
the parties originally insured and the re-insurers, even 
in case of the insolvency of the original insurers. 
(3 Barb, Ch. 63, cited.) The contract of re-insurance 
being made with the express reference to the original 
policy, must be construed as merely fixing a like time 
for the payment of the pro rata loss to the re-insured. 
Any ambiguity is to be held most strongly against the 
defendants as the contracting party. The contract 
refers to the time when the original insurers were 
required to make payment of the loss, rather than to 
the circumstance that they had made such payment, 
and the payment is not to be deferred until the re-in- 
surers have made actual payment of the whole loss. 
Judgment ordered accordingly. Blackstone, receiver, 
ete. v. Allemania Fire Ins. Co. Opinion by Robin- 
son, J. 

STATUTES, CONSTRUCTION OF. 
Pilots. 
(Concluded next week.) 


See New York City; 


— ee 


BOOK NOTICE. 


Reports of cases decided by the English courts with notes and 
references to kindred cases and authorities, by Nathaniel 
C. Moak, counselor at law. VolumeIV. Albany: Wil- 
liam Gould & Son. 


This method of placing the decisions of the English 
courts within the reach of American lawyers deserves 
the hearty support of the profession. Not only are all 
the important decisions that appear in the English 
series given, but many of them have a new value from 
the excellent notes appended by Mr. Moak. There 
are several of these notes in this volume of more than 
usual interest and value. 

The note on the custody of children (p. 267) is very 
elaborate, covering quite fifteen pages, and presents a 
very full collection of the cases. There is also a care- 
fully prepared note on page 519, as to what are res 
geste, and on page 927, as to the use in business by a 
surviving partner of the assets of the deceased partner. 
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COURT.OF APPEALS DECISIONS. 

The following decisions were announced on Tuesday 

last: 
Judgments affirmed with costs— Wild v. O’Brien, 
sheriff, ete. — Carter v. Cain— Odell v. DeWitt —The 
Gaylord Manufacturing Company v. Allen—The Peo- 
ple ex rel. Lord v. Crooks — Hall v. Hibbard — Siebert 
v. The Grand Street and Newtown Railroad Co. —— 
Judgment affirmed — Wilkie v. The People, ete. —— 
Judgment reversed and new trial granted — Wood v. 
The People, etc.—— Judgment reversed and new trial 
granted, costs to abide event — Dusenbury v. Hoyt.—— 
Judgment modified and the terms to be settled by 
Judge Folger—Sherman v. Parish.—Judgment of 
supreme court and decree of surrogate reversed and 
proceedings remitted with directions to surrogate to 
allow the appellants the charges for taxes and commis- 
sions on the $10,000, with costs to the appellants to be 
paid out of the estate, and without costs to the 
respondent — Hendrickson v. Whitson. —— Orders 
affirmed with costs—In the matter of the petition of 
Stead to vacate an assessment, etc.; In the matter of 
the petition of Ellsworth to vacate an assessment, 
etc.; In the matter of the petition of Grove for an 
accounting, ete. —— Order granting new trial affirmed 
and judgment absolute for plaintiff with costs--Lud- 
ington v. Miller— Phillips v. McCoombs.—— Order 
granting new trial affirmed and judgment absolute for 
defendants with costs—Duvall v. The English Evangel- 
ical Lutheran Church of St. James in the city of New 
York.—— Order so far as.appealed from by Mrs. Crom- 
bie affirmed with costs, and the appeal of James 
Crombie ordered to stand over until the argument of 
the appeal from the judgment —Terrett v. Crombie. 
—— Order reversed and motion granted with costs — 
The German Bank v. Edwards.—— Order reversed and 
motion denied with costs—Strong v. Sproul.—— Ap- 
peal dismissed without costs — Quincey v. Young.—— 
Appeals dismissed with costs—In the matter of the 
petition of Aiker, public adm’r, etc. — Stewart v. Berge. 
— Motion denied with $10 costs — Levett v. Morton. 
———— >. —— 
COMMISSION OF APPEALS. 

The September Term of the Commission of Appeals 
was adjourned sine die on the third instant. The fol- 
lowing order was made : 

In COMMISSION OF APPEALS, t 


October 3, 1873. 

Ordered as follows: 

1. The clerk will make up a calendar for the January 
Term, 1874, on which shall be put, without further 
notice, all the causes not previously disposed of which 
have been on either of the printed calendars of the 
present year; and also all other causes pending before 
the Commission which shall be noticed for argument 
by either party. 

2. All other causes pending before the Commission 
shall be put upon a special calendar, which shall also 
be printed and brought into court at the beginning of 
the January Term, 1874. This special calendar will be 
called over at the next succeeding term, beginning on 
a day to be hereafter fixed, and to be announced at the 
January Term. Cases upon it which shall be answered 
to when called, will be transferred to the foot of the 
general calendar. Cases not answered to will be dis- 


missed. 
DECISIONS HANDED DOWN. 


Judgments affirmed with costs— Bain v. Matteson; 
Lawrence v. American National Bank; Wright v. 


Wright; Savage v. Allen; Cole v. Hughes; Suydam », 
Jackson; Van Leuvenv. First National Bank of Kings- 
ton; Holt v. Ross; Debbe v. Debbe; Isham ». Phelps; 
Schepeler v. Eisner; Benjamin v. Elmira, Jefferson 
and Canandaigua Railroad; Williams v. Egbert; Con. 
dict v. Grand Trunk Railway; Craw v. Easterly; Stan. 
ton v. Jerome; Moody v. Osgood. 

Judgment reversed — Fitch v. Hassler. 

Judgments reversed, new trial granted, costs to abide 
event — Meyer v. Cullen, executor of Goedel; Ham- 
mond v. Varian; Getty v. Develin; Merritt v. Briggs 
(by default); Wetzell v. Dinsmore; Newell v. Robbins; 
Wheeler v. Spinola. 

Order affirmed and judgment absolute ordered 
against the plaintiff with costs — Hale v. Hays; John- 
son v. Albany and Susquehanna Railroad Co.; Jame. 
son v. Brooklyn Skating Rink Association. 

Order reversed and judgment upon the verdict 
affirmed with costs — Gillespie v. City of Newburgh. 

Order reversed and judgment upon report of referee 
affirmed with costs — Wallace v. Drew. 

Judgment reversed and new trial granted, costs to 
abide event, unless plaintiff shall, within twenty days 
after the remittitur shall be filed in the court below, 
elect to remit from the judgment-the sum of ten hun- 
dred and twenty-five dollars, and interest thereon from 
March 26, 1867, in which case judgment for the balance 
affirmed without costs to either party in this court— 
Noyes v. Hartford Fire Insurance Co. 

W. H. BENJAMIN, Clerk. 


— + 


LEGAL NEWS. 

Edward Jenkins, Esq., barrister, and the author of 
“Ginx’s Baby,’’ is coming to this country to lecture. 

The law department of the New York University 
opened on the 6th instant. 

The court of appeals took a recess on Friday, the 10th 
inst., until Tuesday, the llth day of November next. 

Prominent Philadelphia lawyers are taking steps to- 
ward ridding the bar of that city of ‘‘Shyster”’ prac- 
titioners. 

The Tichborne claimant has published an appeal, 
saying, that the chief justice’s order has cut off his 
supply of funds. 





Miss Florence Cronise, sister of Miss Nettie Cronise, 
the female lawyer of Tiffin, Ohio, has just been admit- 
ted to the bar at Kenton, in the same State. 


Right Hon. Russel Gurney, who has been sojourning 
in this country for several months past, as the repre- 
sentative of the British government in the American 
and British Claims Commission, has sailed for Europe. 


The death of Hon. Charles I. Biddle, a former 
prominent member of the Philadelphia bar, and of 
late years one of the editors and proprietors of the 
Age of that city, occurred last week. 


The number of volumes upon the shelves of the Cin- 
cinnati law library is 8,613. In addition to this, there 
are about 1,200 other volumes, composed mainly of du- 
plicates and session acts. 

The Boston Daily Advertiser is authorized to say, 
that what purported to be a report of a conversation 
with Judge Hoar, on the subject of the Chief Justice 
of the United States, recently published in the New 
York Herald, is, in material particulars, inaccurate and 





imaginary. 
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THE SUPREME COURT REPORTS. 


The volumes of reports of the decisions of the 
Supreme Court issued during the past summer, show 
us that we have nothing to expect in the way of im- 
provement from the gentlemen who are now engaged 
in the business of reporting. The elaborate report 
of the committee of the Bar Association pointed out 
very clearly the many grievous faults of some of 
these reporters, and the Law Journat has, several 
times, undertaken the same kind office, but neither 
the one nor the other has succeeded in bringing about 
any perceptible reformation. Whether it be from an 
indifference on their part to the opinion of the pro- 
fession, or from an inability to leave the ruts in which 
they have so long run, we do not pretend to say; the 
result is alike unsatisfactory and objectionable. 

One thing however we shall not hesitate to pre- 
dict, that either these reporters must mend their 
ways or cease to exist as reporters. 
taking the fact that the general conviction of the 
profession is, that the present method of reporting 
the decisions of the Supreme Court is shabby in the 
extreme. 
porters has not taken advantage of the moment to 
inaugurate something worthy of the name of “sys- 
tem” —something adequate to the needs of the 








There is no mis- 


The wonder is that some one of these re- 


profession. 

The task is surely not a very difficult one. To 
gather all the decisions of every term of the court, 
to publish the best of them promptly and accurately 
is not an undertaking fraught with any very serious 
obstacles. Yet none of our reporters have attempted 
it — at least successfully. 

The reporter who shall do this must, of necessity, 
crowd the others to the wall. One series of reports 
of the decisions of the Supreme Court is all that is 
necessary, and is all that would be supported, pre- 
vided it fulfilled its mission. It matters little whether 
it be an “official” series by a State reporter, ora 
series conducted by private enterprise — both have 
so far failed, and the market has become one of 
merit, wherein the battle will be to the strong and the 
race to the swift. 

The committee of the Bar Association seemed rather 
hesitant about recommending any plan of relief, its 
professed and undoubted reason being that it desired 
time for consideration and suggestions. Its pref- 
erence was, however, unmistakably in favor of a series 
of reports on the plan of the English Law Reports, 
which are issued in monthly parts, and report the 
cases within a very few months of their determina- 
tion. Nearly six months have passed and nothing 
further has been heard from the Committee. Whether 





it has abandoned the whole matter, or has it still 
under consideration we do not know, we assume 
the latter. 

To devise a scheme is easy; to carry it out in all 
its parts would be a matter of some difficulty, though 
as we before said, not of sufficient difficulty to render 
its success doubtful in competent hands. The reports 
of the future which shall distance the series now run- 
ning must be somewhat as follows: In the first place, 
the reporter must be a good lawyer. There is a sort 
of impression that the work of reporting is mechani- 
cal —that the reporter is a sort of legal tailor, who 
puts together the material cut ready to his hand. A 
little consideration, or better still, a little experience, 
would satisfy almost any one that to report well re- 
quires a very considerable degree of ability, and a 
very good knowledge of. law. To be sure the 
style of reporting that has been sometimes indulged 
in, in this State of late, would require neither ability 
nor knowledge. To make up a headnote of excerpts 
from the opinion — to print the case and the argu- 
ments in full is easy enough; but to prepare a head- 
note which shall clearly and accurately present the 
point decided, to make a statement of the facts which 
shall be neither too concise nor too diffuse, to select 
and condense such parts of the arguments of counsel 
as are pertinent to the decision, require skill and 
judgment, and industry and legal knowledge. In 
the next place the reporter must organize a system 
for procuring all decisions of the court promptly: 
The practice now is— except in the city of New 
York —for each judge to retain his own opinions, 
and the reporter would find it necessary, not only to 
have the consent of the judges, that copies of their 
opinions should be made, but also to have a corps of 
men whose duty it should be to make and forward 
the copies. None of our present reporters have at- 
tempted any thing of this kind. They have con- 
tented themselves with using whatever was sent to 
them by judges or lawyers. The result is, that their 
volumes, as reports of the decisions of the Supreme 
Court, are fragmentary and incomplete. 

In the third place the reporter must make arrange- 
ments to procure the cases and points, that he may 
intelligibly report the decisions. To work without 
these, is as difficult and unsatisfactory as the old pro- 
cess of making bricks without straw. 

With the machinery for procuring the materials 
complete, and in working order, the success of our 
reporter will depend solely on his own industry, judg- 
ment and ability. 

Men differ on the question whether all decisions 
of the court should be reported, or only the more im- 
portant of them—those cases involving new or 
doubtful points. Were it an abstract question, we 
should answer that only the most important cases 
should be given; but in this State, the reporter who 
would supersede the current series and render them 
no longer of use to the profession, must publish 
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every decision of the court that could be of service to 


any one. Were the others to continue to publish cases 
not to be found in his volumes, the profession would 
virtually be compelled to buy their reports. Law re- 
porting in England will very well illustrate this matter. 
The Council of Law Reporting adopted the plan of 
publishing only the more important cases. Their re- 
porting is well done, the cases promptly reported, 
and the price reasonable, and yet three other series 
that give all the cases, have hitherto found, and will 
very likely continue to find, abundant patronage and 
support. With areasonable degree of conciseness in 
the reports, with no padding, and no waste space, 
with a good sized page and compact type, three, or 
at most four, volumes a year would contain all the 
opinions delivered by the Supreme Court. The four 
series now running aggregate ten or twelve volumes 
a year, and do not at that give us half the opinions. 

The opinions should be published as soon after 
their delivery as they could be copied, prepared for 
the press and printed. This is too fast an age to wait 
ten years or five years, or even one year for the 
judgments of our courts. Reporters, like other 
men—more perhaps than most men—should “act 
in the living present;” and he who contents him- 
self with searching the musty archives of decades gone 
by for something to fill his book, has outlived his use- 
fulness as a reporter. 

It is not necessary to speak of the preparation of the 
cases for reporting. The reporter that is to succeed 
will understand this matter thoroughly. We respect- 
fully await his coming. 


’ 


> 
Co 


JAMES A. McMASTER ON THE BENCH, BAR, 
PRESS AND MEDICAL FACULTY OF NEW 
YORK. 

In the New York Freeman’s Journal and Catholic 
Register of September 13, 1873, appears an editorial 
of two and a half columns, which, for ingenuous vanity 
on the part of the author, and absurd, ignorant com- 
ment on the subject-matter discussed, exceeds most 
lucubrations from the “ Western Press.” 

He is very angry at the manner in which the case 
of ‘‘that broad-chested, free-breathing youth, poor 
Frank Walworth,” has been treated by the Bench, 
the Bar, the Press and the Medical Profession. 

He begins, most refreshingly, by giving such unde- 
niable authority as an “illustrious archbishop,” that 
he, the writer, is more than capable of criticizing 
legal proceedings, because said prelate has said: 
“What a pity McMaster had not followed the profes- 
sion of the law!” Indeed, as will appear, President 
Grant should think twice before he names any other 
person to fill the chair of the late Chief Justice of 
the U.S. Supreme Court. 

Having satisfied his readers that he is indisputably 
possessed of much legal acumen, the editor proceeds 
to lay down as the “right decisions of human law,” 








that “the boy Frank Walworth was condemned, not 
by the just sense of law, but by the force and clamor 
of newspaper and street influence.” Too much learn. 
ing seems to have made this author mad. “Poor 
Frank” was condemned because the law directs the 
condemnation of the man who slays another, unless 
by accident or in self-defense; and the evidence in 
Walworth’s case put in by the defense, left no alterna- 
tive with either judge or jury. 

The writer then proceeds to revile Judge Noah 
Davis. He was “an unfortunate accident.” Perhaps 
so for the prisoner, but not for the public. “ He is 
a dull, stupid-iooking man, and belongs to the 
second division of the second-class of lawyers.” Here 
follows a very concise classification of the genus law- 
yer, at the head of which are placed “ Thomas Addis 
Emmett, Ogden Hoffman, Charles O’Conor,” and (let 
us do justice to modesty and merit), James A. Me- 
Master. Judge Davis belongs to the class of “indus- 
trious students who try and form a system; and make 
it up as readily out of authors of no account as out 
of the best; and when made up, that is all there is of 
them, except their self-conceit. He is an infamous 
partisan, and we acknowledge a most profound con- 
tempt for him. Condemned to be a police justice, we 
would not let Mr. Davis practice in our courts asa 
pettifogger.” This last savors of charity. The con- 
demned police justice would extend his hand to poor 
Davis, and raise him out of the slough of pettifoggery 
to a more fitting field. Thereupon the able lawyer- 
editor calls loudly for the impeachment or the forced 
retirement at an early day of “this Mr. Davis.” Will 
nothing awaken the supine citizens to the enormity 
of this judge’s offense —not even this scorching 
epithet? Far away from the writer as is the ideal 
Justice herself, she must hear his clarion-notes, and 
brandish aloft her two-edged blade. Let Davis 
tremble. . 

And now the editor, who should have been a law- 
yer, takes up the defense (?) of Mr. O’Conor for put- 
ting in the plea of insanity, used, according to this 
last authority, “as a fiction of law.” “Some persons, 
altogether ignorant of the law, have blamed Mr. O’Con- 
or.” This is as patent as that heat follows friction. He 
who blames Mr. O’Conor must necessarily be ignor- 
ant of the law. It seems quite unnecessary to make 
the statement. But thereupon comes half a column 
descriptive of the lives and feelings of the Walworths 
before the murder, wherein we learn that, “Be- 
numbed, and in an unconsciously phrenetic state, pre- 
ternaturally cool, Frank came to New York to see 
the beast he had to call father; that miscreant father 
came to see him, but, by some accident, left on his 
table the revolver he usually carried.” How vividly, 
feelingly does this new champion of the prisoner 
make out the case for the prosecution, following the 
lead of the other “genius.” And listen to the fol- 
fowing “ position that is justified by the keenest legal 
observation.” This position is divided into three 
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headings — Legal, Moral and Distinctive. Under the 
first the case of the people is admitted, that “the 
laws of the State make no difference between the 
killing of a father by a son, and any other homicide.” 
Under the second heading the writer states the defense 
by Legal Geniuses, i. e., “The word father implied to 
young Frank Walworth only what wolf, wild cat or 
panther would do to the child of a western log cabin.” 
To which the-reply is, cage him if the law allows it; 
if you kill him, abide the consequences of violating 
the laws. Under the third heading “the keenest 
legal observation” is made to believe that the boy 
Walworth “had none of the doubts of law in his 
favor; that the judge was brutal and unjudicial in his 
charge, and the jury were such stupid fellows that 
Mr. O’Conor, with his long and accurate judgment 
of juries, saw, on rising to address them, that it would 
be wasted words to treat the case as it is —excep- 
tional in the whole history of criminal jurisprudence.” 
According to this able writer, the fact that Mr. O’Con- 
or, the recognized head of the legal profession in the 
United States, should have come back to prevent 
injustice to a boy when he would not have resumed 
general practice for a fee of half a million of dollars, 
“ought to have had some influence on the public 
mind.” Now the latter part of this statement might 
be doubted were any one inclined to be skeptical, but 
one thing seems tolerably clear in regard to the first 
part—that, however highly Mr. O’Conor may be 
held by the legal profession, there are many of his 
brethren who incline to the opinion that he should 
never have attempted to try an important criminal 
ease. Let it be said, with all deference to his un- 
doubted ability, he has not the peculiar characteristics 
and education which would have shown him that, in 
this case, he might have obtained a different verdict 
had he taken a far different course. 

Suppose he had confined the prosecution closely to 
the bare facts clearly provable. There was little or 
nothing provable beyond the mere fact of the killing. 
Suppose the defense had devoted itself to show that 
the father and son were on good terms — producing 
every scrap of evidence in favor of this position, and 
carefully concealing the evidence of bad blood, so as 
to convey the idea that the son must have acted in 
self-defense; that while fond of his father, who was 
undoubtedly a madman, he was forced to shoot him 
in a moment when his own life was threatened; that 
his coolness after the killing was the result of a knowl- 
edge of his innocence and horror at the deed — could 
ajury have been found, could any judge have been 
able, to refuse to give the prisoner the benefit of the 
doubt? It seems possible, on reflection, to believe 
that had this cause célébre been tried by an experi- 
enced criminal lawyer, Frank Walworth would not 
now be in Sing Sing Prison. Not but that he richly 
deserved his sentence, but because the evidence for 
the prosecution alone was too light to hang a dog, 
without the support of the evidence for the defense, which 





was thrown in blindly, and served the purpose of 
the people, for it had the effect of bringing to light the 
truth in regard to the case, and in consequence the 
sentence of the prisoner, which, it is to be hoped, will 
be fully carried out. 

But to return to our legal editor. He thinks “ those 
that did not know of the circumstances of their own 
knowledge, in place of letting their minds be obfus- 
cated by the utterly faulty reports of the daily press,” 
ought to have done more honor to Charles O’Conor, 
and have believed what he said, without regard to the 
evidence or the judge’s charge. 

Disposing thus lightly of the daily press, he goes 
on to attack the “Medical Faculty,” and says it 
should have been supposed that there was an “un- 
fathomable mystery in the fixed and impenetrable 
look and speech (sic) of the young Frank Walworth.” 
It seems the learned editor is as great an M. D. as an 
LL. D. from the manner in which he tells the faculty 
they know nothing of their business. They are mere 
ignoramuses. “The medical testimony for the poor 
youth was utterly ridiculous.” He was a “ palpable 
denial of any epileptic symptoms. These Doctors were 
ignorant (of what the writer knows was understood 
a thousand years ago), that, in certain conditions of 
life, there is a phrenesis, an action of the mind, which, 
according to St. Augustin (another of the writer's 
indisputable clerical authorities), comes neither from 
inspiration of good angels nor from instigation of 
devils. It is the result of natural causes, but it is none 
the less potential, and, as differing from ordinary laws, 
abnormal.” Angels and ministers of grace defend us! 
Is this a Solomon or an Admirable Crichton come to 
bless this weak-minded age? Methinks Dr. Grey, 
whose experience in the treatment of the insane has 
been perhaps greater than that of any man living, 
should leave Utica forthwith and walk the porches 
with this inspired genius. 

After finishing off the medical faculty, our editorial 
M. D. LL. D. turns. the fierce fire of his mind once 
more toward that miserable atom of humanity, Judge 
Noah Davis. ‘ Because, in an atmosphere containing 
much that was vile and to be detested, the heart- 
broken mother did’ not and could not how! like a com- 
mon fish-wife, Judge Noah Davis and sundry others of 
his court, judging her by their own filthy belongings, 
have blamed her.” This, Mr. Editor, is going far 
beyond the limit of decency. Judge Davis, instead 
of being “brutal,” has one of the softest and most 
generous of hearts. Many aman can bear witness 
to the fact of seeing tears of sympathy in his eyes 
while listening to a tale of hardship by those seeking 
justice at his hands. Many a person can show mate- 
rial signs of his generosity to those in trouble, and of 
his aid to the afflicted, when to give that aid has caused 
embarrassment. 

But let us have done with this All-knower. He 
winds up his long article with this sentence: ‘“ Gov. 
Dix would do the bravest act of his life were he, on 
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reviewing the evidence, to pardon young Walworth, 
who ought not to have been convicted.” 

It is said that application has already been made to 
the Governor for the pardon of the murderer of Mans- 
field T. Walworth. That astrong effort is to be made 
must be taken for granted, as the prisoner numbers 
as friends many prominent and well-known persons, 
and they may be induced so far to forget their duty 
toward society as to urge the pardon of a man who 
has been fairly convicted of one of the most terrible 
crimes on record. Well, it is sincerely to be hoped 
that the most strenuous efforts will be put forth, with 
every argument possible, in favor of the pardon, so 
that the firm, clear-brained executive will be able 
once for all to put on record such a stern and logical 
denial of the petition that his successors in office, let 
them be weak or corrupt, will be forced by public 
opinion to overcome the objections interposed by the 
present governor, or refuse to yield to the repeated 
assaults of the prisoner’s friends. Weakness in the 
executive with regard to the case of Walworth would 
be the signal for a general charge by all the legions 
of prisoners’ friends. It is impossible the present 
governor will yield— unless indeed the Genius of 
Law and Medicine should proceed to Albany with 
the article of September 13 in hand, and hoodwink 


His Excellency. 8. D. K. 
i 


CURRENT TOPICS. 

The Bar Association of New York has at last 
taken action upon the proposed amendment to the 
constitution. Ata meeting on Tuesday last, Mr. W. 
M. Evarts, the president, in the absence of the com- 
mittee to whom the subject had been referred, offered 
a resolution recommending to the people of the State, 
the adoption of the amendment providing for an ap- 
pointive judiciary. The resolution was almost unan- 
imously adopted, and measures taken to provide bal- 
lots and to otherwise facilitate a fair vote. It may 
be noticed by the way that the Zimes and Tribune 
newspapers are advocating the adoption of the amend- 
ment, while the recent Tammany judicial convention 
passed resolutions denouncing it. 

At the request of the New York Union League 
Club, and the Council of Political Reform, Mr. Dor- 
man B. Eaton has prepared an address in favor of the 
constitutional amendment providing for the appoint- 
ment of the judges. The address is an able one, and 
presents strongly, though sometimes not fairly, the 
arguments in favor of the amendment. It hardly 
seems | possible, for instance, that any one but an 


over-zealous advocate would make the scandalous 
way in which our judicial decisions have been re- 


ported an argument against our judiciary. It would 
be well if the friends of this amendment would under- 
stand that nothing is to be gained by depreciating the 
judges that we have or have had under the elective sys- 





tem. The judges of this State are, on the whole, able 
and upright men, quite as good very likely as a gov- 
ernor would appoint. The strong argument against 
an elective system is, that it is wrong in principle — 
that it degrades the administration of justice, and the 
very conception of justice itself in the popular mind, 
by making party influence a recognized power upon 
the bench, and means of reaching it. However un- 
biased our judges may be, so long as they obtain and 
hold their positions through party influences, so long 
will they be open to the suspicion of partisanship — 
so long will the suitor be anxious to inquire into the 
political sentiments of the judge, and as to the politi- 
cal influence of his adversary. 


After all the discussion and gossip in relation to 
Senator Conkling and the chief justiceship, it seems 
quite probable that he is not to be the appointee, 
Senator Cameron has made the statement that Mr. 
Conkling assured him that he should not accept the 
position if tendered, as he desired to serve out his 
term in the Senate and to then retire from political 
life. Although he has no very serious intentions, we 
presume, to retire from public affairs, so early in life, 
it may be that he does not aspire to the bench. There 
is a strong professional influence in favor of Mr. Jus- 
tice Miller, and we are assured that a majority of his 
brother judges would prefer his promotion. Should 
this be done, the vacancy occasioned will probably 
be filled from the south. 


The New York Times in a recent editorial, re- 
hearsed the course of an action just brought to a close 
by a decision of the court of appeals, “nearly or quite 
three years” after its commencement, and said: “It 
ought to have been impossible for the case to be ap- 
pealed more than once, and its whole course ought 
not to have occupied more than a couple of months 
at the most. Until such cases can be thus promptly 
settled, our laws are, to a great extent, an illusion 
and a snare—a means of making oppression and 
wrong-doing safe and cheap by making reparation 
uncertain and costly. And while this is true, repub- 
lican government is to that extent a failure.” We 
refer to the matter solely for the purpose of 
pointing out the fact, that since 1870 the administra- 
tion of justice in this State has been quite as speedy 
as in any State in the Union or as in England. The 
old court of appeals, with its burdened calendar, was 
always a grievous cause of delay, but the new court 
disposes of the causes argued before it, with a prompt- 
ness not excelled by any other court in England or 
America, as an examination of the reports will show. 
After a cause has once been tried, there is nothing 
now in the way of speedily obtaining the decision 
upon it, of the court of last resort. The “‘law’s de- 
lay” is now confined almost entirely to the nisi prius. 
The circuit calendar in almost every county in the 
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State is loaded with causes, most of them unimportant, 
sufficient to furnish the court with business for a couple 
of years, while the county courts have almost noth- 


ing to do. So long as the supreme court is open to 
suitors in all sorts of cases, however trivial, so long 
they will resort to it and clog it. Were all causes 
involving sums not exceeding five hundred dollars, 
required to be brought in the county court, litigants 
would have no cause to complain; the circuit calen- 
dar would be relieved of more than half its cases, and 
justice would be administered without delay. 


———— 
NOTE OF CASE. 


In Corkling v. Massey, C. P.. 21 W. R. 680, L. R. 
8 C. P. 395, on a charter-party which described the 
ship as “expected to be at Alexandria about the 15th 
day of December next,” the charterer sued the ship- 
owner for a breach of warranty, the ship not being 
at the time of the charter party in a place from 
whence she could reach Alexandria by the date 
named. The court held that, notwithstanding the 
words only spoke of an “expectation,” they amounted 
to a warranty, and certainly in substance the case 
would not be distinguished from Ollive v. Booker, 1 
Ex. 416. But both the learned judges (Keating and 
Honyman, JJ.) pointed out that they were not re- 
quired to hold that the words amounted to a condition 
precedent to the obligation of the charterer to pro- 
vide a cargo, and they referred to Behn v. Burness, 
11 W. R. 496, 3 B. & S. 76, as pointing out the dis- 
tinction between warranties and conditions precedent. 
This is true in a sense, but it is also true that both in 
Ollive v. Booker and in Behn v. Burness a statement 
similar to that in question was held to amount to a 
condition precedent, and in Behn v. Burness the 
language in which Williams, J., expresses himself, in 
delivering the judgment of the exchequer chamber, is 
as follows. After noticing the distinction between 
statements in charter parties which have and which 
have not been treated as part of the contract, the 
learned judge proceeds (p. 497) — “ But with respect 
to statements in a contract descriptive of the subject- 
matter of it, or of some material incident thereof, the 
doctrine established by principle as well as authority 
appears to be, generally speaking, that if such descrip- 
tive statement was intended to be a substantive part 
of the contract, it is to be regarded as a warranty, 
that is to say, a condition, on the failure or non-per- 
formance of which the other party may, if he be so 
minded, repudiate the contract in toto, and so be re- 
lieved from performing his part of it, provided it has 
not been partially executed in his favor. If, indeed, 
he has received the whole, or any substantial part of 
the consideration of the promise on his part, the war- 
ranty loses the character of a condition, or to speak 
more properly, perhaps, ceases to be a condition, and 
become a warranty in the narrower sense of the word, 
namely, a stipulation by way of agreement, for the 





breach of which a compensation must be sought in 
damages.” There is, then, nothing in this considered 
judgment of the exchequer chamber which tends to 
sanction the view that such words as were here in 
question, if they are part of the contract at all, are a 
warranty but not a condition; on the contrary, they 
are treated as having a double operation, and as being 
only restricted to the operation of a simple warranty 
in the case where the person for whose benefit they 
are inserted has accepted part of the consideration.— 
Solicitors’ Journal. 
—— ~~ 
AN ELECTIVE JUDICIARY. 

The people of this State are about to settle, at least 
for some years, the question whether our judiciary shall 
be elective or appointive. This question is not one of 
mere party policy or expediency, but involves principles 
deeply concerning the administration of justice. The 
October number of the American Law Review contains 
the following very able discussion of the question, 
which deserves to be read by every lawyer and by 
every voter in the State: 

“Twenty years ago, in the summer of 1853, a consti- 
tutional convention in Massachusetts discussed various 
questions as to the judiciary,— should judges be elected 
by the people, or by the legislature, or continue to be 
appointed by the executive; should the tenure of their 
office be during good behavior, or for a term of years; 
and should their independence be secured by perma- 
nent salaries not liable to diminution, or should their 
compensation be subject to legislative control? 

The essential inquiry underlying the whole debate 
was whether the judicial department ought immedi- 
ately to reflect the popular will, and the judges to be 
responsible to the people for their decisions, on peril 
of losing their offices if they failed to satisfy the 
majority; or whether they should be “as free, impar- 
tial and independent as the lot of humanity will 
admit.” ‘ 

On one side, the disciples of Jefferson appealed to 
him as the highest democratic authority; maintained 
that an independent court was an aristocratic institu- 
tion, not consonant with the spirit of Republicanism ; 
and complained of the bad manners of judges, but, in 
no instance, of their. want of learning, integrity or good 
morals. They also pointed triumphantly to the exam- 
ple of other States, especially of New York, where this 
great reform of an elective judiciary was said to be in 
the full tide of successful experiment. They charged 
their opponents with fearing to trust the people, and 
with clinging superstitiously to notions as antiquated 
as the cocked-hats, wigs and small-clothes of their 
grandfathers. There was no lack of sincerity, ardor, 
ability or eloquence, on the part of the advocates of 
innovation. They were answered by such men as 
Choate, Dana, Greenleaf and Parker. The ability 
shown on both sides was of a very high order, and no 
student of the questions at issue can afford to omita 
careful perusal of the entire discussion. The great 
effort of Mr. Choate is, perhaps, the finest remaining 
monument of the transcendent genius of that wonder- 
ful advocate and orator. The question was decided in 
favor of limiting future judicial appointments to a 
term of ten years, but against any other change. 

The revised constitution, submitted by the conven- 
tion to the people for ratification, was by them in 
every particular rejected, a result largely attributable 
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to the proposition to alter the judicial tenure of office. 
And yet, amid the rejoicings of those who had pre- 
vailed, there was a wide-spread feeling that perhaps, 
after all, their victory was only for a time; that, if the 
evil had been postponed during their day, the next 
generation could hardly expect to escape it. And the 
defeated party consoled their chagrin by the belief and 
declaration that they had only to submit to a little 
delay, and, in a few years, the most sluggish and con- 
servative would be satisfied to have Massachusetts 
follow the bright examples of more progressive States. 
Such apprehensions and such hopes have been shown, 
by the experience of twenty years, to be altogether 
erroneous. 

There never has been a period in the history of 
Massachusetts when her people were more nearly 
unanimous than they are to-day in their content and 
satisfaction with the judicial system which was 
adopted in 1780, and under which, for nearly a century, 
the rights of all to life, liberty, property and character, 
have been preserved by an impartial interpretation of 
the law and administration of justice. 

The experiments and experience of other States, 
which have made judges elective and immediately 
dependent upon the popular will, have been closely 
watched by the people of Massachusetts, and with the 
observation, all temptation to inaugurate a similar 
change has passed away. 

New York, by its revised constitution adopted in 
1845, made the judges of the court of appeals and 
supreme court elective for a term of eight years, and 
provided that the compensation for their services 
should neither be increased nor diminished during 
their continuance in office. Under that system, the 
most populous and greatest commercial State in the 
Union has lived for twenty-eight years, and its people 
are now about to pronounce judgment for or against 
its continuance. 

By a constitutional amendment adopted in 1869, at 
the general election in 1873, a majority of the electors 
of New York will decide whether their principal judi- 
cial officers shall hereafter be appointed by the gov- 
ernor, by and with the advice of the senate, or shall 
continue to be elected by the people. Important as 
this question is to the welfare of that State, even there 
it seems, up to the present time, to have excited less 
interest than many transient political topics which pass 
away and are forgotten in a day. 

But not only are the people of New York deeply and 
permanently interested in the decision, it is also in- 
directly of great importance to the other States of the 
Union. For the deliberate and considerate judgment 
of the inhabitants of that great State upon such a 
question, formed in the light of long experience, will 
be much respected everywhere else, 

Should the empire State retrace its steps and return 
to the ancient ways, other States which have followed 
her former example may be persuaded to follow the 
new one also. And at least such a precedent of the 
thorough trial and deliberate abandonment of the plan 
of electing judges by the people will be one of the 
strongest practical arguments against that method 
where ever it may be proposed in States still possessed 
of an appointed judiciary, and in every new State 
emerging from territorial condition, and framing its 
original constitution. 

The present time, then, is a fitting one for some 
observations upon this important constitutional ques- 
tion. 





There is certainly no free State, und hardly any civil. 
ized nation, in which the functions of government are 
not distributed among three departments, the execu- 
tive, legislative and judicial. In England, during the 
Stuart dynasty, the judges appointed by the crown 
held their commissions during the royal pleasure; and 
they were frequently dismissed from office without 
any other pretext than that they had not sufficiently 
promoted the political views of the government. Thig 
was a period during which executive power sought to 
dominate over both the legislative and the judiciary; 
and, in contests with the judges, the power of 
removal ordinarily gave the royal wishes supreme con- 
trol. The general behavior of the bench was that of 
infamous subserviency. Without. adverting to the 
familiar instances by which this notorious truth might 
be illustrated, the very exceptions to it prove the rule, 
When King James I. called before him the twelve 
judges to reprimand them for not having obeyed a 
letter of the attorney-general, directing a stay of pro- 
ceedings in a cause between private parties, which was 
deemed to affect indirectly the royal prerogative, and, 
at the end of the interview, put the question, —“Ina 
case where the king believes his prerogative or interest 
concerned, and requires the judgés to attend him for 
their advice, ought they not to stay proceedings till his 
majesty has consulted them?’’—it was Lord Coke 
alone who made the sturdy and memorable reply: 
** When the case happens, I shall do that which shall be 
fit for a judge to do;”’ but his eleven associates cried, 
“Yes, yes, yes!”” The consequence was, that in three 
weeks, he was suspended from the exercise of his judi- 
cial functions, and in less than six months, was dis- 
missed from office. The inevitable products of sucha 
system were such judges as Scroggs and Jeffreys. 

After the revolution of 1688, the commissions of 
King William's judges ran during good behavior; and, 
by the seventh clause of the Act of Settlement, passed 
in 1700, this was made a permanent constitutional pro- 
vision, and henceforth judges could be removed from 
offiee only by impeachment or upon an address of both 
houses of parliament. 

In the first year of George III. (1761), the independ- 
ence of the judges was completed by providing that 
their commissions should not expire on the demise of 
the crown, and making their salaries a permanent 
charge on the civil list. The king’s message recom- 
mended this act of parliament, because ‘ the independ- 
ence of the judges is essential to the impartial admin- 
istration of justice, best for the security of the liberties 
and rights of my subjects, and most conducive to the 
honor of the crown.’’ All English statesmen and 
jurists agree that these provisions are among the most 
important safeguards of English constituticnal liberty. 

The history of the oppression and cruelty which 
induced the people of England to demand their adop- 
tion was perfectly familiar to the statesmen who were 
the leaders of the American revolution. No men were 
ever more profoundly learned in English constitutional 
history than they. Burke said, in his great speech on 
conciliation with America, that ‘‘ nearly as many copies 
of Blackstone’s Commentaries had been sold there as 
in England, that all the people were lawyers, and, 
therefore, judged of the pressure of a grievance by the 
badness of a principle, and snuffed the approach of 
tyranny in every tainted breeze;’’ and among the 
measures of conciliation which he proposed was to 
secure to the colonies a fair and unbiased judicature, 
by providing that, after the colonial legislature had 
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granted settled salaries to their judges, their offices 
should be held during good behavior. How well he 
comprehended the situation became apparent a year 
later, when the declaration of independence enumer- 
ated in its catalogue of grievances that the king had 
“made judges dependent on his will alone for the ten- 
ure of their offices and the amount and payment of 
their salaries.”’ 

The constitution of Massachusetts was framed and 
adopted in the midst of the revolutionary war. Tradi- 
tion ascribes to John Adams a principal share in its 
construction. Doubtless he was primus inter pares, 
though many other lofty spirits, the names of only a 
few of whom have survived to our generation, co- 
operated in the great work. The Massachusetts 
declaration of rights asserted, in language as bold and 
broad as the extremest democrat could desire, the 
fundamental doctrine that all power resides originally 
in the people, ‘‘and being derived from them, the 
several magistrates and officers of government vested 
with authority, whether legislative, executive or judi- 
cial, are their substitutes and agents, and are at all 
times accountable to them.’’ But it also declared 
“that it is essential tothe preservation of the rights of 
every individual, his life, liberty, property and char- 
acter, that there be an impartial interpretation of the 
laws and administration of justice. It is the right of 
every citizen to be tried by judges as free, impartial 
and independent as the lot of humanity will admit. 
It is, therefore, not only the best policy, but for the 
security of the rights of the people and of every citi- 
zen, that the judges of the supreme judicial court 
should hold their offices as long as they behave them- 
selves well; and that they should have honorable 
salaries, ascertained and established by standing laws.” 

“In the government of this commonwealth, the 
legislative department shall never exercise the execu- 
tive and judicial powers, or either of them; the 
executive shall never exercise the legislative and judi- 
cial powers, or either of them; the judicial shall never 
exercise the legislative and executive powers, or either 
of them, to the end it may be a government of laws, 
and not of men.”’ 

Seven years afterward, in the constitution of the 
United States, it was provided that the president 
should nominate, and by and with the advice of the 
senate, should appoint the judges of the supreme court, 
and that the judges, both of the supreme and inferior 
courts, should hold their offices during good behavior, 
and their compensation not be diminished during their 
continuance in office. This article is said to have been 
adopted in convention without a dissenting voice. 
Although “a government of the people, by the people, 
and for the people,’’ was the desire and aim of our fore- 
fathers, yet they recognized the necessity of a system 
of checks and balances, of the exercise of a certain 
measure of self-restraint to be put by the people upon 
themselves in order to the protection of afew or of 
one against the majority, in order that the real and 
deliberate will of the majority might ultimately pre- 
vail, rather than its transient, fleeting and fickle voice. 
They regarded an independent judiciary as equally 
important in a republic against gusts and waves of 
popular excitement, as in a monarchy against the usur- 
pations of the crown. Although they did not expect 
the ship of state to sail against wind and tide, yet they 
did not mean to have its keel so built or its helm so 
managed that it could be overturned or turned back 
from its normal course by every sudden squall. 





It is not easy to perceive how, under a written con- 
stitution, intended as a fundamental law to restrain, 
override and nullify all legislative acts in conflict with 
its provisions, any other notions could obtain currency. 
The very idea of such an instrument involves the sup- 
position that there may be a temporary will of the 
people, expressed by a majority vote, in conflict with 
their most solemn and deliberate will expressed in the 
great charter of the constitution. The latter must be 
changed before effect can be given to the former. 
Who or what institution shall restrain the execu- 
tion of the temporary wish until the deliberate 
purpose can be duly and formally ascertained? There 
is, and in the nature of things there can be, no 
other department of government for this purpose 
than the judiciary. To secure such a breathing 
time, such opportunity for reflection, for reconsider- 
ation, for the deliberate expression of the real 
wish of the people, a perfectly independent judiciary 
is even more important in a country like the United 
States, governed by a written constitution, than it can 
be in England, where the will of parliament is omnipo- 
tent. Such were the doctrines of the founders of the 
federal and State constitutions, and, until many years 
afterward, few traces of different opinions are dis- 
cernible. Jefferson’s letter to Kircheval, written in 
1816, and published contrary to the wishes of the writer, 
which is said to have postponed for thirteen years the 
holding of a convention to revise the constitution of 
Virginia, is one of the earliest enunciations in favor of 
a judiciary elective by the people. In his draught of a 
constitution for Virginia, prepared in 1783 and first 
published 1788, as an appendix to his notes on Virginia, 
the scheme proposed is an election of the higher judges 
by joint ballot of both houses of the assembly, to hold 
their offices during good behavior, with salaries not 
liable either to increase or diminution affecting any 
one actually in office; and an appointment by the gov- 
ernor, on advice of the council of state, of the judges 
of inferior courts, who are also to hold office during 
good behavior, or during the existence of their court. 
In the part of the notes which describes the existing 
constitution adopted in 1776, he thus censures it for 
giving too great power to the legislature: ‘All the 
powers of government — legislative, executive and ju- 
diciary — result to the legislative body. The concen- 
trating these in the same hands is precisely the defini- 
tion of despotic government. It will be no alleviation 
that these powers will be exercised by a plurality of 
hands, and not by a single one. One hundred and 
seventy-three despots would surely be as oppressive as 
one. Let those who doubt it turn their eyes on the 
republic of Venice. As little will it avail us that they 
are chosen by ourselves. An elective despotism was 
not the government we fought for; but one which 
should not only be founded on free principles, but in 
which the powers of government should be so divided 
and balanced among several bodies of magistracy as 
that no one could transcend their legal limits, without 
being effectually checked and restrained by the others. 
For this reason that convention, which passed the 
ordinance of government, laid its foundation on this 
basis, that the legislative, executive and judiciary 
departments should be separate and distinct, so that 
no person should exercise the powers of more than one 
of them at the same time. But no barrier was pro- 
vided between these several powers. The judiciary 
and executive members were left dependent on the 
legislature for their subsistence in office, and some of 
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them for their continuance in it. If, therefore, the 
legislature assumes executive and judiciary powers, no 
opposition is likely to be made, nor, if made, can it be 
effectual, because in that case they may put their pro- 
ceedings into the form of an act of assembly, which 
will render them obligatory on the other branches.” 
In the Kircheval letter, in case a judiciary chosen by 
the people should be found unattainable, which he fully 
expected, a decided preference is expressed for execu- 
tive appointment over legislative election. Upon this 
question he says: ‘‘ Let us at least not adopt the evil 
and reject the good of the English precedent; let us 
retain removability on the concurrence of the execu- 
tive and legislative branches, and nomination by the 
executive alone. Nomination to office is an executive 
function. To give it to the legislature, as we do, is a 
violation of the principle of the separation of powers. 
It swerves the members from correctness, by tempta- 
tions to intrigue for office themselves, and to a corrupt 
barter of votes; and destroys responsibility by divid- 
ing it among a multitude. By leaving nomination in 
its proper place among executive functions, the princi- 
ple of the distribution of power is preserved, and re- 
sponsibility weighs with its heaviest force on a single 
head."’ 

We have quoted the sentiments of Jefferson not 
merely for their intrinsic value, but because they have 
almost the weight of admissions from a hostile quarter. 
He was not originally particularly zealous for the adop- 
tion of the federal constitution. At no period of his 
life was he suspected of any bias in favor of the judi- 
ciary; nor was he ever accused of that distrust of the 
people, reverence for the past and predilection for 
English institutions, which are charged, with some 
degree of justice, upon certain other statesmen of that 
day. 

Whoever desires to see the most complete and mas- 
terly exposition of the subject will read the numbers 
of the Federalist from the lxxvi to the lxxx, inclusive, 
the wonderful ability of which justifies the declaration 
of a British essayist, that ‘“‘the work altogether, for 
comprehensiveness of design, strength, clearness and 
simplicity, has no parallel among the political writings 
of men, not even excepting those of Montesquieu and 
Aristotle.” No extracts from these papers can be 
made without doing them injustice by an imperfect 
presentation of their compact and philosophical rea- 
soning. Hardly a sentence can be omitted or a 
phrase altered or dislocated without impairing their 
power. From every fresh perusal of them we rise 
with increased admiration. a 

The particular question, whether a popular election 
of judges is desirable, is not dwelt upon, because such 
a project was at that time unknown, and seemed in- 
conceivable. But.the argument in favor of executive 
appointment and permanent tenure of office covers the 
whole ground. It has been already remarked that the 
real controversy between those who favor and those 
who oppose an elective judiciary turns upon the ques- 
tion whether this department of the government ought 
to be dependent or independent. Under every gov- 
ernment, and in every generation, occasions arise when 
men are charged with crime and put upon trial, against 
whom violent popular prejudice is excited. That of 
the demented negro Freeman in New York, whom Mr. 
Seward volunteered to defend against the remonstrance 
of his own nearest personal and political friends, may 
be instanced as an illustration. Who can fail to per- 
ceive that when the voice of the people is crying out 





for the blood of a victim he is not likely to have an im. 
partial trial before a judge who is himself speedily to 
be put upon trial before the same people on the ques. 
tion of his own re-election. And if the judge, as many 
honorable men would, rises superior to all personal 
considerations, how impossible it is that the prisoner 
and his friends should, from the beginning, feel the 
same confidence in his impartiality as if his continu. 
ance in office were not liable to be affected by his lean- 
ings during the trial! Public confidence in the impar- 
tiality of a judge is only second in importance to ac- 
tual impartiality. A judge is also frequently called 
upon to administer an unpopular law: will he do that, 
or be thought to do it, fairly and efficiently, on the eve 
of an election at which he is a candidate for a second 
term? In civil causes, the rights of a corporation may 
be at stake which a popular majority, in the excitement 
of the moment, may feel has no rights that they are 
bound to respect. Ought such a cause to be deter- 
mined before a judge who has been, or is liable to be, 
elected upon such an issue? The litigation may be be- 
tween two individuals, one of whom is unpopular or 
unknown, wholly destitute of influence, while the other 
is a powerful member of the dominant political party, 
whose influence largely contributed to secure the orig- 
inal nomination of the judge, and who is able to con- 
trol his renomination and re-election; in such a case 
will there be, or will there be thought to be, a fair de- 
termination of the merits of the controversy? 

The court may be called upon to perform that most 
solemn and responsible duty of adjudging to be un- 
constitutional a statute passed by a unanimous legisla- 
ture, and upon much popular urgency. Is an elec- 
tive judiciary for such a purpose a tribunal as im- 
partial as the lot of humanity admits? No doubt a 
majority of cases will be heard and decided with entire 
fairness, however judges are chosen; and so they would 
be if they were selected by lot. But the question is, 
what is the best and wisest system, the one likely to 
produce the most perfect results on those occasions 
which try men’s souls? 

Furthermore, which method of selection is best cal- 
culated to secure for the judicial office men who, by 
character and attainments, are fittest for the adequate 
performance of its difficult and important duties? By 
that of executive appointment the choice devolves 
upon one man, the governor of the State, who must 
usually be a person of considerable experience, of fair 
character, and of reasonable ability. In only a few in- 
stances can he have any strong motive to be controlled 
by individual favoritism. He must know, or have the 
means of knowing, personally or by reputation, the 
qualities of all within the natural range of candidates. 
An improper nomination will be a lasting injury to 
himself, while one conspicuously successful will always 
redound to his credit. To have placed on the bencha 
Marshall, a Story, a Kent, or a Shaw, is a great public 
benefit, not likely to be forgotten in estimating the 
services of a president or governor, either during his 
life or after his death. Besides the negative, upon an 
improper selection, possessed by the council or senate, 
always operates to make the executive careful in his 
choice, and to correct any error into which he may ac- 
cidentally fall. It would be difficult to name any case 
in which the advantages of individual responsibility 
are greater, or in which it is surer to produce satisfac- 
tory results. 

The next alternative is a choice of judges by the leg- 
islature. The arguments against this plan may be 
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found in the Ixxvii number of the Federalist, and seem 
to us sufficiently cogent, both theoretical and practical. 
Nevertheless, this method must be admitted to have 
produced tolerably satisfactory results in many of the 
States, especially in those as small as Connecticut and 
Vermont. But, in principle, it is indefensible in view 
of those who believe in an independent judiciary; 
while it has few practical recommendations to that 
class who desire to have judges immediately reflect 
the popular will. By the sincere believers in either 
theory it must be rejected as a lukewarm and unat- 
tractive arrangement. We regard it as a mere com- 
promise, unlikely to be disturbed where it exists, but 
unworthy to be adopted by those who consider the 
question as one of the greatest in American constitu- 
tional law. 

No one has yet proposed, on this continent, the in- 
troduction of the Athenian practice of a plebiscite or 
popular vote upon the question of banishing or putting 
to death a particular obnoxious citizen. The nearest 
approach to such delightful democratic simplicity 
would seem to be to have a popular majority choose 
judges for the shortest possible term, so as to secure 
their direct and immediate responsibility to the peo- 
ple. Except on the score of convenience, we do not 
know why any one who favors a popular election of 
judges ought not to prefer, whenever it is attainable, a 
direct popular vote upon any question to be judicially 
determined. .If vox populi est vox Dei, why weaken 
its power by an indirection which can only cast doubts 
on the divinity of its origin? But there are those, even 
at the present day, who believe that there ought to be a 
government of laws, and not of men. To their minds 
there is something shocking in the spectacle of a strug- 
gle in caucus or convention over a party nomination to 
ahigh judicial office, followed by a heated campaign 
between the political parties into which voters are 
divided, accompanied by the newspaper abuse and per- 
sonal vituperation sure to ensue; the position of a 
judge finally elected, after such an ordeal, seems to 
them an introduction as unfavorable as possible to the 
duties of his office. 

The two systems have been conspicuously tried for 
many years past in different States; indeed, in every 
State which has adopted an elective judiciary the two 
have existed side by side within the same territorial 
limits, the federal judges being appointed by the presi- 
dent and the State judges chosen by the people. We 
appeal to the candor of all intelligent observers, to say 
under which of the two methods justice has been 
administered with the greater degree of purity, im- 
partiality, energy, intelligence and learning? How 
have those courts been constituted whose decisions are 
cited with respect here and in England, and how those 
which are a byword and reproach throughout Christen- 
dom? We do not propose to point the moral by citing 
instances either of praise or of obloquy. To every one 
there will, occur conspicuous examples of great and 
venerable magistrates who have enjoyed the respect 
and reverence of all men, and, on the other hand, the 
names of judges who have clothed themselves with 
infamy as with a garment. By which system has each 
class been produced? Or, if it be said that extreme 
illustrations are unfair, under which system has there 
been the larger proportion of conscientious, laborious, 
painstaking, careful and learned judges; and under 
which has the tendency been to a slovenly, superficial, 
slipshod performance of judicial duties? Which has 
tended to superiority, and which to mediocrity or 





inferiority? By their fruits let the two systems be 
judged. 

It is seldom that a man or community consents vol- 
untarily to surrender the immediate exercise of any 
accustomed power. “ven its delegations to agents 
requires a considerable exertion of moderation and 
self-restraint. If the people of New York shall de- 
liberately resign the power of electing their judges, 
and return to the ways of ancient wisdom, they will, 
in our opinion, evince a high degree of political intelli- 
gence, and furnish to the world a striking proof of 
their fitness for self-government, and their capacity 
to profit by the lessons of experience. 


a 
GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS, 1873. 


(Continued from p. 289.) 
See New York City. 


SUMMONS. 


STREETS. 


1. Amendment of swmmons.— This action was 
brought against ‘‘ The Maxim Gas Machine Company,” 
whose proper corporate name (as it subsequently 
appeared), was ‘“‘The Maxim Gas Machine Company of 
New York.’’ The summons was amended by inserting 
after the name of the defendant the words “of New 
York.’’ There was no doubt of the identity of the 
defendant, for the summons was served on the secre- 
tary of the company. 

Held, that the amendment was properly allowed. It 
was not the substitution of a new defendant, nor a 
change of parties, nor the striking out a party, as in 
the cases relied on by the defendant. Hoyt v. The 
Maxim Gas Machine Co., of New York. Opinion by 
Larremore, J. 

2. Manufacturing corporations.—No certificate of 
approval by a justice of the supreme court is required 
to the certificate of incorporation of a corporation for 
manufacturing and chemical purposes by the act of 
February 17, 1848, or the amendments thereto. Ib. 

SUPREME COURT RULES. 

1. When tender should be continuous: contracts of ser- 
vice: measure of damages. — Appeal from a judgment 
in favor of plaintiff. This action is on a contract for 
the plaintiff's services as an actor in defendant’s theater 
from September 15, 1870, to June 1, 1871, at a salary of 
$65 per week and a benefit. It was brpught in Septem- 
ber, 1871, and plaintiff in his complaint alleges he was 
wrongfully discharged on the fourth of April, and that 
he could not procure thereafter other employment. 
He does not allege performance or tender of, or readi- 
ness to perform any services during the period for 
which he claims salary. He asks to recover his weekly 
salary up to June first, and also for his benefit night. 
He was awarded $688.10 as compensation on the con- 
tract rate per week as for full performance, with some 
addition for the benefit night. It appeared by plain- 
tiff's testimony, that, upon his discharge, he denied 
defendant’s right to discharge him, and offered per- 
formance, and that about a week afterward he left the 
city and went to Baltimore, and for the remainder of 
the period of his engagement spent his time there or 
in Virginia. ‘‘He went a fishing.’”’ The justification 
he offers for not seeking other employment is that 
‘*the season in New York theaters had almost expired, 
and he did not think he could have got employment 


See Reference; Tender. 
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of his standing in any theater.’’ Held, that the jury 
have correctly found that the plaintiff was wrongfully 
discharged, the reason assigned being his refusal to act 
in a part inferior to the role of characters which he 
had agreed to represent. But it cannot be held that 
he earned wages for services to the defendant when 
he was engaged in his own pursuits or amusements at 
the south without having obtained any consent or 
license of the defendant, or having given him some 
notice of his remaining subject to immediate recall 
when wanted, or in some other way offering or con- 
tinuing ‘a tender of his service during the period. 
The absence of an effort to obtain other employment 
appeared by plaintiff's own testimony. If voluntarily 
idle he failed in his duty to his employer. If he de- 
sired to claim full contract compensation he could not 
accept the employer’s dismissal as a license to indulge 
in a relaxation of its requirements and go about his 
own business. Judgment reversed. Polk v. Daly. 
Opinion by Robinson, J. 

2. Where tender is equivalent to performance. — The 
tendered performance can only be maintainable as a 
substitute for the actual upon the ground that the 
thing agreed to be sold has independent existence, and 
the corpus not being perishable or changeable the title 
had so far passed that the vendor remained but the 
trustee.of the vendee in respect to it, and on subse- 
quent payment of the price the specific thing may still 
be delivered over, or duly accounted for to the vendee, 
as upon an agreement for the sale and purchase of real 
estate, where the vendor has tendered a conveyance 
(21 Wend. 460), and for goods sold, the delivery whereof 
has been tendered. Ib. 


TRUSTS. 


1. Property charged with trust : demurrer : pleadings. — 
Appeal from order overruling demurrer. Prior to June 
9, 1868, the plaintiff had agreed with the St. Paul and 
Pacific R. R. Co. to furnish certain sums of money to 
aid in the construction of a branch road of that com- 
pany. On that day the St. Paul and Chicago Railway 
Co. (the successor of the former company) entered'intoa 
written agreement with one Childs, in behalf of plain- 
tiffs, under which plaintiffs would be entitled to receive 
certain amounts in money bonds and stock of that 
company. The complaint then avers a subsisting in- 
debtedness to plaintiffs of the equivalent of 3,000 
shares of stock; also a transfer of the property and 
assets of the company to the defendant Rice in trust, 
and an agreement by him to deliver to plaintiffs said 
shares; the transfer by Rice to the Minnesota Construc- 
tion Company with like agreement and trust; the 
transfer by thelatter company to the defendant, the 
Milwaukee and St. Paul Railway Company; that this 
last transfer was in fraud of plaintiffs’ rights, and was 
taken with full knowledge of the previous transactions 
and the trust thereby imposed. 

Held, these averments raise the presumption of lia- 
bility on the part of the defendants, and of a trust im- 
pressed upon the property and against the Construc- 
tion Company, and the Milwaukee and St. Paul Com- 
pany,so as to require an appropriation of said trust 
fund, for the payment of plaintiffs. Plaintiffs seem to be 
entitled to some relief, and if defendants are aggrieved 
by any of the averments of the complaint, which are 
unnecessary or indefinite, the remedy is by motion 
and not by demurrer. Order affirmed. Thornton et 
al. v. St. Paul and Chicago Railway Company et al. 
Opinion by Larremore, J. 





2. Demurrer will not lie to the prayer of the complaint, 
38 How. Pr. 97, cited. Ib. 

3. Trustee of fraudulent trust: waiver of defense: re. 

sulting trust: creditor’s bill.— Plaintiff brought action in 
the nature of acreditor’s bill toassail the title to certain 
property of defendant, impleaded with one B. G. Stokes, 
who, as was alleged, had advanced money for the pur- 
chase of the house and lot, the title to which was taken 
in the name of defendant, while plaintiff was insolvent, 
and in fraud of the rights of plaintiff, his creditor. The 
referee, before whom the case was submitted, found in 
addition to the facts stated above, that said Stokes was 
indebted at the time of such transaction to plain- 
tiff ina sum exceeding the purchase-money paid, for 
which plaintiff subsequently recovered a judgment, 
upon which execution was issued and returned unsatis- 
fied. : 
Held, that nothing in the conduct of the former suit 
raises the presumption that the action was not prose- 
cuted with proper vigor, or that it was urged with the 
purpose, on the part of the plaintiff, to assail defend- 
ant’s title or of any connivance between plaintiff and 
Stokes. Sections 51 and 52 of the statute of ‘‘ Uses and 
Trusts,” which provide that a trust created in favor of 
creditors of a party paying the consideration money of 
real estate conveyed to another, may inure to the ben- 
efit of all such creditors, must be deemed to have been 
waived (Code, §§ 144, 148), inasmuch as the absence of 
any other*creditor was not presented by answer or de- 
murrer. Defendant not only became trustee of a re- 
sulting trust to the extent of the money advanced in 
the purchase of the property, but should be held to an 
account, like any other trustee of a fraudulent trust, 
for all benefits she had received from the property. 
Judgment affirmed. Hiler v. Hettrick, impleaded, etc. 
Opinion by Robinson, J. 


UNDERTAKINGS. 

1. Liability of swreties on the dismissal of appeal: 
Code of Procedure.— Appeal from judgment in favor 
of plaintiffs. This action is brought to recover upon 
an undertaking given by the defendants, as sureties, 
under section 334 of the Code, on an appeal to the court 
of appeals, which was conditioned to pay all costs and 
damages which should be awarded against the appel- 
lant on that appeal, not exceeding $500. That appeal 
was dismissed with costs to the respondents (these 
plaintiffs), and judgment entered therefor. The appel- 
lants here claim, on the authority of Drummond vy. 
Hudson, 14 N. Y. 60, that the appeal having been dis- 
missed, no judgment against the sureties was war- 
ranted by the terms of the undertaking. Held, in the 
case cited, the undertaking was given under section 335 
of the Code, to pay on affirmance, but made no provis- 
ion for a case of dismissal. The undertaking in the 
case at bar is under section 334, for it provides for costs 
and damages awarded the respondents on the appeal. 
Judgment affirmed. McSpedon et al. v. Bouton et al. 
Opinion by Robinson, J. 

2. Failure to justify no defense to the undertaking. — 
Though proof was allowed of exception to the sureties 
on the appeal, and their failure to justify, this consti- 
tuted no defense to this action. Decker v. Anderson, 
39 Barb. 346, cited. Ib. 

3. Discharge in bankruptcy: non-joinder of parties: 
partnership : assignees of undivided interests.—The dis- 
charge of one of the plaintiffs in bankruptcy, pending 
the appeal in the former action, has no bearing upon 
the merits of the claim upon the undertaking. On his 
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becoming bankrupt his solvent partner and the assignee 
in bankruptcy become tenants in common of the co- 
partnership assets, the latter having an undivided 
interest therein. 5 Johns. Ch. 70; 3 Paige, 527; 8 Wend. 
444, cited. The non-joinder of any assignee of an un- 
divided interest was only available as a defense for 
non-joinder by way of abatement. Ib. 


WAIVER. See Trusts. 
—_————__—__—— 


COURT OF APPEALS ABSTRACT.* 
ATTACHMENT. 


Action to recover a debt alleged to be due from de- 
fendants to A and B, which plaintiff claimed to have 
attached. Judgment was perfected in an action in 
which F. was plaintiff against said A and B, onthe 31st 
of August, 1863. On the same day, and a short time 
prior to the entry of the judgment, an attachment 
was issued in the action to the plaintiff herein, under 
and by virtue of which after the judgment was per- 
fected he claimed to attach the debt, to recover which 
the action was brought. Held, that the power to levy 
by virtue of the attachment did not survive the re- 
covery of judgment in the action, and that no new 
right or interest in the property of defendants could 
be thereafter acquired under it. Lynch, late Sheriff, v. 
Crary et al. Opinion by Andrews, J. 


. ATTORNEYS’ LIEN. 


1. Plaintiff obtained a judgment in an action for 
assault and battery, which he assigned to his attorney 
as security for costs. Notice of the assignment was 
given to defendant. On appeal, the judgment was 
reversed and a new trial granted, costs to abide event. 
Before the new trial the parties settled, and plaintiff 
executed a release to defendants. Plaintiff’s attorney 
proceeded with the action, and, upon default, obtained 
a report directing a judgment for plaintiff for fifty 
dollars and costs. Upon motion of defendant this 
report was set aside: Held, that, so far as the judg- 
ment was concerned, the assignment became a nullity 
by its reversal; that the cause of action was not as- 
signable; that the provision in the order granting a 
new trial, making the costs to abide event, did not aid 
the attorney, as it still remained subject to plaintiff’s 
control whether the cause should again be tried, and 
that, therefore, the attorney as against defendant had 
no lien, either legal or equitable, which could affect the 
settlement. Pulver v. Harris. Opinion by Grover, J. 

2. Also, held, that the motion to set aside the report 
was not addressed to the discretion of the court, but 
defendant had an absolute right to the relief sought, 
and the court had no right to impose terms or condi- 
tions upon granting it. Ib. 

8. An attorney acquires a lien for his costs upon the 
recovery of a judgment, and where notice of the lien 
is given to the judgment debtor, the court will pro- 
tect the lien. But retaining an attorney to prosecute 





*In the case of the Mechanics and Traders’ Bank v. Dakin, 
decided by the commission of appeals, an abstract of which 
is given in No. 1l of the present vol., p. 167, a motion was 
made at the September term of the commission for a re- 
argument upon the ground that the decision was directly in 
conflict with Thurber v. Blanck, 50 N. Y.80. The commission 
denied the motion upon the ground that, as a new trial had 
been ordered, either party, if dissatisfied with the result. 
could go to the court of appeals for a final settlement o 
the controversy. The question, therefore, as to the right 
of an attaching creditor to attach a bond and mortgage 
fraudulently assigned by the debtor, and his right to main- 
tain an action to set aside the fraudulent transfer, may 
Perhaps be considered as not yet entirely free from doubt. 





an action, and its commencement by him, gives him 
no lien upon what may in the event of a trial be 
recovered therein. Ib. 


CONSTITUTIONAL LAW. 


1. Chapter 580, Laws of 1872, ‘‘ An act in relation to 
certain local improvements in the city of New York,” 
isnot unconstitutional, because one owner of land as- 
sessed, who has failed to institute proceedings to vacate 
the assessment until after the time limited for that pur- 
pose by the act, is not released therefrom, while other 
owners may have procured its vacation as to their lands. 
No inequality of taxation is legally produced thereby, 
as the lands relieved are required to be re-assessed, 
and if any inequality is practically produced by the 
vigilance of some and the neglect of other owners in 
availing themselves of the prescribed remedy, it is no 
fault of the law. In re petition of De Lancey to vacate 
assessment. Opinion by Church, Ch. J. 

2. Proceedings instituted to vacate an assessment un- 
der the act in relation to frauds in assessments for local 
improvements in the city of New York (chap. 338, Laws 
1858), are applicable only to the lands described in the 
proceedings; and the vacation of the assessment as to 
those lands does not operate to render the assessment 
for the whole improvement invalid. Ib. 


COSTS. 


The statute (Code, § 367, subd. 6) gives full costs, where 
costs are allowed upon appeals from orders to this 
court. Brown v. Leigh. Per curiam opinion. 


NEW YORK. 


1. Commissioners of records: constitutional law. — 
One of the commissioners of records for the city and 
county of New York, appointed under the act of 1855 
(chap. 407, Laws of 1855), died. Another ceased to be 
a resident of this State. The three remaining com- 
missioners united in certificates to accounts for ser- 
vices rendered under their employment by the assignur 
of relator. The accounts thus certified were presented 
to defendant, the county treasurer, for payment, un- 
der the provision of the act directing the necessary ex- 
penses to be paid by the county treasurer, upon the 
certificate of the commissioners. Money had been 
regularly appropriated to pay the expenses, of which 
a sufficient sum to pay the accounts remained in the 
treasury. Defendant refused to pay. Held, that as 
the act made no provision for a vacancy or for an ap- 
pointment in the place of the commissioners named, 
the three commissioners still in office had power to 
act; and all having joined in the certificates, the pre- 
sumption was that such acts were legally done, and at 
a meeting of all, the accounts were therefore properly 
certified; that as the act provided for a special service 
by an agency outside the city or county government, 
the accounts did not require to be audited by an audit- 
ing officer of the city or county; that said act was not 
repealed by any of the acts subsequently passed, re- 
organizing and remodeling the city and county govern- 
ments, and that the relator was entitled to a per- 
emptory mandamus directing defendant to pay the 
accounts. That the duties of the office of commis- 
sioner of records of the city and county of New York, 
are entirely outside of and independent of the duties 
of the office of register of said city and county, and 
the former does not supersede or in any way inter- 
fere with the latter, and that the office of commis- 
sioner of records was not an existing office at the time 
of the adoption of the present State constitution, and 
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said act is not repugnant to the provision thereof 
(art. 10, § 2), which substantially declares that all 
county officers whose offices then existed, and whose 
election or appointment was not provided for in the 
constitution, shall be elected or appointed by the elect- 
ors of the county, or such county authorities as the 
legislature shall direct. People ex rel. Kingsland v. 
Palmer, County Treasurer, etc. Opinion by Allen, J. 

2. The policy of the law is to guard against the failure 
of a public service, and a grant of power in the nature 
of a public office to several does not become void upon 
the death or disability of one or more. Ib. 

3. The repeal of statutes by implication is not favored 
by the law, and when a latter and former statute can 
stand together, both will stand unless the former is 
expressly repealed or the legislative intent to repeal 
is very manifest. Ib. 


PARTNERSHIP. 


1. The firm of J. C. D. & Co. consisted of five members, 
8., G., W., H. and R. W. and H. assigned their inter- 
ests to S., and retired. The remaining partners con- 
tinued the business under the same firm name. S. and 
R. executed chattel mortgages upon their respective 
interests to secure individual debts; the mortgagees 
took possession of the firm property under their mort- 
gages, and upon the same day G. sold his interest to a 
stranger. Plaintiff, the mortgagee of S., purchased 
the latter’s interest upon sale under the mortgage, and 
took an assignment from the purchaser of the interest 
of R. Defendants, under executions issued upon judg- 
ments against the members of the old firm for firm 
debts, levied upon the property and took it from the 
possession of plaintiff. In an action for conversion — 
Held, that the levy was valid; that, after the dis- 
solution of the old firm, occasioned by the retirement 
of W. and H., the joint property continued liable for 
the firm debts; that the transfers by the remaining 
partners simply conveyed their respective interests in 
any surplus after paying partnership debts; that the 
effect of the transfers was not enlarged, nor were the 
rights of the creditors as between them and the as- 
signees of such interests affected by the fact that the 
separate interests of all the partners were disposed of. 
Menagh v. Whitwell. Opinions by Rapallo and Allen, 
JJ. 

2. It seems, however, that the new firm acquired the 
absolute right of disposal of the property, and if it had 
transferred the same, in the absence of fraud, the right 
of the creditors of the old firm would have been lost, 
or if it had incurred liabilities and contracted debts, as 
between the creditors of the old and new firms, the 
latter would have the preference. Ib. 

3. Lease: interest.—In an action for the settlement 
of partnership accounts — Held, that a lease for a term 
of years, from one of the partners to the firm, for the 
purposes of the business, is subject to the continuance 
of the business, and upon a dissolution of the partner- 
ship by the death of either of the partners, the lease 
terminates. Where, however, the demised premises 
cannot be actually employed during the whole year, and 
the firm has received, at the time of the dissolution, the 
substantial benefits thereof, and the use during that por- 
tion of the year for which for the purposes designed 
the premises are of any value, the lessor is entitled to 
be credited for the rent for the year in the settlement 
of the partnershipaccounts. Johnson, adm’r, v. Harts- 
horn, ex’r, etc. Opinion by Church, Ch. J. 

4. There is no fixed rule as to the allowance of inter- 





est in the settlement of partnership accounts, it depends 
upon the circumstances of the case. Ib. 

5. Compound interest cannot be allowed upon bal- 
ances in favor of one partner, but may be charged upon 
debits, in cases of bad faith, refusal to account and 
private use of the money of the firm, and the question 
of its propriety in such cases is one of fact for the trial 
court, whose decision is conclusive. Ib. 

VALUABLE CONSIDERATION. 

1. Husband and wife: purchaser for value: collateral 
security.—Action to foreclose a mortgage: It appeared 
that, in the fall of 1866, John White, the mortgagor, 
being indebted to his wife, defendant Jane White, 
conveyed the premises in question to his son, the de- 
fendant John P. White, who, at the same time, con- 
veyed them to said Jane White. John White, at that 
time, was not indebted, except to his wife and son, and 
there was no fraud in the conveyances. The deeds 
were delivered to Jane White, who kept them until 
March, 1868, without having them recorded, when John 
P. White, without her consent, destroyed them. In 
November, 1868, John P. White, to secure an indebted- 
ness of $1,000, gave the bond and mortgage in question. 
No securities were surrendered, nor did it appear that 
any agreement was made to extend or suspend the 
time of payment. 

Held, that the title of Jane White was good as 
against the mortgagee; that he was not a purchaser 
for a valuable consideration, within the meaning of the 
recording act (1 R. S. 856, §1). Carey v. White et al. 
Opinion by Allen, J. 

2. An extension of time by a valid agreement for 
any time, however short, is a valuable consideration, 
but the mere taking of collateral securities on time is 
not, per se, and in the absence of any agreement be- 
yond it, an extension of time for the payment of the 
original debt. (Platt v. Coman, 37 N.Y. 440, limited.) Ib. 

3. The authorities upon the question as to what con- 
stitutes a valuable consideration, collated and dis- 
cussed. Ib. 

WILL. 

1. Construction: parol evidence. — A bequeathed cer- 
tain sums of money to ‘*The society for the relief of 
indigent aged females.’’ In an action to determine 
which of the parties was entitled to the bequest— 
Held, that the name of the defendant more nearly as- 
similated to that used in the will, and its objects, as 
disclosed by its charter, were more in harmony with 
the description of the corporation intended, that 
the testator having with reasonable accuracy described 
and named defendant, it was not competent to show 
by parol, that an institution of a different name and 
character was intended, and that defendant was 
entitled to the bequests. St. Luke’s Home for Indigent 
Christian Females vy. An Association for the Relief of 
Respectable Aged Indigent Females in the city of New 
York. Opinion by Allen, J. 

2. The construction of a written instrument is 4 
question of law, and every court to whom the question 
of construction is submitted is entitled to the benefit 
of every circumstance which the law permits to be 
considered in determining the meaning of the particu- 
lar words used. An appellate court, therefore, is not 
bound by the conclusions of the court below as to 
those circumstances. Ib. 

i 

Ex-Judge Louis Dent, brother-in-law of President 

Grant, is very ill, and his speedy death is expected. 
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DIGEST OF ENGLISH LAW REPORTS FOR 
SEPTEMBER. 


ATTORNEY. 


1. Agreement with client as to costs. — An agreement 
by an attorney with a client “‘to charge him nothing 
if he lost the action, and to take nothing for costs out 
of any money that might be awarded to him in such 
action,’ need not bein writing. Jennings v. Johnson, 
L. R., 8 C. P. 425. 

2. Practice: action brought without authority : staying 
proceedings. — Where an attorney brings an action 
without the authority of the plaintiff, the plaintiff is 
entitled to have the proceedings stayed without pay- 
ment of costs. Reynolds v. Howell, L. R., 8 Q. B. 398. 

AGENT. 

1. Company: director: warranty of authority : misrep- 
resentation of fuct.— The directors of a railway com- 
pany which had fully exercised the borrowing powers 
conferred upon it by its special act, in August, 1864, 
advertised that they were “ prepared to receive propo- 
sals for loans on mortgage-debentures,”’ to ‘‘replace 
loans falling due.’’ W. W. (the plaintiff’s testator), 
offered a loan of 500. ; and, his offer being accepted, he 
in the same month sent his check for 5001. to the 
directors, for which he requested that a debenture 
should be issued to him. In pursuance of a resolution 
of the directors to that effect, the check was handed 
to H., the contractor for the works, who had been (but 
had then ceased to be) the holder of seven debenture- 
bonds for 5001. each; and H. was requested to transfer 
one of them to W. W.; and it was, by the same resolu- 
tion, directed “that such bond be on the Ist of October 
exchanged for anew one.’ H. kept the check (which 
was duly honored), but was unable to transfer the 
debenture; and in pursuance of a resolution of the 
directors of the 5th of October, a new debenture-bond 
for 5001. was sealed and sent to the plaintiff, as executor 
of W.W. The defendant, a director of the company, 
was a party to each of the above transactions. By a 
decree of the court of chancery of the 14th of Febru- 
ary, 1868, the above-mentioned debenture was declared 
void, as being for a sum in excess of the borrowing 
powers of the company. Upon a case stated for the 
opinion of the court, without pleadings, and upon the 
argument of which it was agreed that no question of 
non-joinder was to be raised. Held, that the defend- 
ant was liable as for a breach of warranty; that the 
directors had power under the circumstances to issue 
adebenture, which would be valid and binding upon 
the company; and that the plaintiff was entitled 
to recover as against him the 500l., together with 
interest by way of damages. Weeks v. Propert, L. R., 
8C. P. 427. 

2. Indemnity of agents: stock exchange usage: default- 
ing broker. — The plaintiffs, brokers on the London 
Stock Exchange, bought for the defendant (who was 
not a member of the Stock Exchange), certain shares 
for the account of the 15th of July, 1870, and on that 
day, by his instructions, carried them over to the 
account of the 29th of July, and paid differences amount- 
ing to 1688 pounds. The defendant, and various others, 
principals of the plaintiffs, not having paid the amount 
due from them in respect of contracts for the 15th of 
July, the plaintiffs became defaulters, and on the 18th, 
in conformity with the rules of the stock exchange, 
they were declared defaulters, and their transactions 
were closed, and accounts were made up at the prices 
current on that day. On the closing of the accounts, 





a further sum became due from them, in respect of dif- 
ferences upon the contracts carried over by them for 
the defendant. In an action to recover this sum and 
the 1688 pounds — 

Held (reversing the decision of the court below), that 
the defendant was not liable for any thing beyond the 
1688 pounds, there being no implied promise by a prin- 
cipal to his agent to indemnify him for loss, caused, 
not by reason of his having entered into the contracts 
which he was authorized to enter into by the principal, 
but by reason of his own insolvency. Duncan v. Hill, 
L. R., 8 Exch. 242. 

FOREIGN SOVEREIGN. 


Jurisdiction of the court to entertain a suit of damage 
instituted against a vessel belonging to the Khedive of 
Egypt: sovereign prince: maritime lien: proceedings in 
rem: waiver of privilege.—In a cause of damage insti- 
tuted by the owners, master, and crew of the Batavier 
against the vessel Charkieh and her freight, an appear- 
ance under protest was entered on behalf of his high- 
ness the Khedive of Egypt and his minister of marine. 
A petition on protést was filed on their behalf, stating 
that the Charkich was the property of the Khedive as 
reigning sovereign of the State of Egypt, and a public 
vessel of the government and semi-sovereign State of 
Egypt, and concluding with a prayer to the court to 
declare that the vessel was not liable to arrest. It ap- 
peared from the answer filed on behalf of the plaintiffs, 
and from evidence which was adduced at the hearing 
of the petition on protest, that the Charkieh, though 
carrying the flag of the Ottoman navy, had come with 
cargo to England and had been entered at the customs 
like an ordinary merchant ship, and that, at the time 
of the collision, which happened in the Thames, she 
was under charter to a British subject and was adver- 
tised to carry cargo to Alexandria. The court held 
that the Khedive was not entitled to the privilege of a 
sovereign prince, and pronounced against the protest. 
Semble, that a suit in rem to enforce a damage lien may 
be entertained without any violation of international 
law, though the owner of the res be the sovereign of 
a foreign State, and that such a suit may possibly be 
entertained even against property connected with the 
jus corone. Semble, that if a sovereign assumes the 
character of a trader, and sends a vessel belonging to 
him to this country to trade here, he must be con- 
sidered to have waived any privilege which might 
otherwise attach to the vessel as the property of a 
sovereign. The “ Charkieh,” L. R.,4 Adm. 59. 


NEGOTIABLE INSTRUMENT. 


Debenture payable to bearer: promissory note : custom. 
—In May, 1869, the defendants, a limited company 
registered under the act of 1862, sold to M. a document 
under the seal of the company and signed by two direct- 
ors and the secretary. It was numbered and headed 
with the name of the company, and called ‘‘Debenture,” 
and proceeded, “‘ The company hereby promise, subject 
to the conditions indorsed on this debenture, to pay to 
the bearer 100/. on the 1st of May, 1872, or upon any 
earlier day upon which this bond shall be entitled to 
be paid off according to the conditions, and interest at 
eight per cent on the Ist of November and the Ist of 
May in each year; and also a further sum of 10l. by 
way of interest or bonus at the same time as the prin- 
cipal sum is paid off. In witness whereof the common 
seal of the company has been affixed this 9th of May, 
1869." By the conditions indorsed, a certain numer of 
the bonds were to be drawn for twenty-one days before 
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the days for the payment of the half-yearly interest, 
and any bond drawn was to be advertised and paid off 
with the interest and bonus due, the bond being 
given up and no further interest being payable. 
In July, 1869, the bond was stolen from M. In 
October, 1871, the number of the bond was drawn. 
At the end of 1871, the plaintiff purchased the 
debenture from S., who had since absconded. The 
defendants, having notice of the robbery, refused to 
pay the debenture to the plaintiff, and he brought an 
action in his own name, alleging that he was lawful 
bearer of the debenture. At the trial it was admitted 
that similar documents had been treated as negotiable; 
it was also admitted that the plaintiff derived title 
from the thief; but the jury found that the plaintiff 
had given value for the debenture without notice. 
Held, first, that the contract contained in the condi- 
tions prevented the debenture from being a promissory 
note, even if it had been under hand only; secondly, 
that it was not competent to the defendants to attach 
the incident of negotiability to such instruments, con- 
trary to the general law; and that the custom to treat 
them as negotiable, being of recent origin, and not the 
law merchant, made no difference, as such a custom, 
though general, could not attach an incident to a con- 
tract contrary to the general law. And the plaintiff, 
therefore, could not recover. Qucre, whether an in- 
strument under the seal of a corporation can be a 
promissory note? Crouch v. The Credit Foncier of 
England, Limited, L. R., 8 Q. B. 374. 
NUISANCE. 

Insecure coal-plate in a public footway: liability to 
repair. — The defendant let premises to a tenant under 
a lease by which the latter covenanted to keep them in 
repair. Attached to the house was a coal cellar under 
the footway, with an aperture covered by an iron plate 
which was, at the time of the demise, out of repair 
and dangerous. A passer by, in consequence, fell into 
the aperture and was injured. Held, that the obliga- 
tion to repair being by the lease cast upon the tenant, 
the landlord was not liable for this accident. Pretty v. 
Bickmore, L. R., 8 C. P. 401. 

SHIP. 

Construction of charter party: warranty as to time 
of ship’s arrival at the port of loading: pleading: con- 
temporaneous agreement. — By a charter party it was 
agreed that the ship Ceres, of the measurement, etc., 
“expected to be at Alexandria about the 15th of De- 
cember,”’ being tight, etc., should, “with all conve- 
nient speed,’’ sail and proceed to that port, and there 
receive from the charterers a cargo of cotton seed. In 
an action against the owner, the breach alleged in the 
declaration was, that the said ship was not expected 
to be at Alexandria about the 15th of December, 1871, 
but was then in such part of the world and under 
such engagements that she could not perform those 
engagements and arrive at Alexandria about the said 
day. Held, a good breach — the descriptive statement 
amounting to a warranty that the ship was in such a 
position that she might reasonably be expected to 
arrive at Alexandria by the day named. Plea, that, 
at the time of making the charter party, the ship was, 
to the plaintiff’s knowledge, engaged for a certain 
voyage, and that the charter party was made subject 
to a condition that she should, with all convenient 
speed, fulfill her engagement and then proceed to the 
port of loading, and that she did so. Held, upon the 
authority of Young v. Austen, L. R., 4 C. P. 553, a 
good plea. Corkling v. Massey, L. R., 8 C. P. 395. 





REVIVOR AND ABATEMENT. 

We give below the opinion of Mr. Justice Barrett at 
the special term, supreme court, first department, In 
re Alker, public adm’r., etc. His views are sustained 
by the general term in same case, see 8 Alb. L. J. 

Barrett, J. The referee non-suited the plaintiff, 
judgment was entered thereon, and subsequently, upon 
the plaintiff’s motion, the court, at special term, 
vacated the judgment, set aside the report, declared 
the reference ended, and ordered the cause back upon 
the circuit calendar for trial. From this order the 
defendants appealed, and intermediate the perfecting 
of such appeal and the hearing at general term, the 
plaintiff died. Nothing was done to continue the 
action, and the appeal was heard and decided as 
though the plaintiff upon the record were alive. 
The question is, whether this was regular, and whether 
the order having been reversed except as to the vaeatur 
of the judgment, the defendants could, without the 
presence of the plaintiff’s legal representatives, law- 
fully re-enter judgment. If the appeal had been from 
the judgment, there would have been no question about 
it, this court, at the general term, having decided that 
in such a case, the only proper course to obtain an 
affirmance is to have an administrator appointed and 
the action revived in the name of such administrator, 
(Warren v. Eddy, 13 Abb. Pr. 28.) The claim is of an 
analogy between the case at bar and that of the death 
of a party between verdict and judgment. In the 
latter case, the statute expressly confers the power 
within two terms after such verdict, of entering judg- 
ment as was done here, in the names of the original 
parties. (2 R. S. 387,84.) It has been held, however, 
that the statute only applied to a verdict or plea of 
confession, and that a nonsuit was not included. 
(Spaulding v. Congdon, 18 Wend. 543.) The same rule 
has been laid down in England under a similar statute. 
(Doubiggin v. Harrison, 10 Barn. & Cres. 480.) It is 
true that a report of a referee comes within the spirit 
of the act. (Burhamv. Burham, 10 Wend. 601.) But 
it must be final in its character. This distinction is 
recognized in all the cases, and it is the test of the right 
to enter judgment, under the statute, in the names of 
the original parties. (North v. Pepper, 20 Wend. 677, 
and see Scranton v. Baxter, 3 Sandf. S. C. R. 660, in 
which Seymour v. Deyo, 5 Cow. 289, is cited and distin- 
guished in this particular of finality.) 

Here the referee merely dismissed the complaint. 
The statute was, therefore, inapplicable, and even the 
original judgment would have been irregular if the 
plaintiff ’s death had occurred prior to its entry, though 
subsequent to the report. Apart from the statute, the 
court has no inherent power to enter judgment directly 
against a party deceased, and the provisions of the act 
in question cannot be extended. (Lewis v. Rapelyea,1 
Barb. 29, and cases above cited.) The only power which 
the court exercises independent of the statute is,where 
a party dies after verdict and before the decision, ona 
motion, for a new trial to direct the entry of judgment 
as of a date preceding such death. (Ryghtmyre v. 
Durham, 12 Wend. 245.) 

But here no application has been made to enter 
either the order of aflfirmance or the new judgment 
nune pro tunc, as of a date preceding the plaintiff’s 
decease; on the contrary the defendants have entered 
their judgment directly against the plaintiff, as of 
course, aud as of a date when he was not in existence. 
This as we have seen can only be done under the stat- 
ute, and then only in the cases specified or contem- 
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plated, of which a nonsuit whether granted by a court 


or referee is not one. In any case it can be affected 
after the lapse of the two terms only through the fic- 
tion of an entry by special leave of the court, as of a 
date when the party was yet alive. 

But, further, leave to enter such judgment nunc pro 
tune, even if properly applied for, would not have been 
granted. The reason of the rule is, that the party shall 
not be prejudiced by the delay of the court in giving 
judgment if it can be avoided. (2 Tidd, 965.) The 
delay, however, always had reference in some manner 
to the merits of the controversy, as motions for new 
trial, or in arrest of judgments, bills of exception or 
verdicts with leave reserved to move to enter nonsuit. 

There, as was said by Cockburn, C. J., in Moor v. 
Roberts, 3 Com. Bench, N. 8. 845, “it is to be treated 
as though the appellate action had taken place at the 
triaL”’ ‘‘Such a proceeding,’ he remarks, “is not 
under the statute, but under the ordinary inherent 
jurisdiction of the court. The whole is to be taken to 
have been done at the trial.’’ In the case cited, the 
question of nonsuit also came up and the court in 
banco, having granted a rule absolute to enter a non- 
suit, that further objection was taken and recognized, 
and to insure regularity of action, leave given if the 
defendant desired it to set aside the rule for the non- 
suit, and to direct instead a verdict for the defendants. 
In the present case, the delay did not result from the 
act of the court in any such sense. The party was not 
delayed in entering his judgment. He, in fact, did 
enter it without interference, and there his rights 
under the statute, even upon a final report, would have 
ended. The vacating of that judgment, report and 
reference was upon collateral grounds, quite independ- 
ent of the merits of the controversy. In every case 
where such leave has been granted to enter judgment 
nunc pro tunc, the verdict was, at least, in existence at 
the time of the parties’ death. Here there was no 
report in existence at the time of the plaintiff's decease. 

‘This case is more analogous to that of a verdict set 
aside by order of special term, for alleged misconduct 
of the jury and the death of the party intermediate 
the appeal from that order and the hearing at general 
term. The court is of opinion, that in such acase the 
action would have to be continued before the appeal 
from the order setting aside the verdict could be regu- 
larly heard. In every view of the matter, the judg- 
ment last entered herein should be set aside with ten 
dollars costs. 





>——_— 


THE OCTOBER QUARTERLIES. 


The American Law Review (Little, Brown & Co., 
Boston) has an unusually good table of contents. The 
opening article on ‘‘ An Elective Judiciary,’”’ which we 
copy elsewhere, is the best discussion of the subject 
we have seen, not excepting Mr. Dorman B. Eaton’s 
essay. The second article is an able discussion of ‘‘ The 
Distribution of the Geneva Awards,’’ and a very 
thorough exposure of the fallacy (to call it by no 
harsher term), of the conclusions of the Congressional 
Committee, that the money awarded “is the money of 
the United States, to be disposed of at its pleasure, 
subject to no trust, and especially to no legal rights in 
any individual or corporation by whom a legal or equi- 
table claim can be set up or maintained, to any part of 
the sum awarded as against the United States.”’ The 
Review shows that the bulk of the money awarded was 
upon claims of private individuals, that so far as private 





claims were concerned, the United States stands solely 
in the place of an agent or trustee, and that with re- 
gard to insured ships, the underwriters are subrogated 
to the rights of the owners to the fund. In an ar- 
ticle on ‘‘The Law of Homicide,’ there is a very ex- 
haustive examination of the question whether malice 
may be presumed or must be proved. This was the 
turning point in the Stokes case before the court of ap- 
peals. The writer reaches the conclusion that ‘the 
presumption of malice from the fact of killing and a 
fortiori from the fact of intentional killing, has been 
firmly established in the common law from the earliest 
period,’”’ and ‘that it has only been questioned in two 
or three modern instances.’’ An article on ‘The 
Reporters and Text-writers,”’ made up of opinions ex- 
pressed from the bench, or in treaties, upon the merits 
of the old reporters and text-writers — the usual digests, 
book notices, etc., constitute the remainder of the 
contents. The Law Review is worthy of a most gener- 
ous support. 

The United States Jurist (W. H. & O. H. Morrison, 
Washington) contains, besides its usual excellent 
English and American digests, book notices, legal in- 
telligence, etc., an article on ‘ Foreign Intervention,” 
translated from Mr. William Beach Lawrence’s ‘‘ Com- 
mentaire Sur le Droit International.’’ We regret to 
learn that Mr. James Schouler, who has conducted the 
Jurist from its commencement, has withdrawn from 
the editorial management with the present number. 
Mr. Schouler is an able lawyer and verse e: and the 
Jurist can ill afford to spare him. 

The Southern Law Review (F. T. Reid & Co., Nash- 
ville), is winning a deservedly good reputation by the 
excellence of its contents, and the ability with which 
it is conducted. The present number contains the 
concluding paper of Judge Cooper, on ‘‘ English and 
French Law;”’ ‘‘ The Liability of Carriers;”’ ‘‘ Dower 
in Qualified Fees ;’’ ‘“‘ Construction; ’’ “‘ Rules Govern- 
ing in Conservatory Proceedings in Louisiana;" ‘‘ Al- 
teration of Negotiable Instruments,’’ and the usual 
digests, etc. 

The Bench and Bar (Callaghan & Co., Chicago), has 
articles on ‘‘The Late Chief Justice Chase;’’ ‘ Par- 
sons on Contracts ;’’ ‘‘ The Bible as a Law Book,” and 
‘‘Circumstantial Evidence;’’ reports of several recent 
opinions, digests, etc. The number is interesting. 


—_———_@——————— 


CORRESPONDENCE. 


DEAR Str— Mr. Curtis, in his recent letter (8 A. L. 
J., p. 163), refers to the “chief justice” of the court of 
appeals. He is ‘‘chief judge.’’ A recent law work is 
dedicated to an ex-chief judge of the the same court, 
as if the dignity were a permanent one in the same in- 
dividual. A dedication distinguishing the object of it 
as chief or ex-chief judge of that court, would convey 
an erroneous idea to the profession abroad, unless it 
should particularize him as the member of the court 
having for the present, or during some previous term 
or terms, the shortest time to serve, and, therefore, 
chief judge by operation of law. * 


345 Broapway, N. Y., October 3, 1873. 
Dear Str—In (8 A. L. J., p. 174), an article from 
the Solicitors’ Journal, on another topic than the pres- 
ent, occurs the following: ‘‘ The difficulty is, however, 
that all general rules of law aiming at consequences 
generally beneficial, are constantly producing results 
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which, in the particular instance, amount to great in- 
justice.” This is an objection to the codifying of the 
law which has often occurred to me, and I hope will be 
well considered and answered before any change of the 
common law into statute law as a Code implies, shall 
become fastened upon us. Common law is the product 
of the enlightenment of common reason by common 
necessity. It varies to suit new exigencies, but with- 
out departure from the principles which are its founda- 
tion. Statute law relates to particular mischiefs which 
require special preventives and remedies. To codify 
the common law, is the confusion of these two, and 
limits courts to the words of the statute, or else illus- 
trates its own uselessness by leaving them to the reason 
of the law as it was before the Code, which, in the case 
of the common law, is common reason. B. W. H. 


—EEE 
COURT OF APPEALS DECISIONS. 


The following decisions were announced on the tenth 
inst: 

Judgments affirmed with costs—Sullivan v. The 
Mayor, Aldermen and Commonalty of the city of New 
York; Leverich v. The same; Hammersley v. The 
same; Douglas v. The same.——Judgment reversed and 
new trials granted, costs to abide event— Turner v. 
Treadway; Maguin v. Dinsmore, Pres., ete.——Judg- 
ment reversed and judgment ordered declaring that 
the beneficiaries named in the codicil are not entitled 
to any thing from the residuary estate until it shall be 
ascertained by a sale of the land, that the proceeds do 
not amount to $30,000, with costs to all the parties to 
be paid from the estate — Fincke v. Fincke.——Order 
of general term reversed, and order of special term 
affirmed with costs — Bennett v. Stevenson.— Appeal 
dismissed without costs — The People ex rel. Ebenezer 
M. Davis v. Hill.——Appeals dismissed with costs — 
The Dry Dock, East Broadway and Battery Railroad 
Company v. Cunningham; Barry v. The Mutual Life 
Insurance Company; Brune v. Whitredge. 


—_—g—___—_. 
NOTES. 


At the forthcoming meeting of the Association for 
the Promotion of Social Science at Norwich, England, 
a question for discussion in the jurisprudence depart- 
ment is this: Is it desirable and practicable to effect 
an assimilation of English and Foreign Commercial 
Law? and if so to what extent, and what steps should 
be taken to effect such assimilation? In connection 
with this it may be mentioned, that a meeting of for- 
eign jurists has been held at Ghent and another is 
shortly to be held at Brussels, with the object of fram- 
ing a code of international law. 


THe LoRD CHANCELLOR’S SALARY.— The papers laid 
before the house of commons’ select committee of last 
session on the civil service expenditure, show that 
within living memory the official income of the chief 
legal functionary of this kingdom was much higher 
than it is at present. A communication from Lord 
Hatherley stated that in Lord Eldon’s time, the salary 
of the lord chancellor, including bankruptcy fees, ex- 
ceeded £20,000 a year. At amuch more recent date it 
was as high as £14,000. Lord Hatherley says: “The 
last reduction was made by Lord Truro, and I had the 
pleasure, as solicitor-general, of introducing the bill 
which reduced the salary from £14,000 to its present 
amount of £10,000 — namely, £6,000 as lord chancellor 
and £4,000 as speaker of the house of lords.” 





The examination of witnesses for the defense in the 
Tichborne case, says the Daily News, has already oc. 
cupied twenty-three entire days, during which 129 
persons have given their testimony. The average rate, 
therefore, is little more than five witnesses a day, 
The total of witnesses for the prosecution was 212, and 
forty days having been consumed in taking their evi- 
dence, it will be found that the average rate of progress 
comes curiously near to that of the pace at which Dr, 
Kenealy’s witnesses are disposed of. Thus, since the 
commencement of this trial, on the 23d of April last, 
there have been examined altogether just 341 witnesses, 
occupying sixty-four days. The remainder of the 101 
days on which the court has sat has been thus con- 
sumed: Mr. Hawkins’ speech occupied five days; read- 
ing the claimant’s examinations and affidavits on which 
the present indictment is based twelve days; speech 
of Dr. Kenealy, twenty-one days. The prosecution 
have notice of nearly 110 witnesses yet to come. 


+ 


LEGAL NEWS. 


The faculty of the law school of Kentucky Univer- 
sity positively refuse to lecture to a class of only five 
students. 


The fall term of the Union law school of the Chicago 
and Northwestern universities commenced on the 6th 
inst. 


An ineffectual effort has been made in the Pennsyl- 
vania Constitutional Convention to increase the sal- 
aries of the judges of that State. 


The attorney-general has accepted the resignation of 
C. R. Mobley, United States attorney for the southern 
district of Florida. 


The late Hon. William M. Meridith, of Philadelphia, 
after a life of successful practice at the bar, left an 
estate valued at $100,000. 


Hon. Jesse Gay has received the democratic nomina- 
tion for judge of the supreme court for the fourth 
judicial district of this State. 


Hon. P. Emory Aldrich, of Worcester, has been ap- 
pointed judge of the superior court of Massachusetts, 
vice Devens promoted to the supreme court. 


Chief Justice Ripley, of Minnesota, who was re- 
cently stricken with paralysis, is slowly improving in 
health, and his attendants entertain hopes of his re- 
covery. 


The Washington Chronicle says of Justice Miller, 
who has just returned from Europe: 

He has reason to feel gratified with the compliment- 
ary manner in which his name has been mentioned by 
the bar and the press throughout the country during 
his absence, for the vacant chief justiceship of the 
court where he has already acquired fame as a jurist. 
Although known to be a decided republican, this com- 
mendation has come from every section without re- 
gard to political parties. 

The United States District Court for the Western 
District of Wisconsin, in the matter of the proposed 
bridge across the Mississippi river, has rendered an 
opinion sustaining the views of Attorney-General 
Williams as to the authority of congress to pass laws 
upon the subject of bridges over the Mississippi river, 
and the conferring upon the secretary of war exclusive 
jurisdiction to approve or disapprove of the location 
of such bridges, and as to the conclusiveness of his 
action. 
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“FIDUCIARY CHARACTER” 
BANKRUPT LAW. 

One of the most important questions that have 
arisen under the Bankrupt Act, is as to the meaning of 
the term “ fiduciary character,” as used in the thirty- 
third section. This section provides “that no debt 
created by the fraud or embezzlement of the bank- 
rupt, or by his defalcation as a public officer, or while 
acting in any fiduciary character, shall be discharged 
under this act.” Does this section include factors 
and commission merchants? The decisions upon this 
point, though not numerous, are conflicting. 

The corresponding provision in the bankrupt act 
of 1841, excluded from its benefits “all persons owing 
debts created in consequence of a defalcation as a 
public officer, or as executor, administrator, guardian 
or trustee, or while acting in any fiduciary capacity.” 
Under this provision the Supreme Court of the 
United States decided in Chapman v. Forsyth, 2 How. 
202, that “a factor who owes his principal money, 
received on the sale of his goods, is not a fiduciary 
debtor within the meaning of the act.” This conclu- 
sion was reached largely by the doctrine of noscitur 
a sociis, but it none the less gave a legal significance 
to the language involved. 

The first case under the act of 1867, involving this 
question, was that of Jn re Seymour, 1 Bened. 348; 
B. R. Sup. 7, wherein Judge Blatchford held that the 
term “fiduciary character” included commission 
merchants, and that their failure to return the prop- 
erty committed to them for sale, or to remit the pro- 
eeeds to their principals, was a defalcation, while 
acting in a “fiduciary character.” In commenting 
upon Chapman v. Forsyth, the learned judge said: 
“The Supreme Court held that a discharge under the 
act of 1841 did not release the bankrupt from any 
such debts (as were mentioned in the clause of the 
act of 1841, above quoted), and that no debt fell within 
the description of a debt created by a defalcation 
while acting in any other fiduciary capacity, unless it 
was a debt created by a defalcation while acting in a 
capacity of the same class and character, as the capac- 
ity of executor, administrator, guardian and trustee. 
The court held that the language of the act of 1841 
was not broad enough to include every fiduciary 
capacity, but was limited to fiduciary capacities of a 
specified standard and character. That was clearly 
so under that act. But in the act of 1867, the 
language seems to have been intentionally made so 
broad as to extend to a debt created by a defalcation 
of the bankrupt while acting in any fiduciary capacity, 
and not to be limited to any special fiduciary capacity, 
“Therefore under the act of 1867,” says the judge, 
“No debt created by the defalcation of a bankrupt 


UNDER THE 





while acting in any fiduciary capacity will be dis- 
charged.” 

This opinion was repeated in Re Kimball, 2 B. R. 
74, 114; 2 Blatchf. 554, and received the qualified 
approval of Mr. Justice Nelson. It was followed in 
Whitaker v. Chapman, 3 Lans. 155, which was an 
action to recover from the defendants, who were 
factors, or commission merchants, the proceeds, less 
commissions, of cheese which plaintiff had consigned 
to them to be sold. The defendants, severally, set up 
a discharge in bankruptcy, after the alleged conver- 
sion, which they claimed released them from the debt. 
The court held that “ the debt was clearly contracted 
while the defendants were acting in a fiduciary 
character, within the meaning of our Code, and 
according to numerous decisions under it in our own 
State.” Then after citing and approving Re Seymour, 
the court said: “The language of the act (the bank- 
ruptcy act) is general, and there is nothing in its pro- 
visions which can be construed to confine such debts 
to any particular class or kind of trusts.” Seymour's 
case was also followed by the Supreme Court of Mis- 
souri, in Lemcke v. Booth, 47 Mo. 385; 4 Am. Rep. 
326, the facts of which were, in effect, identical with 
those in Whitaker v. Chapman. The decision was 
based entirely upon the reasoning of Judge Blatch- 
ford, and the case does not therefore add strength to 
this view of the question. 

Against this current of authority is the decision of 
the Supreme Court of Massachusetts, in Cronin v. 
Cotting, 104 Mass. 245; 6 Am. Rep. 232, This was an 
action of contract to recover the balance of proceeds 
of accepted bills of exchange, delivered by the plaintiff 
to defendant for collection, with directions to apply 
the proceeds, so far as required, to the payment of a 
debt due from plaintiff to the estate of defend- 
ant’s husband, of which.she was administratrix, and 
to return balance to plaintiff. The defendant in- 
terposed a discharge in bankruptcy. It was argued 
that this transaction constituted a fiduciary relation 
between the parties within the contemplation of the 
bankrupt act. The court said in answer: “ This 
would require an interpretation so broad that almost 
all pecuniary obligations, especially those implied by 
law, would be included in the exemption. 

“We are inclined to the opinion that the phrase 
implies a fiduciary relation existing previously to, or 
independently of, the particular transaction from 
which the debt arises. The collocation tends to favor 
this interpretation. If the phrase, “while acting,” 
ete., be referred to that which immediately precedes, 
it implies something in the nature of defalcation. If 
it be referred to the first branch of the provision, its 
association with fraud and embezzlement, carries the 
implication of a debt growing out of some fraudulent 
misappropriation, or at least breach of trust. 

“The debt in this case arose exclusively out of a 
single transaction between the parties. Its creation 
involved no element other than that of contract. 
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The existence of the liability did not spring from any 
breach of trust. The only default consisted in the 
non-payment of the balance to the plaintiff, after 
satisfying the purpose of the pledge. The debt did 
not result from, but preceded that default. 

It is due from the defendant personally, and not as 
administratrix. Toward the plaintiff she sustained no 
“fiduciary character,” while acting in which this debt 
was created by her. It is simply a debt by contract, 
like any other which results from the rightful posses- 
sion of money that belongs to another. We are of 
opinion, therefore, that this debt does not come 
within the meaning of the clause of the bankrupt 
act above quoted.” 

The court also argued that the meaning of the term 
“fiduciary capacity,” as used in the act of 1841, 
having been fixed by the Supreme Court of the 
United States, in Chapman v. Forsyth, it is to be pre- 
sumed that congress used the same or substantially 
the same language in the act of 1867, in view of such 
meaning, and that the omission in the act of 1867 of 
the specific trusts named in the act of 1841 (on in- 
ferences from which Judge Blatchford’s opinion was 
mainly based), was explainable for the reason, that 
the term “ fiduciary” having been construed to in- 
clude the specific trusts, their enumeration was no 
longer necessary. 

The recent decision of the United States District 
Court, for the Western District of Wisconsin — Hop- 
kins and Davis, JJ.— takes substantially the same 
ground as that taken by the Supreme Court of Massa- 
chusetts, holding that the decision in Chapman v. 
Forsyth is controlling under the present act. The 
same conclusion is reached by Mr. Edwards in his 
recent able little work on “Factors and Brokers.” 
The question can only be definitively settled by the 
United States Supreme Court, but the strength of 
the argument, and the weight of the authorities — 
if not the number—seem to be against including 
factors and commission merchants within the term 


of the act. 
——__—_¢<>-9———— 


THE HOME LIFE OF THE LATE CHIEF 
JUSTICE. 


There is always more or less curiosity to learn 
something of the private life of those who have 
achieved success in this world— to know something 
of the means and processes which have led to great- 
ness. Mr. Demarest Lloyd, in the November Adlantic, 
has undertaken, in a very readable article, to gratify 
this curiosity in regard to the home life of the late 
Chief Justice Chase. From it we make the following 
extracts: 

“First among his methods, he himself placed 
punctuality and system. He was as true to engage- 
ments as he was to his promise in every thing, and 
showed the same alacrity in keeping an appointment 
with some one who was dependent upon him as with 





one of high social dignity. It was his pride to be * 


his post at the hour of duty, whatever it might be, 
He was never late on the supreme court bench until 
one morning last winter, when his watch was the 
real offender. And in this, as in every thing else, 
while he demanded nothing from others he would 
not do himself, he exacted a rigid fulfillment of duty. 
He had no charity for late rising, tardiness, or shift- 
lessness. He was always a strict economist of time, 
and fixed, with a rule that knew little variation, the 
periods at which his day should begin and end. In 
his work system was a necessity. His habit of pre- 
serving and arranging papers, acquired no doubt in 
public life, he continued and expanded in private 
matters as well. He seldom destroyed any thing, 
whether letter, pamphlet, book, or circular. This 
methodical habit has made his collection of political 
papers one of great value. It is a storehouse of 
much of the vast uncollated and undigested history 
of the times in which he lived. Pamphlets, reports, 
speeches, newspaper cuttings, miscellaneous collec- 
tions of all kinds indicate his provident turn of 
mind. His diaries he kept with great minuteness 
and care, and continued them even when it had 
become a labor to hold his pen. They cover the 
whole period of his active life, and, though there are 
sometimes short gaps in them, they form, in connec- 
tion with his other papers, a circumstantial personal 
history, which is equaled by that of few men in our 
annals. Locked in these treasure-houses is much of 
the secret and momentous history of war times, 
which may some day make or mar the fame of many 
a man, living and dead. One of his wise habits, 
exhibiting his characteristic caution, was that of 
requiring every proposition of any kind that was 
submitted to him to be made in writing. A pro- 
posal in relation to his farm; the dimensions of any 
thing and every thing; the smallest account — must 
be carefully stated on paper. This was invariable 
with him. Good as his memory was, he never relied 
upon it when he could do otherwise, and would even 
require his secretary to take short-hand notes of a 
neighbor’s conversation, to retain his information 
upon farming topics. Among the manifestations of 
his careful and philosophical study of politics are old 
quartos in his library, in which are recorded votes 
and majorities in the different States, an instance of 
the compilation of year-books, long before such 
things were the product of every metropolitan press. 
Of course, in the crush of public business, he used 
other hands than his own in his necessaty work, but 
he wrote himself with great rapidity and ease, 
though with a corresponding loss in legibility. His 
writing, when in health, was a peculiarly elastic, 
delicate, and almost fanciful hand; after his paralytic 
attack, when for a length of time his pen was 4 
burden, his hand was shorn of its curves, and be- 
came plain and heavy, though still elegant. At this 
period it was very condensed and minute, aud occu- 
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pied little more space than printed letters. His desk 
always exhibited characteristic order. He had no 
toleration for looseness or shiftlessness in such mat- 
ters, and was a very martinet over his writing mate- 
rials. Every thing was to be in its proper place, and 
every thing had its proper place assigned it, These 
things are only worthy of mention as indications of 
the character of the man. The order of his desk 
was but a type of the order he enforced on larger 
fields. 

“To his system and promptness he added the great 
quality of perseverance. He was an unflagging 
worker, though often desultory. Although he some 
times forsook one line of labor for another, and then 
perhaps abandoned that for a third, he invariably 
returned to the first, and completed, either imme- 
diately or after an interval, any thing he had set 
himself to do. He had the power of continued, per- 
sistent and unremitting labor, which superficial and 
untrained workers could not follow. When in the 
treasury, midnight and early morning often found 
him at his desk; and with all the weight of the 
hazardous and critical transactions of those times 
bearing upon him, he could still work when secre- 
taries and clerks broke down. It has often been 
asserted, and» with a great show of truth, that the 
strain of body and brain to which he was here sub- 
jected, and which he was too conscientious not to 
meet, first impaired the strength which gave way in 
1870, never to be fully restored. But on the other 
hand, there are those who believe that the sudden 
dismantling of power and privilege which followed 
his retirement, and the cessation of the engrossing, 
exciting work of the war, first set in motion the 
great reaction. There can be no doubt that the 
assassination of Mr. Lincoln had a marked influence 
upon him. Those who.carried the news to him evi- 
dently lacked words to describe the horror which they 
saw come over him. He was in bed, reading, as he 
generally did, his prayer-book by the light of a little 
candle; and upon the mind sinking into quiet after 
the labors of the day, and filled with thoughts of 
devotion, came the news with a rude and terrible 
shock. 

“At the period of his accession to the bench, as at 
every other, fidelity was his characteristic. He was 
thorough in all things, and demanded thoroughness 
from others. And to the inflexibility with which he 
maintained this high standard must be ascribed the 
final cause which broke down his great physique. 
At the time of his appointment as chief justice he 
had grown somewhat unused to legal methods, and 
deemed intense application to his books necessary for 
the renovation of his knowledge. Twelve hours a 
day are said to have been devoted to reading, and 
the only exercise of the day was an early walk 
around Judiciary square. After some years a slight 
decrease in flesh was noticeable, and the decline in 
ais health which set in terminated in the attack of 





paralysis. On his return to the bench it was soon 
seen that his old conscientiousness had not deserted 
him. He assigned to himself a full share of the 
cases before the court, and listened to no remon 
strances as to the quantity of work he was under- 
taking. It was, perhaps, the unwillingness of a 
once vigorous worker to acknowledge himself un- 
equal to his accustomed tasks, but it also resulted 
from his strict impartiality. Still, the statement so 
frequently made since his death — that for some years 
he had found it necessary to abstain altogether from 
continued mental labor—is absurdly untrue. The 
old power was gone, but there still remained sufficient 
to have equipped a number of younger men. The 
fidelity which placed him again on the bench kept 
him there through labors of which there is very little 
general comprehension. A seat on the supreme 
court bench involves no easy life. Sitting daily from 
eleven to three, hearing the dryest and most abstruse 
legal arguments; meeting on Saturdays in “confer- 
ence” for the same number of hours, and going 
through the discussion of cases argued during the 
week, the ballot upon them, and the assignment to 
some judge of the preparation of the opinion; the 
reading and acceptance or rejection of opinions 
already prepared; crowding into the intervals of time 
that remain during the week the research and writing 
which the preparation of these elaborate opinions 
involves; and the absorbing and imperative social 
observances which no man of high official position 
can hope to shirk—this means unremitting occupa- 
tion that taxes the energy and ingenuity of the 
strongest men. ” ° ° _ ” ° 
“As the smallest details in the histories of great 
men are of value, a few words about the daily routine 
of Mr. Chase’s life may not be uninteresting. He 
was always an early riser, and he took a short walk 
or spent a few minutes over his books before break- 
fast. The morning prayers he read with solemnity, 
first gathering about him all the inmates of his house, 
down to the humblest domestic. From the break- 
fast table he went, when secretary, directly to the 
treasury; when chief justice there still remained an 
hour or more before it was necessary to leave for the 
court. This was spent in his library in the prepara- 
tions of his opinions, in writing or dictating letters, in 
interviews with friends, or leisurely perusal of the 
morning paper. He invariably walked to the capitol 
when the weather permitted. The stretch from 
Edgewood to the capitol was one that would have 
discouraged many a younger and more vigorous 
man; it was over two miles of rough road, exposed 
in winter to the full sweep of cutting winds; but the 
coldest morning, blowing fiercely at that, never dis- 
mayed him. Leaving the bench at three, he gene- 
rally returned in his modest one-horse carriage. 
The evening was passed in study, reading, conversa- 
tion with friends; in the season, he could hardly 
escape a party or a reception. His amusements were 
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few and simple. At one time, chess occupied a por- 
tion of almost every evening. Croquet he was very 
fond of, and played with the same zest when his hand 
had lost much of its strength and precision. The 
sight of cards was intolerable to him; he would not 
suffer their presence in his house. Backgammon 
was one of his favorites, and he would often join in 
some children’s game with as much delight as the 
children themselves.” 
——————_+ > o—__—_—_ 


CURREN?P TOPICS. 

The attorney-general of the United States has 
announced his solemn intention of reducing the 
expenses of the federal courts — that is, mainly, of 
the United States marshals. No one will be sorry if 
he shall succeed. The marshals, or rather deputy 
marshals, are a very busy set of men —as most peo- 
ple know — and perform a vast amount of labor that 
would be at least quite useless to any body, were it 
not for the fact that they get their pay for it, and so it 
is useful to them. All sorts of charges are “ trumped 
up,” and all sorts of cases are “ worked up,” by these 
indefatigable fellows, because they all pay ell, and 
the more work the more pay. The expenses of the 
marshals in some of the southern and south-western 
States have heretofore been simply enormous, and 
at that the attorney-general says he has reduced the 
estimates of these same marshals from thirty to forty 
per cent. The attorney-general now indulges the 
hope that the $3,000,000 appropriated will be suffi- 
cient, “with rigid economy,” to meet the require- 
ments of the year. 


Mr. John S. Benson, an attache of the United 
States supreme court, has an interesting article in the 
October Harper on “The Judicial Record of the Late 
Chief Justice,” in which is published for the first 
time a statement of the chief justice with regard to 
his connection, as secretary of the treasury, with the 
legal tender act, and his subsequent opinion as chief 
justice. As a portion of the newspaper press has 
had much to say of late on this subject, this state- 
ment is deserving of attention. Reference having 
been made, both in the argument and in the opinion, 
in the cases of Know v. Lee, and Parker v. Davis 
(which cases overruled Hepburn v. Griswold), to the 
supposed influence of the secretary of the treasury 
in making the notes legal tender, the chief justice 
made answer, of which the following is the essential 
part: “Inno report made by him to congress was 
the expedient of making the notes of the United 
States a legal tender suggested. He urged the issue 
of notes payable on demand in coin, or receivable as 
coin in payment of duties. When the State banks 


had suspended specie payments, he recommended the 
issue of United States notes, receivable for all loans 
to the United States and all government dues except 
duties on imports. In his report of December, 1862, 





he said that United States notes receivable for bonds 
bearing a secure specie interest are next best to 
notes convertible into coin; and after stating the 
financial measures which in his judgment were 
advisable, he added: ‘The secretary recommends, 
therefore, no mere paper money scheme, but on the 
contrary a series of. measures looking to a safe and 
gradual return to gold and silver as the only perma- 
nent basis, standard and measure of value recognized 
by the constitution.’ At the session of congress 
before this report was made, the bill containing the 
legal tender clause had become alaw. He was ex- 
tremely and avowedly adverse to this clause, but 
was very solicitous for the passage of the bill to 
authorize United States notes then pending. He 
thought it indispensably necessary that the authority 
to issue these notes should be granted by congress, 
The passage of the bill was delayed, if not jeopar- 
ded, by the difference of opinion which prevailed on 
the question of making them a legal tender. It was 
under these circumstances that he expressed th: 
opinion, when called on by the committee of ways 
and means, that it was necessary; and he was not 
sorry to find it sustained by respected courts, not 
unanimous indeed, nor without contrary decisions of 
State courts equally respectable. Examination and 
reflection under more propitious circumstances, have 
satisfied him that this opinion was erroneous, and he 
does not hesitate to declare it. He would do so just 
as unhesitatingly if his favor to the legal tender 
clause had been at the time decided, and his opinion 
as to the constitutionality of the measure clear.” 


The discussion upon the proposed amendment to 
the constitution, is beginning to wax warm. The 
Tribune, Times and Evening Post are vigorously advo- 
cating its adoption, while the World opposes it. The 
latter, however, contained on Wednesday a very able 
letter from Mr. George Ticknor Curtis, in favor of an 
appointive judiciary. Not the least interesting con- 
tribution to the discussion, during the week, is an 
address which Mr. Martin I. Townsend has addressed 
to “the Electors of the Third Judicia] District.” Mr. 
Townsend is “ well aware that there are many living 
in the enjoyment of all the advantages conferred by our 
elective system of self-government, who sigh for the 
glorious days of arbitrary power. It is but natural 
that those holding these views should be in favor of 
taking from the electors the right of selecting the 
judges.” And further saith Mr. Townsend (in italics, 
which we cannot afford to use): “And I say it without 
fear of contradiction by any candid or intelligent 
man, that for that twenty-six years we have had in 
our Court of Appeals and our Supreme Court the best 
and most intelligent judiciary of any State or coun- 
try on earth, whether in this or any former age.” 
Mr. Townsend cites Scroggs and Jeffries as speci- 
mens of what appointed justices may be— going 
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back so far, probably, on the supposition that illustra- 
tions, like fiddles, grow better with age. Mr, Town- 
send has thus far confined himself to “results.” 
Coming down to “principle,” he asserts (again in 
italics), “No man knows as much as everybody.” 
This sounds well, and will probably take well. 
Mr. Townsend then inquires: “Could you, my in- 
dustrious neighbor, expect to exert as much influ- 
ence upon the question who should be appointed, as the 
ring politician of your county, whose leisure and long 
experience have taught him every avenue to executive 
favor.” And here we rise to inquire what business 
the “industrious neighbor” has to expect to influence 
an appointment. Cannot any thing be done in this 
State or country without every industrious neighbor 
expecting to have a hand in it? But “industrious 
neighbor” would probably exert as much influence 
upon the question who should be appointed, as he 
now does upon the question who shall be nominated. 
“Tndustrious neighbors ” in caucuses and conventions 
have a rather bad time of it in trying to exert influence. 
The professional politicians, who always have plenty 
of leisure, almost invariably “run” the affair. Mr. 
Townsend further says (speaking still to his “indus- 
trious neighbor”): “I boldly assert that you and I 
know better Who would be a suitable man for judge 
in our district than Governor Dix can know, coming 
as he does from the southerly portion of the State.” 
We happen to remember that during the past session 
of the legislature an act was passed providing for the 
appointment, by the Governor, of a police justice for 
the city of Troy. Among the strongest advocates 
and promoters of this act, was Mr. Townsend. If 
his theory is correct as to the capacity of himself 
and his industrious neighbor to select a judge, why 
was it not equally true as to their capacity to select a 
police justice. However this may be, his address is 
one that will take well with the “electors.” 


The edition of the “Historical Record” in the 
November Harper, has fallen into a most palpable 
error, concerning the recent decision of the Court of 
Appeals, in relation to Railroad’ Aid Bonds, The 
editor says: After eighteen years the Court of Ap- 
peals of the State of New York has declared the 
legislation unconstitutional authorizing municipal 
corporations to issue their bonds to aid in the con- 
struction of railroads.” The editor then proceeds to 
give what he takes to be the ratio decidendi, which is 
also entirely erroneous. The case referred to was 
People v. Bacheller, 8 A. L. J. 120, which decides sim- 
ply that the legislature cannot compel a municipal cor- 
poration to aid a railroad. The legislation of this 
State authorizing municipal corporations to aid in the 
construction of railroads, has uniformly been held 
to be valid, where the requisite provision was made 
for obtaining consent of such corporation. 





REMARKS ON SOME POINTS IN JEWISH LAW. 


To the Editor of the Albany Law Journal: 

A few days ago I came accidentally into possession 
of No. 13 of your excellent journal, and with great 
interest did I read therein the able article of Judge 
Joachimsen, headed: ‘ Desultory Suggestions in Read- 
ing Historic Law.’’ The learned judge laid particular 
stress upon studying the Science of Law historically 
and comparatively, and 4n doing so he came to speak 
upon two points in Jewish law, viz., upon ‘ Prosbul” 
and upon the law of divorce. While fully subscribing 
to the ideas of Judge Joachimsen concerning compara- 
tive jurisprudence, I cannot refrain from saying that 
his allusions to Jewish Law are not very fortunate; 
they are partly insufficient and partly erroneous, and 
apt to convey to the minds of the reader totally false 
impressions. With your permission, I will proceed to 
correct them. 

1. Prefatory.— But, before doing so, permit me to 
say that the learned judge deserves our thanks for di- 
recting the thoughts of your readers upon the import- 
ance of the Jewish law. This branch of juridical 
learning is now-a-days too much neglected, and I am 
afraid that, to the majority of the lawyers, it is alto- 
gether a terra incognita. But can a lawyer, who lays 
claim to the name and title of a scientific jurist, afford 
to be a total stranger in the province of Jewish law? 
To a mere practitioner before the courts, to a mere 
jury lawyer, it may be sufficient if he is but familiar 
with the codices of his respective State, before whose 
courts he practices, and with the laws of the United 
States, and if he can make thrilling and effective har- 
angues before twelve citizens, who sit as jurors in 
cases in which he appears either as prosecutor or as 
advocate. Yet, in spite of all the successes he may 
achieve, truly learned judges and attorneys may think 
little of him, and men whose mature judgment in such 
matters are worth listening to, will undoubtedly assert 
that such a jury lawyer, who is “ only this and noth- 
ing more,” is far, far inferior to the lawyer who, 
although he has not such a flow of words and phrases 
at command, can, when occasion calls for it, submit a 
written argument to a court, more thorough and ex- 
haustive, and more unassailable in logic and in law, 
than a dozen grandiloquent harangues put together. 
It is similarly so with the ministers of religion. Not 
always are the popular preachers also erudite theolo- 
gians, and many such a popular and far-famed orator 
upon the pulpit is, after all, but a hollow talker, a piti- 
able ignorant, woefully lacking in theological learning 
and sound reasoning. 

Whoever has the laudable ambition to be classified 
among learned lawyers, among judicial scholars, let 
him try to master the Science of Law, if I may say so, 
vertically and horizontally — vertically in understand- 
ing the historical development, the gradual growth of 
law; horizontally in becoming able to compare the laws 
of the various nations, and to weigh their respective 
value. 

Jus is an organism, not an accidental, inorganic 
aggregate of arbitrary enactments. An American law- 
yer has only then a true insight in, and understanding 
of American law when he is familiar with Anglo-Saxon 
usages, customs, and statutes, with the Norman-French 
feudal construction of society and its spirit, with the 
enactments of the English parliament, with the more 
important decisions of the English courts, and so forth. 
Nay, even more. He must also be familiar, more or 
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less, with Roman law. For the thorough knowledge of 
Roman law not only widens the mental horizon of any 
lawyer by enhancing and sharpening his reasoning 
faculties in regard to questions of law, but the Roman 
law entered also, if I am not mistaken, tosome extent 
indirectly into the English and American law. 

As important as the historical method, just as im- 
portant is the comparative method in studying the 
Science of Law. In the differgnt departments of learn- 
ing (in anatomy, philology, mythology, science of 
religion, etc.), immense progress has been made in re- 
cent times in consequence of applying the comparative 
method; and why should not the same method be fol- 
lowed in studying law? 

Now, Jewish law is a system which can boast of hav- 
ing been cultivated by powerful minds. If any one 
should suppose that Jewish law consists only in the 
so-called Mosaic law, he is greatly mistaken. The 
Mosaic statutes are but the roots, from which an ex- 
cessively rich outgrowth of postbiblical Jewish law 
organically developed itself. And if any of the readers 
should once inquiringly visit, f. i., the Hebrew library 
of the Emanuel Temple in New York, the librarian 
would show him some hundreds of volumes treating on 
Jewish law — institutions and pandects, and novellae, 
and opinions without number. 

There was atime when christian scholars studied and 
cultivated this Jewish law. This was during the six- 
teenth and seventeenth century. But, with regret it 
must be said, this study has fallen into neglect. In 
our times we have neither a Selden nor a Lightfoot, 
neither a Buxtorf nor a Reland. It would certainly 
be a step in the right direction if such a highly-devel- 
oped system of jurisprudence, as the Jewish jurispru- 
dence is, would be more appreciated and if a thorough 
knowledge of the same would be strived after. 

It may be added, on this occasion, that in the larger 
part of the Jewish diaspora, in European Turkey, in 
Northern Africa, and in Asia, the Jewish civil law is 
still practically applied. In these countries there are 
still Jewish courts extant, which administer justice 
between litigant Jewish parties according to the old 
Jewish law. Evenin Western Europe, in Altona, near 
Hamburg, was a Jewish court sitting as late as 1848, 
and under the eyes and with the approval of the Dan- 
ish government, Rabbi Jacob Ettlinger (who died but 
a year ago), with his two associate judges, applied the 
Jewish laws of inheritance, of marriage and divorce, of 
meum and tuum, in cases where both the parties were 
Jews, the Jewish laws of evidence, the Jewish manner 
of proceeding, in one word the whole Jewish civil law 
according to Joseph Karo’s Codex Choshen Hamishpat, 
the latest authoritative codification of the Talmudical 
Civil Law. 

But it is time to close these prefatory remarks, which 
undesignedly have become more lengthy than we de- 
sired they should, and to come to those points upon 
which to speak was our first intention. 

B. FELSENTHAL, 
Rabbi of Zion Congregation. 


CuIcaao, October 19, 1873. 
[Continuation in next number.] 
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Mr. Justice Agnew, of the supreme court of Penn- 
sylvania, will be the chief justice of the court from the 
first Monday in December, 1873, when the term of the 
present chief justice, Hon. John M. Read, expires. 





SOME POINTS OF CRIMINAL LAW FROM THE 
WAGNER TRIAL. 


At the last May term of the supreme judicial court 
for York county, Maine, there was a capital trial of 
unusual interest; that of Louis H. F. Wagner for 
murder of Aretha M. Christensen on the night of 
March 6, 1873. Another indictment was found at the 
same term for the murder of Karen Christensen at 
the same time and place, the latter being thus desig- 
nated in the indictment, “at an island called ‘ Smutty 
Nose,’ a place within the county of York.’”’ This is 
one of the Isles of Shoals, which lie partly in New 
Hampshire and partly in Maine, the division line never 
having been very accurately defined, and this Islet 
never incorporated into any township, its few inhabit- 
ants not being taxed anywhere. The prisoner’s coun- 
sel claimed it to be a question of fact for the jury 
whether or no the spot where these women were killed 
was or not within the limits of the county of York, 
and the jurisdiction of its court; but the presiding 
judge ruled otherwise, and, upon inspection of the 
records of old courts, United States Census, Mar- 
shal’s returns, etc., determined as matter of law that 
the court had jurisdiction over ‘Smutty Nose” island, 
and over all offenses there committed. The prisoner 
having been cofivicted, his counsel carried this legal 
question to the full court, sitting in banc, who have 
lately rendered judgment upon the verdict, sustaining 
the views of the judge presiding at Nisi Prius. Below 
is a copy of the rescript sent down, for which we are 
indebted to Mr. E. B. Smith, State reporter. The 
other points raised and overruled are sufficiently indi- 
cated by the rescript. 

Barrows, J. All parts of the State are included 
within the body of one or another of the several 
counties into which the State is divided. 

When murder has been done in an unincorporated 
place, publicly and commonly known by name, in any 
one of these counties the venue is well laid, and the 
place sufficiently described, if the crime charged in the 
indictment as having been committed at (insert the 
name by which the place is commonly known), a place 
within the county of (name of county) aforesaid, in the 
absence of any thing tending to show that the prisoner 
would be.embarrassed in the preparation of his defense 
for want of a more particular description. 

When there is no controversy as to the precise spot 
on the face of the earth where the crime was com- 
mitted, and it appears by ancient charters, legislative 
enactments and judicial records, that the political 
authorities of the State and county have heretofore 
claimed and exercised jurisdiction over the locality in 
question, the question of jurisdiction is one of law— 
for the court, and the defendant cannot, in any stage 
or form of pleading, rightfully claim to have it 
submitted to the jury as one of fact for their deter- 
mination. 

Upon such a question the presiding judge, in addition 
to the matters of which he will take judicial notice, 
such as legislative enactments, ancient charters and 
geographical position, may refresh his recollection and 
guide his judgment by reference to the records of the 
courts in the county where he sits, general histories of 
deceased authors of established reputation, and the 
records of the census of the inhabitants of the county 
taken under the laws of the United States by its 
officers 

It is competent for the Assistant United States Mar- 
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shal who took the census for the district, and made 
the return to the office of the clerk of the courts for 
the county, when the record does not show the specific 
locality where the individuals enumerated resided, to 
testify as to their place of residence. 

When the political authorities of a State have actu- 
ally claimed and received jurisdiction overa particular 
locality, the courts of the State are thereby concluded, 
and will respect such decision and act accordingly 
without questioning the validity of such claim. 

The prisoner was not wronged by the instructions 
given in this case, that proof that the crime was com- 
mitted on the island called ‘‘ Smutty Nose,” is equiva- 
lent to proof that it was committed within the county 
of York, and would make the crime properly cogniza- 
ble by the court sitting in the county. That instruc- 
tion was correct. 

The outcries of a person deceased, made during the 
perpetration of the assault which results in death, or 
upon the approach of the assailant, are competent evi- 
dence upon the trial of a party charged with the 
murder of such person, and may be considered by the 
jury with other circumstances and testimony upon the 
question of the identity of the accused. 

The outcries of another person who was murdered 
by the same party a few minutes previously during the 
perpetration of one and the same burglary, but on an- 
other part of the premises, are admitted under like 
circumstances for the same purposes upon each trial. 
Such exclamations are competent as part of the res 
gestoe. 

Moreover their admission may be distinctly justified 
for the same reasons which are held to justify the 
admission of dying declarations. 

The contents of the prisoner’s pockets found when 
he is arrested, may be put in evidence when there is 
testimony tending to show that they or a portion of 
them came from the recent possession of the deceased 
or from the locality of the crime. 

Articles which a witness identifies as the property of 
the prisoner, and in his possession shortly before the 
crime was committed, when found shortly after its 
perpetration, at the house where the crime was com- 
mitted, may be offered in evidence. 


a 
COURT OF APPEALS ABSTRACT. 
APPEAL — PRACTICE. 


Plaintiff obtained judgment upon the ground of the 
frivolousness of the answer. Upon appeal to the gen- 
eral term the judgment was reversed with costs, with 
leave to plaintiff to demur, reply or proceed to trial. 
Defendant entered judgment for costs. Upon appeal 
to this court: 

Held, that the judgment was irregular and unauthor- 
ized, and would have been set aside on motion, as the 
litigation was not terminated, and the proceedings were 
interlocutory. That the appeal was, therefore, simply 
from an order, in substance, refusing to give judgment 
on the answer; that whether the sufficiency of the an- 
swer should be determined upon motion or upon formal 
demurrer, was a matter of practice addressed to the 
discretion of the court, and not affecting a substantial 
right, and that the order was not appealable. Wilkin 
et. al v. Raplee. Opinion by Allen, J. 


DEED. 


Mistake as to quantity of land: recovery of money 
paid. — Action to recover back an excess over the pur- 





chase price of a piece of land, alleged to have been paid 
by mistake. Plaintiff’s assignor contracted to pur- 
chase of defendant certain premises which he repre- 
sented and supposed to contain 100 acres, at $44 per 
acre. Prior to the delivery of the deed the vendees, 
relying upon the representations, paid $4,400. The 
deed stated the consideration to be $4,400, and recited 
that the land described contained ‘98 26-100 acres, 
more or less.’’ On discovering the deficiency, and call- 
ing defendant’s attention thereto, it was agreed that 
the quantity of land should be subsequently ascertained 
and the purchase-money adjusted upon the basis of 
the contract. With this understanding the vendees 
accepted the deed. Upon surveying the land it ap- 
peared that it contained only about 89 acres. 

Held, that the consideration clause in the deed did 
not control, and that defendant was liable (Allen, J., 
dissenting). Murdock v. Gilchrist. Opinion by An- 
drews, J. 

DESCENT. 

1. Title: inheritance: ancestor. —In 1872 plaintiff con- 
tracted to sell to defendant certain real estate. De- 
fendant refused to accept a deed of the premises on the 
ground that plaintiff had not a perfec+ title thereto. 
It appeared that one R. died intestate seized of the 
real estate in question, leaving a widow and two chil- 
dren, P. and L. The widow married, and by the 
second marriage had one son, W., then L. died intes- 
tate, without descendants, and thereafter P. also died 
intestate and without descendants, leaving the mother 
and W. living. The mother conveyed the real estate 
in question to plaintiff. 

Held, that as to the undivided one-half of the land 
which came to P. by descent from his father, the half 
brother, W., was excluded from inheriting, he not being 
of the blood of P., and that the mother took the in- 
heritance in fee; that as to the other undivided one- 
half, which came to P. by descent from L., subject to 
the life estate of the mother, W. took the inheritance, 
subject to his mother’s life estate, he having been born 
of the same mother, and thus being of the blood of L. 
Wheeler v. Clutterbuck. Opinion by Rapallo, J. 

2. The term “‘ancestor,’’ when used with reference to 
the descent of real property, embraces collaterals as 
well as lineals through whom an inheritance is derived. 
Ib. 

LIBEL. 

Defense: denial of publication.—The complaint in this 
action charged the defendant with publishing in the 
New York Evening Mail, of which paper it was the pub- 
lisher and proprietor, an article defamatory of plaintiff. 
Defendant admitted the proprietorship of the paper, 
but denied that the article complained of was published 
with its knowledge, consent, assent, or permission, and 
also denied that any person employed by defendant had 
any right or authority from it to publish the article. 
Plaintiff moved for judgment on the ground that the 
answer was frivolous, and his motion was granted. 

Held, error. That it was not clear that the answer 
did not constitute a sufficient denial of the publication 
to make an issue for the jury. Samuels v. The Evening 
Mail Assn. Opinion by Peckham, J. 


NEGLIGENCE. 

1. Action to recover damages for the death of plain- 
tiff’s intestate, caused by the alleged negligence of de- 
fendant. On May 18, 1870, at about eight thirty Pp. m., 
a train of defendant’s cars was moving backward, with- 
out a light or any signal or warning at the rear, upon 
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defendant’s track which ran through a street in the city 
of Albany; it had so nearly stopped that, to a person in 
the rear, no motion was perceptible. Plaintiff's intes- 
tate attempted to cross the street in the rear of the 
train, when the motion of the train was accelerated, 
and she was run over and killed. The court declined 
to nonsuit plaintiff. 

Held, no error; and that defendant was guilty of 
such negligence as rendered it liable for damages. Ma- 
ginnis, admr., v. N. Y. C. & H. R. R. R. Co. Per 
curiam opinion. 

2. The court, after having charged, in substance, that 
if the deceased saw the train approaching, or failed to 
look in order to see if it was coming, she was guilty of 
negligence, was asked to charge that if the deceased 
could have seen the approaching train, then her being 
on the track under the circumstances was conclusive 
evidence of contributory negligence. The court de- 
clined to charge that it was conclusive, but said it was 
high evidence. 

Held, that the words “approaching train” simply 
referred to the train in question, and that the fact that 
deceased could have seen the train, without being able 
to discover that it was in motion, did not establish neg- 
ligence, and that the charge was as favorable to defend- 
ant as could be justified. Ib. 

8. The court charged that if they (defendant’s em- 
ployees) gave the train a sudden and undue impetus, it 
was evidence of negligence. Held, that this charge 
must be construed as having reference to the circum- 
stances, i. e., the want of lights, etc., and as thus con- 
strued the charge was correct. Ib. 


NEW YORK. 


1. Claims against the city.—The relator commenced 
these proceedings for a writ of peremptory mandamus 
to compel the board of apportionment and audit of the 
city of New York to allow certain claims of relator, and 
for a mandamus to compel the comptroller of said city 
to pay said claims. The claims were for city advertis- 
ing in the New York Argus, under resolution of the 
common council. The accounts had been audited and 
approved by the auditor of accounts, under section 37, 
chapter 137, Laws of 1870. These accounts were pre- 
sented to the board of audit and apportionment estab- 
lished under chapter 375, Laws of 1872, with a request 
that said board should allow the same, which request 
was refused, and the city comptroller refused to pay 
the same. 

Held, that such prior audit was not conclusive and 
did not dispense with the necessity of submitting the 
question of the liability of the city to the board, and 
therefore a mandamus to compel such allowance was 
properly refused. Also, held, that a mandamus would 
not lie against the city comptroller in such case, to 
compel him to pay or to provide for the payment of 
the claims. People ex rel. Brown v. Board of Apportion- 
ment and Audit; Same v. Green, comptroller, etc. Opin- 
ion by Andrews, J. 

2. Chapter 9, Laws of 1872, amended by chapter 375, 
Laws of 1872, relating to the audit and payment of sala- 
ries and claims in the city of New York, superseded 
the provisions of the act of 1870 re-organizing the local 
government of said city (§ 37, ch. 137, Laws of 1870) as far 
as they relate to claims of the character provided for in 
the former act, and the latter act was thereby repealed 
pro tanto. The functions and powers of the board of 
apportionment and audit established by the act last 
mentioned are judicial in their nature. A claimant 





proceeding under the statute is bound to submit his 
claim to the jurisdiction as defined by the statute, and 
cannot demand that the board should allow his claim 
without passing upon his right of payment. Ib. 


SALE — CROSS-EXAMINATION. 

1. This action was to recover the purchase price of a 
quantity of barley. The answer alleged that plaintiff 
represented it to be good, first quality, merchantable 
barley, and that defendants’ agent relied upon this rep- 
resentation, and made the purchase; that the barley 
was not merchantable, of which fact plaintiff wag 
cognizant. 

Held, that an issue of fraud was not raised by this 
answer, as two necessary allegations to constitute 
fraud were omitted, i. e., that plaintiff made the repre- 
sentation with intent to defraud, and that defendants 
or their agent were deceived by it. Sefler v. Field etal. 
Opinion by Folger, J. 

2. Questions upon cross-examination upon irrelevant 
subjects are matters in the sound discretion of the 
trial court, and the exercise of this discretion is not 
subject to review, save in cases of plain abuse and 
injustice. Ib. 


WILL. 


In an action for partition it appeared that the will of 
L., after giving to his wife a life estate in all his real 
estate, contained this devise, ‘‘From and after the 
decease and death of my beloved wife, I give and 
bequeath all my real estate * * * toallmy children 
and to their heirs and assigns, to be equally divided, 
share and share alike; and should any of my children 
die and leave lawful heirs, such heirs to receive” the 
parent's portion. By a subsequent clause he declared 
that upon the death of his wife and a division of the 
estate, as provided, among his children, their shares 
should be an estate in fee, and they were empowered 
to convey, etc. L. had eleven children, who, with his 
wife, survived him. Three of the children afterward 
died intestate and without issue. A., a son, then died, 
without issue, leaving a will devising his interest in 
the real estate; thereafter the widow died. 

Held, that the words ‘‘should any of my children 
die and leave lawful heirs,”’ in the will of L., referred to 
a death during the lifetime of the testator; that the last 
clause referred to an absolute fee, which the children 
could only convey after the death of the widow; that 
the words ‘‘after”’ and “upon the death of my wife,” 
did not make a contingency, but simply indicated when 
the estate of the children took effect in possession; 
that the children took a vested remainder, not subject 
to be defeated by their death prior to that of the 
widow, and that the devisee of A. was entitled to one- 
eighth of the real estate. 

Also held, that if the words “ should any of my chil- 
dren die,’’ etc., could be construed to refer to a death 
after that of the testator and before that cf his widow, 
it only applied to the case of a child dying leaving 
children, and did not affect A.’s devise, as no such con- 
tingency happened. Livingston et al. v. Greene et al. 
Opinion by Peckham, J. 

———__>__—_ 


The international judicial congress opened in Brus- 
sels on the 10th inst. Mr. Miles, of the United States, 
made a speech on the origin of international arbitra- 
tion. David Dudley Field, of New York, was present. 
Letters from the King of Belgium and Count Sclopis 
were read. 
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DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF RHODE ISLAND.* 


COMMON CARRIERS. 

1. The defendants, an express company in New York, 
received from the plaintiffs, April 10, 1861, certain goods 
to be sent to one C., at Rome, Georgia, and gave a 
receipt specifying that they were to be sent to the 
defendants* agency nearest their destination. They 
arrived at Savannah, Georgia, about the last of April 
when they were taken possession of by an officer of the 
(so-called) confederate government and placed in a 
bonded warehouse, and subsequently sold for non-pay- 
ment of duties levied on them, after C. had been noti- 
fied that they would be sold unless he paid the duties. 

Held, that the defendants had been deprived of the 
goods by the acts of public enemies, and consequently 
were not liable to the plaintiffs for their value. Salis- 
bury v. Harnden Express Company. 

2. Civil war defined and the beginning of the late 
rebellion determined. Ib. 

3. The burden of proof is on acommon carrier, after a 
loss is shown, to show that it was by one of the excepted 
perils for which carriers are not liable. The plaintiff 
may then show that the loss might have been avoided 
by reasonable skill and attention, but the burden of 
proof is on him to establish the negligence. Ib. 


CONSTITUTIONAL LAW. 


1. It is competent for the public, by a resolution of 
the general assembly, to allow an appeal to be taken 
against itself out of due time. State v. Dexter. 

2. A resolution of the general assembly allowing an 
appeal to be taken from the doings of a town council 
laying out a highway, after the time allowed by the 
statute for taking the same has expired, is not an in- 
fringement of private rights in a case where no dam- 
ages for the layout were awarded to any person except 
the appellant, and, there being no private right to be 
impaired by the appeal, it is competent for the general 
assembly to consent to it on behalf of the public, and 
such a resolution is not unconstitutional. Ib. 


CRIMINAL PROCEEDINGS. 


1. In any indictment, or other criminal proceeding, 
where there is more than one defendant, all the defend- 
ants taken collectively, and not individually, are enti- 
tled to challenge peremptorily one juror out of every 
six that are called for the trial of the cause. State v. 
Sutton and another. 

2. The master and mate of a steamer were jointly in- 
dicted for manslaughter caused by a collision. It was 
in evidence that they were both inthe pilot house be- 
fore and at the time of the collision. 

Held, that a motion to direct the jury to return a 
verdict of not guilty as to the mate, because he was 
subject to the orders of the master and must be pre- 
sumed to have acted under his orders, was properly 
refused, as the commands of the master would not jus- 
tify the mate in the commission of a criminal offense, 
or in keeping the vessel on a course that endangered 
life. Ib. 

CRIMES AND PUNISHMENTS. 

1. An indictment against S. charged that willfully 
and unlawfully he did have in his possession, with in- 
tent to sell and exchange, and did offer for sale and 





* From Mr. John F. Tobey, Reporter, and to appear in Vol. 
X, Rhode Island Reports. : 





exchange certain adulterated milk, to which water and 
other foreign substances had been added. 

Held, that evidence of the possession of such adulter- 
ated milk by a servant of S., with intent to sell or ex- 
change the same, was not sufficient to convict S. with- 
out other proof that the servant in so having said milk 
was acting for and in accordance with the will of his 
master, the said S. State v. Smith. 

2. Evidence of a guilty intent and a guilty knowl- 
edge on the part of S. held not necessary to warrant a 
conviction, the intent of the act being that the seller 
of milk shall take upon himself the risk of knowing 
that the article he offers for sale is not adulterated. Ib. 


EVIDENCE. 


The testimony of a married woman that her husband 
did not leave her at any time with the magistrate whén 
she acknowledged a mortgage deed,and that of the mag- 


istrate that the door to the next room, where the hus-' 


band was, not being shut, he cannot testify that he was 
not within sight of his wife when she gave her acknowl- 
edgment, held, inadmissible to impeach the certificate 
of acknowledgment, which stated that she was exam- 
ined privily and apart from her husband, in the absence 
of the proof of fraud on the part of the mortgagor or 
of the magistrate. Kavanagh v. Day and others. 

See Common Carriers, 3; Crimes and Punishments ; Exe- 

cution. 


EXECUTION. 


Where the land of one person is transferred to an- 
other under an execution, it must appear from the offi- 
cer’s return that he has proceeded according to the 
statute, and if it does not so appear the defect cannot 
be supplied by evidence aliunde. Wilcox v. Emerson. 


FRAUD AND UNDUE INFLUENCE. 


A conveyance obtained by one person from another, 
where advantage is taken of the latter’s weakness or 
clouded or enfeebled faculties, will not be sustained by 
a court of equity. But it is not sufficient to suggest 
mere weakness or indiscretion of the party conveying, 
but it must be shown that there was fraud in the party 
contracting, or some undue means made use of to con- 
trol that weakness. Anthony v. Hutchins. 

HIGHWAY. See Constitutional Law, 2; Husband and 
Wife; Toun. 


HUSBAND AND WIFE. 

1. A husband cof a woman who has had children by 
her, has an estate in her land which entitles him to 
compensation during her life if her land is taken or 
condemned by a town council for a highway, and also 
to an appeal after her death from the doings of the 
town council in taking or condemning her land, if 
aggrieved thereby. Ross v. Town Council of North 
Providence. 

2. The children and heirs at law of a woman whose 
land has been so taken or condemned and who dies 
before the expiration of the time allowed for an appeal, 
may appeal from the doings of the town council in 
respect of the land so taken or condemned, by virtue 
of chap. 176, § 15, of the Revised Statutes. Whether 
the right would not survive to them independently of 
tke said statute, quere. Ib. 

LAW OF BURIAL. 

1. The Roman, Canon and English Ecclesiastical 
Law, stated. Pierce and wife v. Proprietors of Swan 
Point Cemetery and others. 

2. Held, that while a dead body is not property in 
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the strict sense of the common law, it is a quasi prop- 
erty, over which the relatives ofthe deceased have 
rights which the courts will protect. Ib. 

3. Held, that the persons having charge of a dead 
body hold it as a trust which a court of equity will 


regulate. Ib. 
LEASE. 


1. W. leased by instrument in writing certain premises 
to D. to hold for as long atime as a certain building 
then standing on the lessor’s land next adjoining should 
remain in the same location, D. paying rent therefor 
half yearly. W. did not acknowledge the lease, and he 
afterward conveyed the demised premises to the 
plaintiffs. 

Held, that the lease, inasmuch as it purported to pass 
an estate for a term exceeding one year, was not valid 
for the time therein named as between the plaintiffs 
and said D. on account of its not having been acknowl- 
edged as required by chap. 146 of the Revised Statutes. 
Thurber and others v. Dwyer. 

2. Held, further, that although void as to the duration 
of the time thereof, it nevertheless regulated the terms 
of the tenancy in other respects, and made it a hold- 
ing from year to year, which might be terminated by 
giving notice in writing at least three months prior to 
the expiring of the occupation year, as provided by 
chapter 205 of the statutes. Ib. 

LIEN. 

1. A tradesman’s lien is not a general lien for balance 
of account, but a specific lien upon the identical prop- 
erty upon which labor or expense is bestowed, and 
only gives him a right to retain the property, in his 
possession until the charges for the work and expenses 
upon the identical property are paid. Moulton et al. v. 
Greene & Sons. 

2. W. & S. mortgaged two carriages to the plaintiffs 
and after the execution of the mortgage retained them 
in their possession and used them in their business. 
They afterward sent them for repairs to the defend- 
ants, who had claims against W. & S. for repairs on 
other carriages. 

Held, that the mortgagees might reclaim them of the 
defendants upon the payment of the latter's charges 
for repairs done to them, and that the defendants had 
no lien thereon for repairs done to other carriages of 
W. & 8. Ib. 

8. Whether in this State the vendor of land has alien 
upon the land sold after conveyance thereof, for the 
unpaid purchase-money, is doubtful. At all events 
there may be a waiver of the lien by the vendor either 
express or implied, and it will be considered as waived 
whenever any security is taken beyond the personal 
obligation of the vendor, unless there is an express 
agreement or proviso that the lien shall be retained. 
Perry and others v. Grant & Clark. 

MORTGAGE. 

A mortgage by deed under seal which recognizes 
notes which have been taken up by the mortgagee as 
notes which are over-due and unpaid and which the 
mortgagor is bound to pay, must be upheld both in law 
and equity. Lonsdale v. Fairbrother. 


NATIONAL BANKRUPT ACT. 
1. Under the provisions of the National Bankrupt Act 
a claimant may present to the assignee of the bankrupt 
a claim arising from a debt created. by fraud and 
receive his dividend, but cannot prosecute it until the 
question of discharge is determined, but thereafter, 





— 


whether the bankrupt is discharged or not, it remaing 
a valid claim against him, recoverable by any proper 
form of suit. Stokes & Leonard v. Mason. 

2. The word debt as used in the act held to be syn- 
onymous with claim, and to embrace claims arising 
from debts created by fraud. Ib. 

3. Plaintiffs brought trover against defendant for 
converting to his own use certain goods and chattels 
belonging to the plaintiffs. Defendant pleaded that 
be had obtained a discharge in bankruptcy and that 
plaintiffs’ said claim was provable and proved under 
the proceedings in bankruptcy, and that they had 
received a dividend thereon. Plaintiffs replied pre- 
cludi non because the claim for recovery of which said 
action was brought was created by the fraud and em- 
bezzlement of the defendant. 

Held, a good replication, and that defendant's demur- 
rer to it must be overruled. Ib. 


NEGLIGENCE. 


Plaintiffs stored certain carriages in defendants’ barn 
and paid storage. The carriages were injured by the 
falling in of the roof of the barn overloaded with snow. 

Held, that defendants were bound to furnish a build- 
ing which was reasonably safe for such storage, and 
were liable if it proved to be unsafe, unless the defect 
was one which they did not know of, and could not 
have discovered by the use of ordinary care. Moulton 
& Remington v. Phillips & Sheldon. 


NUISANCE. See Railroad. 


PARTITION. 


1. R. filed a bill in equity to have a third part of an 
estate set off to her. An order of partition was made 
directing that the estate be first divided into third 
parts and one of these set off to the complainant and 
those holding with her, and then a third part of this 
third part be set off to the complainant. 

Held, that it was her right and the proper construc- 
tion of the decree to have her third set off by itself in 
one tract, there being nothing to show that it was nec- 
essary to assign hera portion of different tracts of land. 
Richardson v. Armington and others. 

2. Held, further, that it was not necessary to assign 
to each share an equal number of square feet, each 
party being entitled simply to his proportional share 
according to the value. Ib. 

3. Held, further, that a partition in which many of 
the lots adjoined no public ways, and to which the 
commissioners had assigned no private ways, was ob- 
jectionable and would not be sanctioned by the court. 
Ib. 

POWERS. 

B. conveyed certain real estate to C. S. B., “‘ his heirs 
and assigns,”’ to hold to him, “his heirs and assigns,” 
upon certain trusts ; among others ‘‘ upon further trust, 
from time to time, as and when the said trustees shall 
deem it expedient, to sell or mortgage the whole or any 
part of said trust premises, to lay out and invest the 
moneys to arise from any sale or mortgage, under the 
preceding powers, in the name of the said trustees, in 
good*stocks, or mortgages of real estate, or in the erec- 
tion of suitable buildings on the premises belonging to 
said trust or on some part thereof, and, from time to 
time, to change, alter and vary such investments for 
others of a like nature, at his discretion.” 

Held, re-affirming a former opinion in the same case, 
that the power of sale and re-investment given C. S. B. 
by the above clause, was a special discretionary power, 
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and that it did not devolve upon a new trustee ap- 
pointed by the court. Bailey, Trustee, et al. v. Burgess 


et al. 


RAILROAD. 

Where the charter of a railroad corporation requires 
it, if their road shall cross any highway, so to construct 
the same as not to impede and obstruct the safe and 
convenient use of said highway, and empowers them 


to raise or lower said highway, so that the railroad, if ° 


necessary, may conveniently pass under or over it, the 
croseing by it of a highway at the same level is not, in 
itself, a nuisance to the highway nor evidence of a 
nuisance. A court of equity will restrain said railroad 
corporation by injunction from such a crossing, only 
when it unreasonably impedes or obstructs the safe 
and convenient use of the highway. Town Council of 
Johnston v. Providence & Springfield Railroad Co. 
TENDER. 


1. A decree had been entered that a sale of land from 
L. to S. should be rescinded, in case 8. should fail, 
neglect or refuse to pay a certain amount to L. within 
acertain time. Held, that when S. went to the resi- 
dence of L. on the last day of the time so limited, for 
the purpose of paying said sum, and found that L. had 
left the State, and no one was there authorized to 
receive the money, there was no failure, neglect or 
refusal on the part of S. to pay it, within the meaning 
of the decree. Lawrence v. Staigg. 

2. Held, further, that a readiness on the part of S. to 
pay the required sum in national bank notes, was not a 
readiness to make the payment required by the terms 
of the decree. Ib. 

3. 8., with his counsel G., went to a bank on the last 
day so limited and presented a check, and G. requested 
the teller to give him the money in legal tender, mean- 
ing, as he afterward deposed, greenbacks, so called, or 
United States national bank notes, and, as he after- 
ward stated, believed the request was complied with. 
S.and G. went with the money so received to the house 
of L., then out of the State, and tendered the money 
to his son I., who refused to receive it, saying he was 
not authorized to act for his father. I. deposed that 
he remarked it seemed to him that if they wished to 
make a valid tender it should be gold, and that G. 
replied that bank notes were good enough for him. 
The affidavit of the teller who cashed the check was 
not produced. Held, that the burden of proof being 
on the defendant, he had not satisfied the court that 
he had offered legal tender notes. Ib. 


TOWN. 


A town is not ordinarily bound to fence its roads, 
and where a highway connected with a private way, 
and there was a defect in the private way some 50 to 
100 feet from the junction of the two ways, it wus held, 
that the town was not liable for an accident happening 
to one who drove off by mistake upon the private way 
and was injured by reason of such defect, although 
there was no fence or other mark to show the deviation 
of the private way. Chapman v. Town Treasurer of 
Cumberland. 

TRUSTS AND TRUSTEES. 

1. S. held certain real estate upon trust under the 
will of H. to pay the rents and profits to W. during 
his life-time, and to convey it in fee simple to his chil- 
dren after his decease. W., during his life, assigned to 
8., for the benefit of his creditors, a building on said 
premises, not subject to the trusts of the will. It was 


afterward destroyed by fire, and 8. built another in its 





place. Held, that S. could not charge the estate with 
the money expended in building the same, but might 
remove it from the trust estate before conveying the 
latter to the children of W. Williams and another v. 
Smith. 

2. Held, further, that S., who had, during the life- 
time of W., made advances out of his own moneys for 
the support of W.’s infant child, should be allowed the 
benefit of a charge for the same upon the trust estate, 
it appearing that, under the circumstances of the case, 
the court would have permitted the charge if its sanc- 
tion had been previously requested. Ib. 

3. Held, further, that 8. was entitled to be allowed 
out of the trust estate a claim for moneys paid to 
counsel employed to procure authority to sell a portion 
of the trust estate to raise the means for making im- 
provements thereon and paying debts. Ib. 

4. Complainants and defendant formed a partner- 
ship to set up a flour mill in W. and bought machinery 
for it. The project was afterward abandoned, and it 
was agreed that defendant should take the property at 
cost, provided he should use it in business in W. He 
gave up entering into business and sold the property, 
and rendered an account accounting for a sale of an 
engine and boiler at $4,000, whereas it appeared that he 
sold them to one P., with the understanding that P. 
should resell them aud divide the profits with him, and 
P. afterward sold them for $5,250 and divided the profits. 
Held, that defendant held said property as trustee 
and agent of the complainants, and must account for 
the profits made on such sale. Matthewson et al. v. 
Allen. 

5. L. and his wife P. agreed to a separation, and L. 
conveyed by deed certain real estate to one B. in trust 
for said P., her heirs, executors, administrators and 
assigns, and for her and their use and behoof forever. 
P. made a will in 1864, giving this property to her 
daughter H., and directing said trustee to convey to 
her. P. died in 1868, and B., in 1869, conveyed the real 
estate back to L. Held, that the trust must be con- 
sidered as executed in the next taker after the death 
of P. to wit, H., and that the deed from B., the trus- 
tee, to L., conveyed nothing to the said L. Luther v. 
Haile. 

——_4«—__——— 


BANKRUPTCY LAW. 
NOTES OF RECENT DECISIONS. 


DISMISSING PROCEEDINGS BY CONSENT. 


1. Where the stockholders of a bankrupt railroad 
company purchase in good faith all the outstanding 
floating indebtedness of the company, except a few 
minor claims, and all the creditors, except those repre- 
senting these few claims, desire such a result, they 
should be allowed to have the bankruptcy proceedings 
dismissed, on giving proper security for the payment 
of the objecting creditors. In re Indianapolis, Cincin- 
nati & Lafayette R. R. Co., U. 8. C. C., 8 N. B. R. 302. 

2. It being evidently for the best interests of all par- 
ties, and the desire of a large majority, that the corpo- 
ration be managed in the customary manner, the bank- 
rupt court will not retain the custody and control of 
its property, to assist minor creditors in coercing their 
claims. Ib. 

3. A bankrupt court has full equitable discretion, 
and can allow a case to be withdrawn, provided it is 
done without prejudice to the interests of any party. 
Ib. 
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4. The proper practice in such case is to require the 
deposit of adequate security for the payment of the 
claims of the non-assenting creditors, to remain until 
any contingency about them is ultimately settled by 
the highest court to which a case can be taken; the 
claims to be prosecuted with reasonable diligence. Ib. 


FIDUCIARY CAPACITY. 


1. Money collected by an agent under an agreement 
to account and pay over the proceeds monthly to his 
principal, is not a debt created in a “‘ fiduciary charac- 
ter’’ within the meaning of the bankrupt act. Grover 
& Baker v. Clinton, U. 8. C. C., W. D. of Wis., 8 N. B. 

- R. 112. 

2. A bankrupt is not liable to arrest on such a debt, 
and it is discharged in bankruptcy. Ib. 

3. The words “ fiduciary character,” in the act of 
1867, are essentially the same as “any other fiduciary 
character,” in the act of 1841. Ib. 

4. Decisions under the bankrupt act of 1841, consid- 
ered and approved. In re Kimball, disapproved. Ib. 

5. It seems that when an agent is to account monthly 
with his principal, a court might infer that the agent 
was allowed to mingle the money collected with his 
other funds, and to consider himself an absolute debtor 
for that amount, and if authority so to do may be im- 
plied from the course of dealing, the agent would be 
exempted from liability for a conversion of the money. 
Ib. 

FRAUDULENT SALE. 

1. Where the intent of the bankrupt, in making sale 
of his goods, was to carry on his business to pay his 
maturing obligations, such sale cannot be set aside, 
even though made, to one knowing of his insolvency, 
at a price below cost. Sedgwick, assignee, v. Lynch, U. 
8. C. C., 8. D. of N. Y., 8N. B. R. 289. 

2. The fraudulent intent on the part of the sellers is, 
in every case, an essential requisite to establish the in- 
validity of a transfer of property. Ib. 


LESSOR. 


1. Contempt.— A lease to 8S. terminated by condition 
broken, after S. filed his petition in bankruptcy, and 
before the appointment of an assignee. The lessor, by 
summary proceedings in the State courts, evicted 8S. 
and took possession of the premises leased. On peti- 
tion of S.’s assignee in bankruptcy, to require the lessor 
to restore possession or show cause why he should not 
be attached for contempt. In re Enoch Steadman, 
U. 8. Dist. Ct., N. D. Ga., 8 N. B. R. 319. 

2. Held, the possession of the bankrupt, after peti- 
tion filed, is the possession of the bankrupt court, and 
any interference therewith, except by leave of that 
court, is in contempt of its authority. Ib. 

3. Ordered, that lessor restore possession of the prop- 
erty leased within twenty days, or, in default, attach- 
ments absolute for contempt issue. Ib. 


PRACTICE. 


1. Neither the bankrupt law nor form sixty-one re- 
quire that the answer to acreditor’s petition, to entitle 
the debtor to demand and have a hearing by the court 
or a trial by jury, should be verified or even in writing. 
It is sufficient if he appears before the court and allege 
that the facts set forth are not true. In re Frank Hey- 
dette, U. 8. Dist. Ct., E. D. Mich., 8 N. B. R. 322. 

2. The better practice, however, is to put the whole 
answer in writing, and allege in express terms that the 
facts set forth in the petition are not true, and then 
conclude with a demand for a hearing by the court or 





atrial by jury. It should be signed by the respondent 
in person or by attorney. Ib. 


SURETY. 

Suit was brought against defendants as sureties on 
the bond of a deceased collector of internal revenue, 
One of the defendants pleaded his discharge in bank- 
ruptey in bar of the action, and the court held that, 
although this defendant was a surety to the govern- 
ment, he was discharged under the bankrupt act, and 
that the plea was good, this case not coming within 
the exceptions named in the act. The United States y, 
Throckmorton et al., U. 8. C. C. Texas, 8 N. B. R. 309, 


UNAUTHORIZED APPEARANCE. 

1. Where a person authorized appears as an attorney 
for an individual or corporation, in answer to a rule to 
show cause, and waives important rights of the alleged 
bankrupt, as admitting the allegations of the petition, 
the proceedings in bankruptcy may be set aside upon 
the application of such alleged bankrupt. But this 
motion must be made within a reasonable time after 
notice thereof, or it will be held waived, and the au- 
thority of the attorney, by such silence, ratified. In 
re Republic Insurance Company, U. 8: Dist. Ct., N. D. 
Il., 8 N. B. R. 317. ° 

2. Where stockholders of an insolvent insurance 
company, under the above circumstances, wait six 
months, until several hundred thousand dollars of 
assets have been collected and is ready for distribu- 
tion, and they are themselves sued for their pro rata 
of unpaid stock. Held, they have been guilty of laches 
and will not be heard. Ib. 


— —- oo. —-- — 


HOW TO RETURN AN ESCAPED CONVICT 
TO PRISON. 


COURT OF APPEALS. 


Tuomas HaaGeErty, plaintiff in error v. THE PEOPLE. 


Where one, convicted of a felony and sentenced to the State 
rison, escapes before the expiration of his term of 
mprisonment, he may be retaken at any time and con- 
fined under the authority of the original judgment until 
his term of imprisonment has been accomplished ; 
no new award of execution is necessary or proper. 

This was a writ of error to review a judgment of the 
supreme court, affirming a proceeding in the Albany 
sessions on returning the plaintiff in error to the Clin- 
ton State prison to serve out an unexpired term, on 
the ground that he had escaped from the prison. 

At the Albany sessions, held on the 13th of March, 
1872, the district attorney produced to the court an 
indictment of Haggerty in September, 1868, in the 
same court, for robbery in the first degree, with the 
minutes of his conviction for ropbery in the second 
degree, and sentence to the Clinton prison for three 
years. 

Haggerty was brought to the bar, whereupon the 


‘district attorney filed an information or suggestion 


alleging the indictment, conviction and sentence; that 
he was committed to the Clinton prison, and that, on 
the 14th of October, 1869, he escaped from the prison, 
and had ever since been at large. The information 
prayed that the court would order the execution of its 
former judgment, and that execution thereof might be 
awarded against Haggerty; and he be returned to the 
State prison at Clinton, there to be imprisoned for the 
remainder of the term for which he was sentenced to 
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be imprisoned as aforesaid, and for that portion of the 
said imprisonment he has not suffered, to wit: for the 
term of one year eleven months and four days. 

These suggestions having been filed and entered of 
record by order of the court, Haggerty was asked if he 
had any thing to say why execution of the former 
sentence and judgment of the court should not be 
awarded against him. He stood mute, whereupon the 
court ordered the clerk to entera plea or answer by 
him that he was not the person mentioned in the 
record, and, if so, that he did not escape, as alleged by 
the people, by their district attorney. The people, by 
their district attorney, replied, ore tenus, that he was 
the same person, and did escape as before alleged, and 
this the said district attorney was ready to verify. 

A jury was then impaneled to try the issues thus 
presented, and a trial thereof had. 

The district attorney produced a copy of the indict- 
ment, minute of the conviction and sentence, certified 
by the county clerk, as required by the Revised Stat- 
utes. (2 R.S. 739,810; 2 Edm. Stat. 763.) He then 
proved by McCotter, deputy sheriff at the time of 
Haggerty’s conviction, that he was the person con- 
victed, and that after his conviction, he conveyed him 
back to the jail. 

The district attorney then produced and read in 
evidence the copy minutes of Haggerty’s conviction 
on which he was committed to the prison, and proved 
by O’Brien, one of the keepers of the prison, that on 
the 14th of October, 1869, while Haggerty was in his 
gang, he and four others forcibly escaped from the 
prison, and that Haggerty had never been returned. 
No evidence was offered by Haggerty. 

The court charged the jury, who returned a verdict 
“that the defendant, Thomas Haggerty, was indicted, 
tried, convicted, sentenced and committed to the State 
prison, under and pursuant to the sentence, as stated 
in the allegations of the people; also, that he escaped 
from said prison at the time and in the manner stated 
in the said allegations, and had ever since been and 
continued so at large.’’ 

The record then proceeds: ‘It is ordered, adjudged 
and determined by this court, that the execution of 
the said former judgment thereof be awarded against 
said Thomas Haggerty; that he be returned to said 
State prison at Clinton; there to be imprisoned and 
confined at hard labor, for the remainder of the term 
for which he was sentenced to be imprisoned as afore- 
said, and for that portion of the said imprisonment he 
has not suffered, to wit: for the term of one year, 
eleven months and four days.”’ 

Haggerty thereupon sued outa writ of error to the 
supreme court, where the proceeding was affirmed, Mr. 
Justice Miller writing the opinion (6 Lans. 332), and he 
sued out a writ of error to this court. 


Clute, for plaintiff in error. 
N. C. Moak, district attorney, for defendants in error. 


Rapatwuo, J. The proceedings sought to be re- 
viewed in this case were not authorized by any statute 
of this State, nor by any precedent to which we have 
been referred. The cases cited by the learned district 
attorney were all capital cases, where, at the time of 
the recapture of the prisoner, the time appointed for 
the execution had passed, and a new award of execu- 
tion must be made by the court to render the original 
judgment effectual. King v. Ohey, 1 Lev. 61; Rat- 





cliffe’s Case, 18 How. St. Tr. 430; Bland v. The State, 
2 Ind. 608, Z ‘ 

The mode of proceeding in cases where, for any 
reason, sentence of death is not executed at the time 
appointed, is now regulated in this State by statute” 
(2 R. S. 659, §§ 23, 24; Laws of 1860, ch. 410, §11; Laws 
of 1861, ch. 303; Laws of 1862, ch. 197, § 1), and the old 
common-law proceeding does not exist even in capital 
cases, excepting so far as it conforms to the statute. 
In cases where, before the expiration of a term of 
imprisonment, the prisoner escapes, no new award of 
execution is necessary or proper. The prisoner can be 
retaken at any time and confined under the authority 
of the original judgment until his term of imprison- 
ment has been accomplished. If the wrong person 
should be taken, or if the prisoner’s term has in fact 
expired, he can obtain relief by habeas corpus. The 
course of proceeding adopted in the present case may 
have been a judicious way of satisfying the officers of 
the identity of the party, but we think it was extra 
judicial, and would not conclude the prisoner on 
habeas corpus, neither is it reviewable on writ of error. 
The general term should have quashed the writ. The 
judgment of the general term should be reversed, and 
judgment rendered in the supreme court quashing the 
writ of error. 

—_———______—. 


CORRESPONDENCE. 


SHOULD THE JUDGES BE ELECTED OR APPOINTED? 
The article on this subject published in this Journal 


on the 12th of July last, was right in stating that the - 


election in this State this fall is of more than usual 
importance, because of the submission now to the 
voters, of the question whether judges shall continue 
to be elected by the people, or shall, as formerly, be 
appointed by the governor. But I desire to offer some 
reasons for thinking that article not right in its con- 
clusions in favor of reverting to the old method of 
appointment. 

The election in Illinois of an inferior instead of a 
superior man for judge is said to be a warning illustra- 
tion of the badness of the system of election. To this 
it may properly be answered, that perhaps, it is not yet 
certain that that election was, on the whole, bad; and 
also that, even if bad, it is an exception that can easily 
be matched by other bad judges who have been 
appointed. Numerous mistakes of this kind certainly 
have occurred under the appointive system. 

It is alleged as a disadvantage of our present system, 
that an appointive judiciary is more likely to be 
learned and able; and the judiciary of Massachusetts 
is contrasted with that of this State, as proof of the 
allegation; and further it is alleged that, prior to 1846, 
when our judges were appointed, they were, with 
scarcely an exception, men who did great honor to the 
bench; and that the lawyers of New York city think 
the decadence of the profession began with the elec- 
tion of judges and their shortened term. For all of 
these opinions other reasons can be given than because 
they are correct. 

The people elect the governor and senate, and what 
reason is there to suppose that the popular mind and 
will are more judicial and wise in making their elec- 
tions than they are when acting directly on the election 
of judges? Probably, also, if all accounts are true, the 
governor and senators have no great accession of judi- 
cial intelligence or integrity by their assembling at 
Albany. 


EOE ATF ee 





270 


THE ALBANY LAW JOURNAL. 

















The judges of Massachusetts and the judges of this 
State prior to 1846, are removed from us in space or 
time, and, therefore, we have no such lively sense of 
their imperfections as we have of those of the judges 
whose actions we daily criticise. When thirty or forty 
years shall have canonized our present judges, they, too, 
will seem differently ; and, very likely, a galaxy of the 
best of them will then be taken to represent the whole, 
and the practicing lawyers of those coming days will 
celebrate their alleged superiority, and moralize on the 
decay of the judicial character and ability, even 
though the judges of that future time shall be ap- 
pointed and not elected. 

The people of Massachusetts have generally had 
better governors lately than we of New York have had; 
but this does not militate against the system of electing 
governors; for there the people elect the governor, as 
we do here, and accordingly, if some of our judges are 
just now inferior to theirs, this does not establish that 
it is because of their election, nor that appointment 
would give us better judges. 

Public opinion is probably a better guide to discover 
learning and ability than is the governor’s opinion, 
while the other and paramount qualification of tolerable 
honesty is more certainly secured in cases of election 
by the people. No dishonest judge is ever intentionally 
elected by the people. Such judges are sometimes pur- 
posely appointed. In England the rankest judicial 
tyranny, involving not only the lives and fortunes of 
good and patriotic men, but also the liberties and wel- 
fare of the whole people, has been notoriously exercised 
by judges, learned and able enough perhaps, but ap- 
pointed by the executive, and, therefore, complaisant 
where thrift might follow fawning. 

Suppose that the judges in New York city have been 
bad, and that the lawyers there are stirred up about 
it, is it certain that the judiciary there would have 
been materially improved if Tammany had made the 
selections through Tammany’s governor? Weof other 
parts of the State are probably better suited with the 
judges whom we got by election. 

It is alleged that ‘‘the people are the worst possible 
judges of those qualifications essential to a good judge.” 
Is this true? The people have no great difficulty in 
selecting shrewdly the good lawyers for their private 
business. They are not badly misled therein by foren- 
sic display; and they can use the same discrimination 
in selecting a judge. Probably there is no calling or 
profession among men, concerning the individuals in 
which the popular judgment is more discriminating 
and just than it is concerning lawyers. Observe, also, 
that the best justice is generally administered among 
men when the parties to any controversy select their 
own umpires. 

Electing the judiciary is said to derogate from its 
dignity, its just weight, its hold upon the general con- 
fidence. We evidently do not think thus with regard 
to the president of the United States. The more 
clearly it appears that he is the choice of the people, 
the more he seems to be exalted and dignified. Why 
should it be supposed different as to judges? It can- 
not be different, except on a principle that would lead 
us back from republicanism. 

The picture drawn by Rufus Choate from his imag- 
ination, as to an elected judge, might be exceeded in 
its revolting features, by a truthful expose of the 
negotiations and arrangements whereby a governor's 
appointment is sometimes obtained. A judge cannot 
be elected without openness and a chance for exposing 


and canvassing the motives therefor; but a judge may 
be appointed not only with bad motives and purposes, 
but with no opportunity whatever for their timely 
exposure. 

Is it true that “the impression is gradually spreading 
in this State, that the people cannot trust themselves 
entirely?”’ This proposition cannot be fully discussed 
in this article, for it involves the whole question of 
government by the people. If true and well founded, 
it not only ends this whole discussion, but ends also 
the propriety of any kind of election by the people, 
and implies the necessity of revolution in the form and 
principles of our government. I will not assume, how- 
ever, that any thing of this kind is contemplated by 
the advocates of the proposed change, but will briefly 
suggest some of the reasons. for retaining the election 
of judges by the people. 

The attempt now to take away from the people the 
election of their judges is giving an unwise direction 
to the general desire for reform —a desire that might 
better be directed to reform in the organization of our 
political action, in such manner that the whole people, 
would participate more fully therein. Under our sys- 
tem nothing is so good in every part of it as popular 
supervision; and if, in this matter, we seek to relieve 
the people of its necessity, the effect on all our political 
action will be bad. Their increased attention, espe- 
cially in the city of New York, has already accom- 
plished some thing in the way of reform. Let the 
attention continue and the reform will continue. They 
will now probably elect better judges there than they 
have formerly. Let them be held to their own politi- 
cal responsibility. ‘“* Ring government” at Albany and 
for the whole State, will be no better than it was in 
New York city. The Albany “ Junta” and “‘ Regency” 
are not desirable things to restore, intensified as their 
evils undoubtedly would be, by modern improvements. 
They were real and not imaginary evils that led to the 
election of judges by the people: and the people of this 
generation will surely encounter them again, if we 
restore the old system. Men who remember the 
instances of judicial incompetents foisted upon us 
through the favoritism of appointment and so difficult 
to be got rid of, will be more tolerant of the less glar- 
ing mistakes made by popular election and that are 
more easy, and more sure to be corrected. 

I agree that the governor should have more responsi- 
bility and consequently more power than was allowed 
him by the constitution of 1846, but not by giving 
to him the selection of all the people’s judges. Execu- 
tive officers of the government, including perhaps the 
sheriffs of counties, should be appointed by him, and 
then there would be a more uniform execution of the 
laws, and better responsibility therefor. Here, proba- 
bly, is a simple and complete remedy, not only for 
much mismanagement, but for the rapidly multiplying 
instances of lynch law taking the place of real law. 
Non-resistant sheriffs do not feel that they are, at their 
peril, to execute the law of the State, and to be sus- 
tained by the chief executive of the State, with the 
whole armed power of the State, if need be; but they 
feel, rather, that they are acting as officers of the 
people of their own county only. 

Executive power requires concentration in a republic 
in order that the sovereign will of the people as ex- 
pressed through their laws, may be properly enforced, 
and that the responsibility to them therefor, may be 
properly felt; but such concentration is not needed in 





selecting our judges; except, perhaps, our United 
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States judges, who exercise a jurisdiction peculiarly 
limited as to subjects and circumstances, but very 
greatly extended and scattered as to territory. 

Most heartily do I join in soliciting public attention 
to the importance of the constitutional question sub- 
mitted at this election, fully believing there is immi- 
nent danger that, as in most of our political errors, a 
bad step backward may be accomplished by an organ- 
jzed and interested minority, when it might, and 
should, be prevented by the sober second thought of 
the people. THOMAS J. SIZER. 


a 
BOOK NOTICE. 


The ~ irit of Laws by M. De Secondat, Baron De Montes- 

uieu, translated from the French ‘by Thomas Nugent, 

.D. A new edition, carefully revised and compared 

with the best Paris edition, to which are prefixed a 

memoir of the life and writings of the author and an 

analysis of the work by M. D’Alembert. 2 volumes. 
Cincinnati. Robert Clarke & Co., 1873. 

“Montesquieu,” said Mr. Wheaton in his Law of 
Nations, “still merits and enjoys the reputation of 
having invented the grand idea of connecting juris- 
prudence with history and philosophy in such a manner 
as to render them all subservient to their mutual illus- 
tration.” His “‘Spirit of Laws’”’ is, in the estimate of 
able men, his greatest work, as it was the work of the 
best years of his life, although there are a few who 
give the preference to his Considerations sur les Causes 
de la Grandeur et de la De cadence des Romains. 

The title ‘‘Spirit of Laws’ or Esprit des Loix, was 
not happily chosen to express the subject and object of 
the work ;—what was meant was the causes from which 
laws have arisen — the Legis Legum, to which they were 
owing and from which they sprung. Its object was 
the development of the general principles which run 
through the jurisprudence and institutions of all 
nations. It was a famous saying of Madame de Deffand 
that it was not the Esprit des Loix Montesquieu had 
written but Esprit sur les Loix. The work was pub- 
lished in 1748, and its success was at once great. Before 
two years had elapsed it had gone through twenty- 
two editions and been translated into most of the 
European languages, a success seldom equaled in a 
work of profound and original thought. In this con- 
nection it is interesting to note the history of the 
writer’s mind during the progress of the work. So dis- 
trustful was he of its success even after the vast labor 
he had employed in its composition that he sent the 
manuscript to Helvetius, a friend, on whose judgment 
hecould rely. Helvetius concluded that Montesquieu's 
reputation would be ruined by the publication of the 
work. In this opinion Saurin, another friend and 
critic, joined. It afflicted them to have the brilliant 
author of the Lettres Persannes ‘‘sink into a mere 
Legist, a dull commentator on pandects and statutes.” 
Montesquieu, however, disregarded their advice and 
sent his manuscript to the printer, with the motto, 
Prolem sine Matre Creatam. 

The central idea of the werk is that human laws and 
institutions were the effect, rather than the cause of 
national character — that they arose, in every country, 
from some thing peculiar in the race—its type or 
character — the climate, employment or mode of earn- 
ing subsistence — the physical circumstances in which 
it was placed. The customs and institutions which, 
having been framed by necessity or the dictates of 
experience, according to the circumstances in which 
each people were placed, were best adapted to their 





temper and situation. True wisdom consisted not in 
altering but following out the spirit of existing laws 
and customs. To use his own words: ‘‘ No nation ever 
yet rose to lasting greatness but from institutions in 
conformity to its spirit.” No calamity was so great as 
seeking to force upon one race or people the institu- 
tions which have arisen among and are adapted to 
another. 

These principles are entirely at variance with those 
notions which have been current among Americans: 
With our enthusiastic democracy institutions have 
been every thing; national character, descent, em- 
ployment, or physical circumstances nothing. All 
mankind would be the same if they only enjoyed the 
same liberty, laws and institutions. And we have 
waited anxiously and hopefully to behold a republic 
similur to our own, erected upon the ruins of every 
monarchy in Europe. The events of the last few 
years, however, have tended to vindicate Montes- 
quieu’s theory, and to spread a doubt among thinking 
men, whether the American notion was well founded. 

The style of Montesquieu is condensed, nervous and 
epigrammatic, rather than eloquent or forcible; but 
his works abound in brilliant passages, many of which 
have become familiar as household words from one 
end of the world to the other. 

To the students of law we most earnestly commend 
the reading of the Spirit of Laws. They will find it an 
invaluable treasure of original thought and profound 
views, of luminous observation and deep reflection, of 
philosophic observation and just generalization. In 
the language of the translator’s dedication, ‘‘ Whoever 
finds pleasure in perusing the Spirit of Laws, must be 
deemed to have greatly improved in the study of 
politics and jurisprudence.” 

Messrs. Clarke & Co. are entitled to great credit for 
the elegant edition they have given us. The transla- 
tion is that of Dr. Nugent, made during the life-time 
of Montesquieu and especially approved by him, while 
the letter-press and paper are all that one could desire. 


——_p—__—_. 


MR. GEORGE TICKNOR CURTIS ON AN 
APPOINTIVE JUDICIARY. 


From a recent letter of Mr. George Ticknor Curtis, 
published in the World, we make the following extract : 

‘* People may speculate and refine and split hairs over 
this subject as much as they will, the one great, promi- 
nent and decisive fact is, that in all conditions of 
modern society that system of selection produces the 
best and most valuable judges, which involves the least 
amount of unworthy solicitation or compliance, and 
the least sacrifice of self-respect when a man desires to 
reach the bench, or when any portion of his fellow- 
citizens desire to have him placed upon it. In this 
respect there can be no question of the advantage of 
the appointing over the elective system. Let any man 
of delicacy and honor and principle and self-respect, 
who is conscious of ability and who knows that he has 
spent his days and nights in the severe and pure studies 
of jurisprudence, and who knows, therefore, that the 
qualities of learning and intellectual power and per- 
sonal integrity are what ought to guide the choice of 
the appointing power— who knows that if that power 
is held by a political caucus and a popular vote, such 
qualities must yield their chances to influences to which 
he cannot stoop, and that if the responsibility of the 
choice is narrowed to fewer hands and concentrated in 
the first and controlling instance upon some one high 
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functionary who is to discharge the duty in the face of 
day and in the full gaze of public opinion, the bad 
influences will be almost entirely shut out. Let any 
such man say which he would prefer to undergo, a 
candidacy before a political caucus and a popular vote, 
or a candidacy before a governor and a senate. When 
you have the answer to this question you have what is 
the practical solution of the most important part of 
the matter, for it is not to be doubted that the feelings 
of the most elevated members of the legal profession 
on this subject are the real touchstone that ought to 
be applied to the question, because it is from among 
such men that really able and valuable judges are to be 
taken, and because that system alone can best secure 
such judges which opens the judicial career to men of 
the highest character by exacting from them the least 
measure of humiliation.” 


————>—____ 


Law Buanxs.— We doubt if the legal profession in 
any other State or country in christendom, indulge so 
largely in the use of printed forms or blanks as do the 
legal profession of New York State. The codification 
of our rules of practice, our multifarious special pro- 
ceedings, and our stereotyped forms of conveyances, 
have made the substitution of printed blanks fer 
original drafts a matter of ease, and almost of neces- 
sity. A few years ago the blank business was but a 
minor accessory of the law book store, but it has lat- 
terly expanded into a separate and distinct business. 
The blanks have also been greatly improved in style, 
paper and typography; and the awkward folio or fools- 
cap form have given place to the neat and convenient 
legal cap blank. We have received from Mr. James H, 
Watson of this city, who devotes himself entirely !to 
the business, a number of his blanks of recent issue. 
They are excellent in form, paper and type, better 
than the issues of even a year ago. 

—_——______ 


The Gazette notifies that her majesty, having deemed 
it expedient that a royal commission should inquire 
into the administrative departments of the courts of 
justice, as recommended in the second report of the 
select committee appointed by the house of commons 
to inquire into the expenditure for civil services, has 
appointed Lord Lisgar, Sir George William Wilshere 
Bramwell, Mr. William Law, Mr. G. O. Trevelyan, 
M. P., Mr. Algernon Edward West, C. B., and Mr. 
Francis William Roswell to make inquiry into the num- 
bers, salaries, superannuations and cost, and the admin- 
istration, regulation, organization, manner of appoint- 
ment and of promotion for each establishment of the 
aforesaid departments, and to recommend who ought 
to be responsible for the organization of such establish- 
ments, and what should be their relation to the com- 
missioners of the treasury. They are also to report 
whether, and in what manner, the large number of 
persons formerly connected with courts of justice who 
are in the receipt of compensation on abolition of office 
might be utilized by being appointed to other offices in 
these establishments, and what rules should be laid 
down as to compensation on abolition of judicial 
offices or of subordinate offices in these establishments. 
—Solicitors’ Journal. 

_——____. 
Judge McKinstry, the independent candidate for 


justice of the supreme court of California, has been 
elected by a heavy majority. 





LEGAL NEWS. 


Mr. Justice Field, of the United States supreme 
court, has arrived in Washington from San Francisco, 


The British government has thus far spent £300,000 
on the Tichborne case. 


The new penal code which the Hungarian govern. 
ment is to lay before the Landtag, at Pesth, next ses- 
sion, contains important provisions for securing the 
civil power from interference on the part of the eccle- 
siastical authorities. 


Mr. F. H. Betts, of the New York bar, is to deliver, 
during the year, a course of lectures on patent law, at 
the Yale law school. Mr. Betts is a patent lawyer of 
large practice in New York city, and is admirably 
qualified, by his experience and ability, for this work. 


The court of claims re-assembled at Washington on 
the 20th inst., in adjourned term; present, Chief Jus- 
tice Drake and Justices Loring, Nott and Milligan. 
The court will meet at eleven o’clock daily, and go on 
with the miscellaneous docket left unfinished last May, 
There is a large amount of business waiting. 


The American and Mexican claim commissioners 
having named Sir Edward Thornton to act as umpire, 
he has accepted the nomination, provided his govern- 
ment will consent to his acting in that capacity, which 
consent he has asked. Meanwhile, the commissioners 
are engaged in the examination of cases for adjudica- 
tion. 

Hon. Daniel W. Bates, chancellor of the State of 
Delaware, has tendered his resignation of that office. 
The place is one of life tenure, of which the governor 
has the appointment. Judge Bates has held the posi- 
tion very acceptably, and with honor to the bench, 
since 1865, and resigns on account of feeble health. 
He will sail for Europe in a few weeks, to spend the 
winter in Southern France. There is much specula- 
tion as to the probable successor to the office. The 
name of United States senator Eli Saulsbury is sug- 
gested. , 

The following papers are promised for the meeting 
of the Metropolitan and Provincial Law Association, 
which will shortly be held at Birmingham, England: 
On the Education of Attorneys, by W. E. Shirley, of 
Doncaster; On the Organization of the Profession, by 
T. Marshall, of Leeds; Land Titles and Transfer (Lord 
Selborne’s Bill), by G. J. Johnson, of Birmingham; On 
Registration of Assurances, by J. Murray, Whitehall- 
place, London; Suggestions for the Revival of the Inns 
of Chancery, by R. W. Griffith, of Cardiff; and Legis- 
lative Results of the Session, by Philip Rickman, of 
London. 


The congressional joint committee on the revision of 
the laws of the United States, after themselves exam- 
ining the work of the codifiers (Messrs. Abbott, James 
and Barringer), appointed Thomas J. Durant to fur- 
ther revise the work and prepare it for congress, sub- 
ject to the supervision and approval of Attorney-Gen- 
eral Williams. Mr. Durant has submitted the result 
of his labors to the attorney-general, who is now care- 
fully examining in detail the fourteen hundred or 
fifteen hundred printed pages into which, by the omis- 
sion of notes and other extraneous matter, the two vol- 
umes containing the statutes as revised by the codifi- 
cation commissions have been condensed. In this 
form, substantially, they will be submitted to congress 
for enactment at the next session. 
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LAW WRITING AND LAW PUBLISHING. 

Mr. Dorman B. Eaton, in his argument in favor of 
an appointive judiciary, mentions, as one of the effects 
of our present judicial system, the deterioration of 
our legal literature. That there has been a falling off 
in the average character and ability of the law treat- 
ises during the last few years is generally conceded, 
but that this is due to an elective judiciary is at least 
doubtful. Other causes have been potent in produc- 
ing this result, not the least of which has been the 
zeal of young men, fresh from the school or the in- 
structor’s office, to discharge that debt to the profes- 
sion of which Lord Bacon spoke, and to relieve from 
which the said Bacon would, no doubt, have devised a 
general bankrupt law had he imagined the construc- 
tion that would be put upon his remarks in latter 
days. If the published books are not enough, the 
letter files of every law publisher would indicate the 
remarkable universality of the desire on the part of 
legal fledglings to benefit their profession by writing 
books. The neophyte is, of course, impressed with 





the idea that great things are expected from him by 
the world, and that he can do great things for the 
world, and so falls to writing a book. Most of us can 
plead guilty to having entertained —and some of us 


to having acted upon — such ideas; and most of us 
have probably served a sufficient apprenticeship to 
Life to learn that the world never expects any thing 
from unknown people, whatever it may be civil enough 
to tell them. It probably remembers the Spanish 
proverb: “Blessed is he who expects nothing; he 
shall not be disappointed when he finds it.” 

But perhaps the most serious drawback to legal 
authorship of a high character is the lack of any ade- 
quate or approximate remuneration. Nothing is 
more certain than the fact that it does not pay, in 
dollars and cents, to write a good law book —or 
rather a legal treatise of the better class. In the 
realms of sentiment Genius is never mercenary, but 
in this money-getting age and nation, the honorarium 
is seldom forgotten or ignored. We speak of the 
rule, not unmindful of the fact that sometimes able 
men and lawyers, even in our day, write able books 
without regard to financial results. 

Many of the so-called treatises of the present day 
are profitable, even to the author — those treatises 
made up of head-notes and excerpts. The time, 
labor and ability required for their compilation are 
‘comparatively slight, so that a comparatively slight 
remuneration pays. But the preparation of a thor- 
oughly good book requires much time and labor and 
ability. It was only the other day that a treatise was 
published upon which the author had been engaged, 
during the intervals between his other labors, for nearly 





nine years. It was an able work upon an important 
topic of the law, and has sold rapidly ; but the author, 
unless he be more lucky than most other authors, will 
not receive a tithe of what would be a moderate 
recompense, 

Lawyers, 2s a class, have the reputation of being 
book-buyers, and in view of the fact that there are 
between forty and fifty thousand lawyers in the 
United States, it may seem anomalous that good law- 
writers are not well rewarded. But the fact is that 
lawyers, as a class, are not book-buyers. Perhaps 
ten thousand of the whole number in this country 
buy books, more or less, but the number of those 
that are really book-buyers will not exceed five thou- 
sand. There are a few books that every lawyer, who 
makes any pretensions, must have; outside of these 
the great body of the profession seldom venture. In 
this country a law treatise that reaches a sale of one 
thousand copies in three or four years is considered 
by the publisher a success. Some treatises, of 
course, go beyond this, but more fall short of it. 

The alternative which usually presents itself to the 
anthor of a new legal work to get it published, is 
either to sell his copyright to an established law book 
publisher or take the risk himself. Sometimes a 
royalty per volume is tendered, and sometimes the 
publishers adopt a middle course of dividing the net 
balance of profits after deducting expenses. 

Now, there are few law books, especially by new 
authors, for the copyright of which the publishers 
will offer a thousand dollars. Indeed that sum would 
probably be regarded as large for almost any new 
work, and would be large, unless it was clear that the 
work would have a sale above the average. The 
profits which fall to the author who accepts the terms 
of half the net proceeds are not so large as one might 
at first imagine. Suppose the work to be of moder- 
ate size, and a thousand volumes to constitute the first 
edition. Those volumes will cost at least two thou- 
sand five hundred dollars. Suppose the catalogue 
price to be six dollars per volume, and all the volumes 
to be sold. We all know that the author would not 
get the moiety of the difference between two thou- 
sand five hundred and six thousand. We are all 
aware that the prices given in our catalogues are 
fictions. Six dollars never means six dollars, except 
to the dealers in exchange. Six dollars means five 
dollars, more or less — generally less— and five dol- 
lars means four or four and a half. So that at best 
the thousand volumes would not bring over five 
thousand dollars. But by usage of the book trade 
the volumes sold to other dealers would be subject to 
a discount of from thirty to forty per cent, and in the 
end if the author’s moiety reaches one thousand dol- 
lars he will be fortunate. There are discouragements 
in the way of an author’s becoming his own publisher 
that will deter any one who understands them. A 
number of years ago a special committee of the 
English Law Amendment Society made a report 
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upon the subject of law publishing, in which was 
recommended an association of authors and law writ- 
ers for the purpose of co-operative publication, but 
however plausible the scheme, it was never acted 
upon, 

Our law book publishers are a very excellent class 
of men, but we fear their business methods are not 
calculated to develop and foster a high order of 
legal literature. They publish law books for money, 
and, so that they get the books cheap and turn their 
money speedily, it matters not to them whether the 
books be good or worthless. They will not venture 
their money in the publication of works that cost 
them heavily unless they can tell to a certainty — 
which they seldom can — that they will receive their 
reward. We are of course not censuring the book 
publishers, for their methods of business are quite as 
good as those of the rest of the business world. But 
we do say, that the present dearth of good works on 
the science and principles of jurisprudence is attributa- 
ble to our prevailing mode of publishing, and the lack 
of any pecuniary encouragement to industry and 
ability. 

——- emo - —- 


A DEPARTMENT OF JUSTICE. 


The recent statements of the Attorney-General of 
the United States with regard to the expenses of the 
courts, the marshals and the district attorneys illus- 
trate very clearly our need of a more efficient and 
responsible Department of Justice. The present 
Department is hardly more than a name, and its 
chief — the Attorney-General — has little more power 
or control of any part of the machinery of justice 
than had his predecessors of a quarter of a century 
ago. The Ministry of Justice constitutes a very 
important branch of several of the European govern- 
ments, and wherever it exists the judicial affairs are, 
as a rule, wisely conducted. We might not be will- 
ing to concede to the head of our Department of 
Justice the selection of the judges, after the manner 
of the French and the Germans — although we fully 
believe the selections would be quite as judicious as 
they now are; but aside from this function, impor- 
tant as it is, there is quite enough to occupy the 
attention of a well-constituted Department. 

In the first place the appointment of the officers 
of the court, below the judges, should be left entirely 
with such a Department. The Attorney-General has 
recently complained of his lack of power to compel 
these court officers to be diligent and economical in 
the discharge of their duties. The district attorney 
and marshal for one of the districts of Arkansas were 
found to have squandered the public money in a most 
reckless manner — in a manner which rendered their 
prompt removal from office not only desirable, but 
necessary. The Attorney-General has no power to 
remove them. He can only expostulate and refuse 
to send all the money they ask for. Through the 





influence of a senator and a few other politicians they 
are kept in office. This is but one illustration. 

Nothing can be clearer than that the judicial power 
should be independent — that it should be kept apart 
from the legislative and executive. ‘There can be 
no liberty,” says Montesquieu, “unless the judicial 
power is separated from the legislative and execu- 
tive.” But there can be little danger to liberty in 
having the great body of judicial officers under the 
management of one Department. Certainly the 
inferior officers — the commissioners, registers in 
bankruptcy, marshals, district attorneys, etc.— should 
be under the supervisory care of a thoroughly-organ- 
ized Bureau. The present lack of accountability and 
control on the part of these officers is unwise, and 
leads to much confusion, if not to malversation. 

Again, a properly-established Department of Jus- 
tice ought to be an efficient aid in devising and carry- 
ing out reforms in the law, and in supervising the 
drafting of important public acts. Our machinery of 
legislation is wofully defective in the matter of 
drafting bills. A Bureau or Department of Justice 
should contain a staff of draughtsmen competent to 
perform this duty skillfully. This would prevent the 
re-occurrence of many disgraceful pieces of botching 
and patchwork to be found in the statute books. 


———— > 


CURRENT TOPICS. 


Much has been said of the tendency of the elective 
system to make judges “ time-servers,” but, if we may 
judge from the action of Mr. Justice Gilbert, in com- 
mitting, for contempt, an editor of the Tribune, we 
should say that this tendency has been greatly over- 
rated, if it exists at all. Judge Gilbert is a candidate 
for re-election, and must have known that the com- 
mitment of Mr. Shanks would draw upon him the 
anathemas not only of the Zribune, but of the entire 
press — always jealous of any interference with what 
it imagines to be its rights; and his fidelity — in the 
face of all this— to what he conceived to be his duty 
in the case is worthy of all praise and all honor. 
However men may differ as to the propriety of the 
commitment, very few will be induced to believe that 
it was done in the interests of any “ring,” or other- 
wise than in accordance with a clear sense of duty. 


Although the Tichborne trial has extended over 
one hundred and twenty days the interest in it seems 
to be pretty well maintained, especially by Dr. Ken- 
ealy and the claimant’s friends. Mr. Whalley, who, 
some time since, came to this country in pursuit of 
evidence, succeeded in finding a witness whose evi- 
dence, given last week, created quite a sensation 
This witness was named Jean Luie, and claimed to 
have been the steward of the Osprey at the time that 
vessel picked up the survivors of the wrecked Bella. 
Mr. Luie swore very positively that the claimant was 
one of the survivors, and that he continued with the 
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Osprey until she arrived at Melbourne, circumstan- 
tially corroborating the story of the claimant. A 
very long and searching cross-examination failed to 
throw any discredit upon the witness, and the world 
is left to wonder whether, after all, the claimant is 
not Sir Roger. 


On Thursday week the Attorney-General formally 
announced to the Supreme Court of the United States 
the death of its Chief Justice, and presented the reso- 
lutions of the Bar. Mr. Justice Clifford responded, 
paying a high tribute to the deceased. In the course 
of his remarks he said: “Men find it easy to review 
others, but much more difficult to criticise and review 
their own acts, and yet that is the very summit to 
which the upright judge should always be striving. 
Judges sometimes surrender with reluctance a favor- 
ite opinion, even when condemnation confronts it at 
every turn, and they find it well nigh impossible to 
yield it at all when it happens to harmonize with the 
popular voice or is gilded with the rays of successful 
experiment. Pride of opinion at such a time is too 
apt to predominate over a love of justice, but it was 
exactly under such circumstances that the late Chief 
Justice was called upon to review as a judge one of 
the most striking and conspicuous of his acts as the 
guardian of the national treasury at a moment when 
the fate of the nation so much depended upon its cor- 
rect administration. Great success attended the 
financial scheme when it was adopted, and time had 
secured for it an extensive approval, as the war of 
the rebellion was victoriously ended and the national 
wealth was rapidly increasing. Circumstances better 
calculated to foster pride of opinion cannot well be 
imagined, but the Chief Justice, who had so credit- 
ably met the demands of duty in such a great variety 
of other responsible positions, did not hesitate to 
apply his best powers to the task of reviewing the 
measure in question and finally recorded his opinion 
that it was not justified by the constitution. Judges 
and jurists may dissent from his final conclusion and 
hold, as a majority of the justices of this court do, 
that he was right as Secretary of the Treasury, but 
every generous mind, as it seems to me, should honor 
the candor and self-control which inspired and in- 
duced such action.” 


If there is any thing approaching what is termed 
a “full vote” on the proposed amendment next 
Tuesday, it will no doubt be rejected; but time and 
again has it been shown that “the people” care very 


little for “ measures” as compared with “men.” The 
election of a governor will arouse the energies and 
bring to the polls thousands who would never bother 
themselves about a mere amendment to the constitu- 
tion. So that a “full vote” may not be had, and the 
amendment may possibly be carried. The bar asso- 
ciation, the union league club, the council of political 
reform, and several other New York organizations 





are working for the success of the amendment, and 
will no doubt considerably influence the vote in the 
city. In the country an occasional lawyer will work 
at the polls for or against the measure, but no espe- 
cial effort will be made on either side. 


The unseemly personal attacks which some of the 
newspapers are making upon one of the candidates 
for justice of the supreme court in the third depart- 
ment, ought to convince, we should suppose, a great 
many people that the elective system is not conducive 
to great honor and respect for the judges. To charge 
the nominee of the opposite party with all sorts of 
misdeeds and shortcomings is quite in style with our 
manner of political discussion, and however ground- 
less the charge may be, it always finds ready credence 
among a portion of the people. Fortunately, most 
of our judges have heretofore escaped political 
calumny, but there is no assurance of immunity even 
to the most spotless and upright. It is unquestion- 
ably important not only that our judges should be 
pure and honorable, but also that they should be be- 
lieved to be so by the people. Popular confidence 
and respect for the judiciary is as essential as respect 
for the law —is the parent of respect for the law — 
and when that is lost a long step is taken toward 
anarchy and misrule. To hedge a man’s way to the 
bench with such slander and abuse as that to which 
we have alluded, is, we respectfully submit, not cal- 
culated to preserve a very high respect for the 
judges. 

—_——___¢@—___— 


NOTES OF CASES. 


In addition to the cases cited in the article on “ The 
liability of carriers as to goods sent, C. O. D.,” ante, 
p. 140, we would call attention to the case of Lyons v. 
Hill, 46 N. H. 49, holding that when a package of 
goods is forwarded by a carrier to be paid for on de- 
livery, the consignee is entitled to a reasonable oppor- 
tunity to inspect them before he accepts them; and 
the carrier may afford him reasonable facilities for 
doing so, without making himself chargeable for the 
price — even if he put them into the hands of the 
consignee for that purpose, and receive from him the 
price as personal security to the carrier that the goods 
shall be returned, if not accepted, after a reasonable 
opportunity to examine them. 


In State v. Ludington, the supreme court of Wis- 
consin has recently decided that the legislature has 
the utmost discretion in regulating the traffic in in- 
toxicating liquors, and that “ it may affect the licensee 
with such restraints, conditions and responsibilities as 
it pleases, growing out of the act of sale. It may 
visit him with such consequences as it sees fit, pro- 
ceeding from the same act. 
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REMARKS ON SOME POINTS IN JEWISH LAW. 


Il. ** PRosBvUL.”’ 


According to Judge Joachimsen (page 19 of the 
Law JourNAL), the word ‘“ Prosbul” designates, in 
Talmudical law, a written deed of conveyance of real 
estate, which had to be executed and acknowledged 
by the grantor before a competent judicial authority. 

This definition of “ Prosbul” has no foundation at 
all. It seems that Mr. Joachimsen relied too much on 
the authority of Auerbach, who (in his jud. Obligati- 
onen-Recht, page 191), without sufficient warranty, 
underlaid a false meaning to the term “ Prosbul.’’ The 
one passage which, in support of his definition, the 
judge quotes from Peah ITI, 6, has been misunderstood 
by him. For this Mishnah says, in the name of Rabbi 
Akiba, nothing else than that, amongst other things, 
the most insignificant piece of real estate (Karka col 
shehu), owned by a debtor, or his bondsman, ora debtor 
of his bondsman, is sufficient to execute legally a 
Prosbul. What in reality a Prosbul is, cannot be 
learned from this passage. 

Now, what is then a Prosbul? In order to answer 
this question somewhat lucidly, I must begin at the 
beginning. 

The Bible (Deut. XV, 1, 2), contains the following 
law: 

At the end of every seven years thou shalt make a re- 
lease. And this is the manner of the release: Every 
creditor that lendeth aught wnto his neighbor shall release 
it; he shall not exact it of his neighbor, or of his brother; 
because it is called the Lord’s release. 

It is for our purpose not at all necessary to discuss 
the question, whether the original intent of the legis- 
lator was that the payment of debts should be sus- 
pended only in the seventh year, and the debts stand 
over to be paid in subsequent times, or whether the 
release of these debts should be total and final. So 
much is historically certain, that in post-Maccabean 
times, from the middle of the second century before 
Christ, and perhaps earlier yet, the law in Deuter- 
onomy was understood and practiced in the sense that 
in every Sabbatical year all debts should be totally re- 
leased, and payment of the same could not be insisted 
upon if this year had intervened. 

Such a law, dictated by the most humane considera- 
tions, was well enough in a primitive society, where 
money is only borrowed by really poor people, and for 
the purpose of procuring the most crying necessities 
of daily life. But as soon as a nation rises so far as to 
pursue commerce and industry to some extent, the 
possession of money will bring to its owner some usu- 
fruct, and wealthy men will not be so ready to lend 
their money to the poor if they are in danger of losing 
the usufruct not only, but the principal also. Instead 
of being beneficial to the poor, the law became, in the 
course of time, burdensome and detrimental to them, 
as they found it difficult to get any loan in days of 
need. 

What was to be done? Circumstances had altered, 
the law had become impracticable; but there it stood, 
inflexible, unrepealed, and (in the eyes of every Israelite 
then living) as a Biblical statute, unrepealable. What 
was to be done? 

It happened, as it has happened in every period and 
in every country where a law, as yet standing in the 
Code, had outgrown the former conditions of life, 
under which, and with reference to which, it had been 
enacted, and was not any longer adaptable to the 





altered circumstances ; it happened, as it happens daily 
in our own times and in our own country, when any 
judge, or any other officer of sound common sense ig 
called upon to apply obsolete and impracticable stat- 
utes. The law was so construed as to suit the new 
order of things, the new conditions of civil society. 

In such cases, it must be admitted, the letter of the 
law is often very stretched, and the new constructions 
are often very forced. 

Atan early time already it was generally held that 
the law in Deut. XV, 1, 2, should not find application 
if the debt was for goods bought, or for servants’ hire, 
or for fines decreed by a court, or for any indemnity to 
be paid to an offended party, or if the debt was secured 
by a pawn(1), or if the borrower had waived his right of 
release in the seventh year(2), etc., etc. It is interest- 
ing, psychologically, to read the discussions in the 
Talmud concerning this matter(3), and to observe 
how the Rabbis and jurists in that remote past tried to 
justify these constructions. As I do not write an ex- 
haustive monograph on the subject, I omit reproducing 
these talmudical discussions. 

Hillel, who lived in the century preceding Christ, 
and died as first president of the Synedrion in Jeru- 
salem, instituted another facilitating custom in order 
to free the people from the embarrassments which 
arose from the law under discussion: aye, he made it 
thereby altogether illusory.(4) It is this, the issuance of 
the Prosbul, that is to say, of a written or verbal dec- 
laration by the creditor before the court, that he 
reserves to himself the right to claim his debt even 
after the intervening of the Sabbatical year. To pre- 
serve the appearance, as though the Mosaic law were 
not abolished by Hillel’s Tekanah, it was ordained that 
a Prosbul could only be executed if the debtor, or his 
warrantor, possessed some real estate. The formula of 
such a Prosbul is still known. It is to be found in 
Shebiith X, 4, and in Gittin 36. 

Some readers may perhaps like to learn how, in the 
times of Christ and the apostles, such Jewish judicial 
papers read, and how they were executed. To gratify 
this desire, let us suppose for a moment that, on the 
wings of our imagination, we are carried back to times 
which lay now 1900 years behind us. Weare in a Gali- 
laean city, in Nazareth. We enter the court reom and 
are in the midst of a pretty large gathering of people, 
amidst tradesmen, agriculturists and mechanics. Be- 
hind a large table we behold the court, consisting of 
three venerable judges, in the midst the Abh Beth Din, 
the president of the court, to his right and left the 
Dayyanim, the associate judges. At one end of the 
table is the Sopher, ready to perform the clerk’s duties. 
It is Monday forenoon. A boy, of a pensive counte- 
nance and wondrous blue eyes — Jeshua, son of Joseph, 
is his name— had attracted our attention as soon as 
we had entered. Him we approach, and, upon our in- 
quiry, he informs us that it is one of the court’s regu- 
lations to sit regularly on Mondays and Thursdays in 
civil matters. The official business of the court begins, 
and we listen to the proceedings. Could we tarry long 
enough we might observe many things interesting. 
But our time is limited. The first case called is that 
of Joseph, the carpenter, against Hyrkanos, the black- 
smith. Without delay one of the judges rises, turns 
to the president, and respectfully says: ‘‘ Rabbi, Iam 





(1) Shebiith X, 1, 2. 
(2) Maccoth 3, b. 
& Gittin 34 and sequ. 
4) Shebiith X, 3. 
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incompetent to sit as judge in this case; the plaintiff 
has rendered me some services of friendship sometime 
last winter, and although [ am firmly resolved to pro- 
nounce justice without looking to the right or left, 
yet, unwittingly, I might be biased in favor of the 
man. The Dayyan is excused, and the Abh Beth Din 
calls upon Elieser, a learned Pharisee, who happens te 
be present in the hall, to take a seat at his side and fill 
the chair of the conscientious judge who had vacated 
it by his own free will. 

A somewhat similar circumstance we note in the 
next case. Gamaliel, the defendant, calls the attention 


of the court to the fact that one judge is incompetent | 


on account of his being related to Simon, the plaintiff. 
The judge vacates his seat, and another man, learned 
in the law, occupies it for the time being upon invita- 
tion by the president. 

After the statements of the litigants and the depo- 
sitions of the witmesses have been heard; after the 
various interrogations of the judges have been answered 
satisfactorily, the court renders judgment. Now these 
two civil suits have been finally disposed of, and 
another citizen of Nazareth appears. We will call 
him Antigonos. He will occupy the court’s time but 
afew minutes. He states that Joachanan, the shoe- 
maker, owes him one hundred shekels. The Sabbati- 
cal year is approaching, and he wishes a Prosbul to be 
written, so that he may ask payment even after this 
year has elapsed. The president questions: Has 
Joachanan some real estate upon which you can have 
alien by virtue of the Prosbul prayed for? Antigonos 
replies that his debtor owns a small vineyard near the 
neighboring city of Sepphoris. That is sufficient, says 
the judge, and he directs the Sopher to issue the docu- 
ment. lt is short, and we may insert it here. For 
convenience sake, we transcribe it in Roman letters: 

Moser ani lachem ish ploni uploni hadayyanim she- 
bamakom ploni shecol chobh sheyesh li sheagabbenu col 
s’man sheertzeh. 

(Signatures of Judges or witnesses.) 

(In translation: I lay down the declaration before 
you, N. N. and N. N., judges in the city of N., that I 
shall claim every debt due me, at any time when I may 
desire to do so.) (5) 

We have been mentally present in the old Palestinial 
court long enough. Let us now look again upon the 
matter under consideration from our nineteenth cen- 
tury standpoint. 

For many years after Hillel, the written document 
had to be shown when payment was asked for a debt 
contracted before the last Sabbatical year.(6) At a 
later period this, too, was declared unnecessary.(7) 

Such is the power of progressive life over the dead 
letter of the law. By and by feature after feature of 
such antiquated laws fall into neglect, and in some 
cases, as, for example, in the one under discussion 
here, the old law becomes even imperceptibly perverted 
to the contrary. We know that some Rabbis shook 
their heads to the Prosbul-innovation, so, f. i., the 
eminent jurist, Samuel, president of the academy in 
Nehardea, in Babylonia, in the beginning of the third 





5) It is proper to remark that Rashi, Maimonides, and 
other post talmudical authorities take the three first words 
in our Prosbul-document in ancther sense than I did. Ac- 
cording to them I should have translated: ‘* I hand over to 

ou”’—s. c. the notes and other similar papers which are 
evidence of debts due me. But I have my reasons to be- 
lieve that my +: 4 oa is the right one. 

(6) Ketuboth LX, 9. 

(7) Ibid. 





century; he said: Prosbul is an unwarranted assump- 
tion of the judges; and, if I should have the power, I 
would certainly abolish it.(8) But how could the opin- 
ions of some theorists stem the onward moving mighty 
current of a new-conditioned life? 

Before we close, we have to object against Mr. 
Joachimsen’s etymology of the word Prosbul, He 
derives it from the Greek rpocBoay. A great many un- 
fortunate attempts have been made since the days of 
Rab Chasda(9) down to Dr. Ehrmann(10), to explain 
the etymology of this word; and it seems to us that 
Mr. J.’s etymology is also not the true one.(11) I believe 
that Benjamin Musafia has given the right explanation 
already 200 years ago(12), and Geiger, Sachs, Graetz, 
Jost, and others, adhere in the main to it. According 
to these authorities, ‘‘ Prosbul’’ is the Greek mpég Bovad 
(a declaration) before the court. With what in old 
Athenian law is termed Prosbole, or Probole, the Jew- 
ish Prosbul has hardly any similarity. 

B. FELSENTHAL. 
(Conclusion in next number.] 





INTERNATIONAL LAW. 


At the recent meeting of the social science congress, 
held at Norwich, England, Mr. David Dudley Field, on 
laying before the congress his outlines of an interna- 
tional code, made the following address: 

‘*Seven years ago, at the meeting of this association, 
held at Manchester in 1866, it was my good fortune to 
propose the appointment of a committee to prepare 
the outlines of an international code. The proposition 
was received with favor, and the committee was ap- 
pointed, composed of jurists from different countries. 
In the distribution of the labor of preparing the out- 
lines, a portion was assigned to me, it being under- 
stood that the different members of the committee 
should first interchange what they had respectively 
prepared, and then meet for a general revision. This, 
however, was found to be difficult. The members 
lived at too great distances from each other for any 
easy interchange. Under this embarrassment I thought 
it more convenient for the other members of the com- 
mittee as well as for myself to undertake a draft of 
the whole work, hoping that the others would take the 
same course. The work thus undertaken by me has 
been completed after several years of labor; and I 
come now to lay it before my colleagues, and, with 
their permission, before the association itself. It 
should seem proper, therefore, for me to give you a 
brief account of the scope and contents of the work 
to which I thus venture to invite your attention. The 
importance of the subject no reflecting person can 
doubt. One has but to open his eyes upon what is 
passing before him to perceive the necessity and vast- 
ness of public law. Whether he remains at home or 
goes abroad, whether he travels by sea or by land, this 
law is ever present with him. Let us suppose him to 
be at sea. Let us take, for example, the great ship the 
City of Chester, in which the other day I crossed hither 





(8) Gittin 36, b. 
(9) Ibid. 37, a. 
(10) See Buxtorf Lex. Chald. Talm. Rabb. ed. Fisther, page 


899, note. 

(11) Totally incomprehensible is it, how the judge could 
say “The word Rabbiis analogous to the Greek fpa 
Arbitrator, Distributor of Prizes.”’ ‘Rabbi’ (my Lord) isa 
derivation from the good Semitic word “*Rab” (Lord), similar- 
ly as ammi (my people) is derived from am (people), salli (my 
basket) from (basket), and so forth. 

(12) Additamenta to Aruch s. v. vg Iv. 
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from the further side of the western ocean. As this 
vast fabric of wood and iron, cordage and canvas, with 
its outspread wings and its heart of fire, swept on its 
triumphant way, scarcely moving to the right or to 
the left, for aught that wind or storm could do, I 
thought what an illustration it afforded of the public 
law of the world. The ship was English, with an 
English crew. The passengers were members of vari- 
ous nationalities—English, American, German, French, 
Italian, and I know not how many more. The freight 
was destined to different ports of Europe. Observe, 
now, in what manner and by what standard the rights 
and duties of this mixed company of passengers, of 
master and mariners, and of the owners and ship and 
cargo were to be measured and judged. To avoid col- 
lision with other ships, precautions had to be taken by 
the display of lights at night, by signals in thick 
weather, and by steering a particular course, when 
other ships appeared in sight, in conformity with the 
rules of navigation now adopted by maritime nations. 
On meeting other vessels we conversed with them in 
their common language of sea signals, which the mari- 
ners of every nation should learn. If a collision had 
occurred, the wrong-doer and the amount of wrong 
done would have been adjudged by the first court of 
admiralty to which the case should come according to 
the general rules of maritime law. Had another ship 
sailing in the same sea fallen into peril and been res- 
cued by us, salvage would have been awarded by the 
same court, and according to the same law. Had the 
vast and complex machinery by which we were im- 
pelled broken down, and, in a disabled condition, we 
had been driven upon the French coast, we should 
have fallen under the jurisdiction of the French 
courts, where our rights would have been adjudged, 
not so much according to French law as according to 
that law which is common both to France and Eng- 
land, to America, and to all the world—the law of 
nations. If, to escape a sea peril, a portion of the 
cargo had been thrown overboard, the loss arising 
from the jettison should have been apportioned accord- 
ing to a rule of average common to all civilized nations, 
though unfortunately a common rule has not yet been 
agreed upon. Besides those questions, how many 
others might arise! Suppose a contract ora testament 
to be made during the voyage, by what law is it to be 
interpreted or its validity determined? Suppose a 
contract between an Englishman and an Italian, and 
the same to be brought before a French court—or 
suppose a testament to be made by a German, accord- 
ing to the form used in Germany, and to be brought 
before an English court—where are the rules to be 
found by which the questions are to be decided? We 
may imagine other questions, and many of them in 
respect of collision, jettison, wreck, salvage, or per- 
sonal violence, and ask ourselves how these questions 
would be solved by the courts of England, of France, 
or Belgium, or Holland? and we should easily see 
more clearly the importance of that law which is not 
confined to one country or race, but is, or should be, 
common to all countries and all races. From these 
illustrations, in reference to a single vessel out of 
thousands on the seas, it is easy to perceive how vast 
is the extent, and how varied are the details, of that 
public law which is designated variously as interna- 
tional law or the law of nations. In the outlines of that 
science which I have attempted will be found a scheme 
of classification and an arrangement of subjects, not, 
perhaps, the best that could be made, but the best that 





Icould make. The work is divided into two books — 
one relating to peace, the other to war; or, to speak 
more accurately, the first treats of the relations of 
nations and of their members toward each other, ex- 
cept as they are modified by a state of war; the second 
treats of the modification in these relations produced 
by a state of war. The first book is further subdivided 
into two portions, one containing the rules respecting 
the relations of nations to each other and to the mem- 
bers of other nations; the second respecting the rela- 
tions of the members of each nation to the members 
of other nations; the first being that which is com- 
monly known as public international law, the second 
that which is known as private international law. 
Bearing these divisions in mind, let us glance at some 
of the more important divisions which they contain. 
Besides the regulations which are usually treated of 
in works of international law, there are many others 
which, though often mentioned in treaties, do not 
usuaily find a place in general treatises. Thus, after 
treating of the essential rights of nations, such as their 
sovereignty, equality, perpetuity, territory, property— 
of their extra-territorial action, in respect of naviga- 
tion, discovery, exploration and colonization, of fish- 
eries and piracy, of the intercourse of nations with 
each other by means of accredited agents, of interna- 
tional compacts, of asylum and extradition, of national 
character and jurisdiction, of domicile and reciprocal 
duties of nations to foreigners, and of foreigners to 
the nation where they live in respect of residence, 
occupation, religion, obedience to the laws, taxation, 
civil and military service, there are provisions for 
mutual convenience to the subjects of which I attach 
much importance. These relate to shipping imposts, 
quarantine, railways, telegraphs, postal service, pat- 
ents, trade-marks, copyrights, money, weights and 
measures, longitude and time, and sea signals. In re- 
spect to copyright, patent right and trade-marks, I 
would assert the right of the author, inventor or first 
designer as one to be held sacred and maintained in all 
countries. Longitude I would compute everywhere, 
as do the English, from Greenwich, instead of taking 
it for the maps of one country from Paris, and for 
those of another from Washington. For weights and 
measures I would adopt the metric system of the 
French; and as to money I would havea uniform coin- 
age of certain pieces of gold which should pass current 
in every country, and thus save travelers and traders 
from the loss and embarrassment to which they are 
now subject. Then comes that part of the code which 
contains provisions intended for the preservation of 
peace. They would require, first, that there should be 
a simultaneous reduction of the enormous armaments 
which now weigh upon Europe; secondly, that if any 
disagreement or cause of complaint should arise be- 
tween nations, the one aggrieved should give formal 
notice to the other, specifying in detail the causes of 
complaint and the redress sought, and that this com- 
plaint should be formally answered within a certain 
period. If such a course had been pursued by France 
and Germany before the fatal declaration of July, 1870, 
we should probably have been spared the last Franco- 
German war. A provision somewhat similar has 
already been inserted in the treaties of the United 
States with Portugal, Bolivia, Guatemala, Peru, St. 
Salvador and New Granada. Thirdly, it is provided 
that when the parties do not otherwise agree, they 
shall appoint five members of a joint high commission, 
who shall meet, discuss the differences, and endeavor 
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to reconcile them. If the reconciliation thus sought 
fail nevertheless, a high tribunal of arbitration is to be 
appointed in this manner — each nation joining in the 
code transmitting to the parties in difference the 
names of four persons, and from the list of these 
the parties concerned alternately striking off one after 
another until the number is reduced to seven, which 
seven is to constitute the tribunal. Is there any thing 
chimerical or impracticable in this? Let me refer you 
to the last great arbitration at Geneva for an answer to 
that question. Let me go further back and refer to 
the history of the American confederation. We be- 
gan with arbitration. When the independence of the 
colonies was declared, they formed articles of con- 
federation, one feature of which was that disputes be- 
tween the States should be decided by commissioners 
selected by the disputants; or, if they failed to select 
them, by commissioners chosen in this way — three to 
be named by congress from each State; each disputant 
to be at liberty to strike off alternately one name till 
the number was reduced to thirteen; from which thir- 
teen not more than nine nor less than seven, as con- 
gress might direct, were to be chosen by lot to consti- 
tute the commission. A more perfect system was 
afterward established under the present constitution, 
which created the supreme court as the ultimate arbi- 
trator between contending States. Controversies 
between the States have already been adjudged by 
this court. One between Rhode Island and Massachu- 
setts, one between Iowa and Mississippi, in which the 
court fixed the boundary between them, and enjoined 
each State from exercising jurisdiction beyond it. A 
suit was begun by New Jersey against New York, re- 
specting the boundary along the Hudson, which was 
finally compromised by the agreement of 1833, entered 
into between the two States, with the sanction of con- 
gress. Suits have been brought by New York against 
Connecticut; by Alabama and Florida, each against 
Georgia, and between Maryland and Virginia, and be- 
tween New Jersey and Delaware. Why could not the 
plan of arbitration extend to Europe? This continent 
contains eighteen independent States, counting the 
little communities of San Marino, Monaco and An- 
dorra; and considering Sweden and Norway as one, 
and Germany as united, wanting only the Austrian 
province. Ten only of the States exceed in wealth 
and population the richest and most populous States of 
the American union. These ten are—the United 
Kingdom of Great Britain and Ireland, France, Ger- 
many, Russia in Europe, Austria, Italy, Spain, Turkey 
in Europe, Sweden with Norway, and Belgium. The 
five States of Holland, Portugal, Switzerland, Den- 
mark and Greece are each less in population than New 
York. Even Belgium has only 400,000 more, and Swe- 
den and Norway together have only about a million 
more than New York. There can hardly be a sufficient 
reason why Holland, Portugal, Switzerland, Denmark 
and Greece should not submit their differences to arbi- 
tration or to a supreme court, as well as New York 
and Pennsylvania. And if these five European States 
should be made to do so, why not France and Ger- 
many? The only reason, if reason there be, is that 
France and Germany are more powerful; that they 
would not consent to compromise in any respect their 
freedom of action, and that in case of refusal they 
could not be coerced. To this it may be answered that 
the rights of France and Germany are not more sacred 
than those of Switzerland and Portugal; that the con- 
straint upon their independence and freedom of action 





by a voluntary compact to submit their differences to 
arbitrament or judgment, is not more derogatory to 
their true honor, and is not more dangerous to their 
independence and freedom of action, than to a smaller 
State. Of the two, if there be any difference in that 
respect, the weaker State is in greater danger than the 
stronger. The American system binds and coerces 
populous and opulent States, sovereign in every thing 
except as they have limited this sovereignty by their 
own free will, and for the advantage of their own peo- 
ple. New York has already nearly 4,500,000 inhabit- 
ants; Pennsylvania, 3,500,000; and Ohio, 2,500,000. 
When New York is as densely peopled as England and 
Wales, it will contain 16,000,000 inhabitants. But there 
are seventeen States larger than New York — Texas, 
California, Nebraska, Oregon, Minnesota, Kansas, 
Missouri, Nevada, Florida, Michigan, [linois, Iowa, 
Wisconsin, Georgia, Arkansas, Alabama and North 
Carolina; how much larger will it appear when we 
place the 47,000 square miles of New York side by side 
with the 247,000 of Texas, or the 189,000 of California? 
If the population of Texas were ever to equal in 
density that of England and Wales, it would amount 
to 85,000,000, and that of California under the like cir- 
cumstances to 65,000,000. Americans are confident that 
their constitution is strong enough to control their 
largest States, with all the population and resources of 
which their magnificent future gives them the promise. 
Measuring the future by the past, the next half century 
will see some of the States as powerful as the largest 
European States; and unless it be supposed that the 
American is more patient of control, and more obe- 
dient to law than his European brother, it should seem 
to be no harder a problem how to bring European 
States to submit their differences to the arbitrament 
of reason and law, than it is how to make American 
States do the same thing. Great Britain and Ireland 
have 30,000,000 of people, France has 38,000,000, Ger- 
many 39,000,000, Russia in Europe 68,000,000, Austria 
35,000,000, Italy 25,000,000, Spain 16,000,000, Turkey in 
Europe 5,000,000, Sweden and Norway 5,897,000, and 
Belgium 4,839,000. Now, the ratio of increase in 
America is about thirty-five per cent every ten years. 
This ratio will give America a population as large as the 
whole of Europe in a little over fifty years. At the 
present ratio of increase, New York will contain in 
1880 more people than Belgium, and in 1890 more people 
than Swedenand Norway. If Texas and California are 
not subdivided, the time will come when they will have 
a population as great as any European State, saving 
perhaps Russia. Texas, it is said, has as large a pro- 
portion of fertile land as Italy and capable of sustain- 
ing relatively as great a population. Italy has 25,000,- 
000 inabitants; Texas, as densely populated, would 
have 57,000,000; there is nothing, therefore, in the size 
or strength or riches of the European nations to pre- 
vent their entering into and being permanently bound 
by a compact to settle their disputes by arbitration. 
I do not mean to say that every claim which one na- 
tion may make upon another should be submitted to 
arbitration. There may be claims which no self- 
respecting nation would submit to any arbitrators, 
such as those which touch its equality or independence. 
To put one extreme case. Suppose Spain were said to 
claim the sovereignty of Holland, pretending that it 
had not been lost by Philip II. or by any of his suc- 
cessors, I would not have Holland submit such a claim 
to the decision of any arbitrators or of any human 
power. It is not difficult, I think, to draw the line be- 
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tween questions which may not and those which may be 
submitted, and it is the latter only which fall within the 
category of disputable and referable questions accord- 
ing to my view of them. After the provisions respect- 
ing the preservation of peace which I have mentioned, 
the code proceeds to the subject of private interna- 
tional law, containing uniform provisions respecting 
private rights and the administration of justice. Here 
are grouped together regulations concerning personal 
capacity, social condition, the validity and interpreta- 
tion of contracts, the effect of foreign marriages and 
divorces, the devolution of property at death, the ad- 
ministration of justice, procedure and evidence, as 
they apply to the persons and property of foreigners. 
The second general division relates to war, to its effect 
on the rights and duties of belligerents, allies, and neu- 
trals. In respect to belligerents, there are regulations 
respecting the commencement, the conduct and the 
termination of war. The general design has been to 
confine war to persons in military service, and their 
operations against property to that which is public. 
Private war and public war upon private property are 
alike prohibited. The provisions of modern treaties 
forbidding the use of certain deadly weapons, and ex- 
empting hospital surgeons and nurses, are taken and 
extended. The bombardment of defenseless places is 
absolutely prohibited. The various chapters are enti- 
tled thus: Of those who may wage hostilities, against 
whom hostilities may be waged, the instruments and 
modes of hostilities, truce and armistice, medical and 
religious service, prisoners, hostilities against property, 
contraband of war, visitation, search and capture, 
blockade, prize, and the effect of war upon the obliga- 
tions of nations and their members, upon intercourse, 
and the administration of justice. In respect of neu- 
trals, the absolute right of a nation to remain neutral 
while others are at war is asserted in the strongest 
terms. England has often acted upon this principle, 
and never with greater effect than with respect to 
Belgium during the last great war. What is neutral- 
ity? What may aneutral nation do, what ought it to 
do, and what ought it not to do? These questions, 
and the three rules of the Treaty of Washington, are 
not considered. This is, in brief, a sketch of the 
present attempt to aid in the formation of an interna- 
tional code, suited to the civilizations of these nations, 
and to the Christianity of this nineteenth century of 
the Christian era. Since these outlines were prepared, 
two important steps have been taken toward the 
establishment of an international code. One was a 
conference held at Ghent on September 8 last, where 
an institute of national law ‘was founded. This in- 
stitution has undertaken to treat of several important 
subjects during the next year, and to meet again in 
August, 1874, at Geneva, for further action. The sub- 
jects to be treated are international arbitration, the 
three rules of the Treaty of Washington, and private 
international law. A committee of eight was also ap- 
pointed to attend the forthcoming conference at 
Brussels. This conference, which will begin its session 
during the present week—on October 10—had its 
origin in a meeting held in New York on May 15, at 
which a resolution was passed that a meeting should 
be called for consultation upon the best method of 
preparing an international code and the most promis- 
ing means of procuring its adoption. A committee of 
five was accordingly appointed, by whom the meeting, 
which is to be held on the 10th of the month, has been 
called. We hope to see representatives there not only 





from America, but from every nation of Europe. The 
plan proposed is —first, to consider the expediency of 
an international code; and, if found expedient, how 
it should be prepared and proposed for adoption; and 
next, the question of arbitration for the settlement 
of international disputes. In short, the object of the 
Brussels conference is to take the preliminary steps 
for the establishment of a code of the law of nations, 
containing among its provisions a scheme of interna- 
tional arbitration. In this we shall have, I am sure, 
the sympathy of every lover of his race. Of all the 
calamities which afflict mankind war is one of the 
greatest. I do not say that it is the greatest of all, for 
I think that national degradation and slavery, or gen- 
eral corruption and the reign of fraud, are evils greater 
even than war. An oppressed people may justly rise 
against its oppressors. A nation attacked may and 
must defend itself. He who would not fight to the 
death in defense of his family or his country is not fit 
for this world. But in proportion as the defense is 
just the attack is unjust. There would be no occasion 
for the rising of an oppressed people if there were no 
oppression, and no need of defensive war if there 
were not first an aggressive war. And in proportion 
as you diminish the aggression you diminish the de- 
fense. In other words, if there were no aggressive 
and unjust war, there would be no war of defense— 
that is to say, no waratall. I would not detract in the 
least from the merits of those great captains who, fight- 
ing for the rights of their countrymen, have earned 
renown, nor would I dispute that there is in war fre- 
quent occasion for, as there has often been a display of, 
high heroic virtues. But the great men who display 
these virtues have themselves deplored the occasion 
and the evils of the war which they had been obliged 
to wage. Our own Washington was not only first in 
war, but first in peace, and first in the hearts of his 
countrymen; and it was the Duke of Wellington, if I 
remember right, who said that there was nothing 
worse than a battle gained, except a battle lost. I 
would not, indeed, discourage the cultivation of the 
heroic virtues or take away the opportunities for their 
exercise; but assuredly war is not the only school 
where they can be cultivated or exhibited. There will 
always be suffering enough in the world for the exer- 
cise of all the virtues. Does not the shipmaster who 
puts his ship about in a stormy sea at the signal of a 
shipwrecked brother, and stays by him through the 
dark and perilous night till the daylight comes, that 
he may save him at the risk of his own life—does not 
he exhibit as much heroism as any of those who fought 
at Waterloo? Did not the captain of the Northfleet 
who, the other day, calmly accepted death that he 
might save women and children, exhibit as much 
heroic virtue as any of the brave 600 who charged at 
Balaklava? Was Howard less a hero than Marl- 
borough? Would you not as soon deserve the eulogy 
which Burke pronounced upon the former as the poem 
with which Addison celebrated the victory of the 
latter? Let him who would win renown through 
labor, endurance, and self-sacrifice go abroad into the 
world and make war upon the wrong with which it is 
filled. I am not sanguine enough to suppose that war 
is in our time to be put an end to altogether; but I do 
suppose that increased intercourse and the general 
progress of civilization have more and more inclined 
man to the ways of peace. The armor which now 
hangs useless in your baronial halls, the battlements 
that now serve for ornament in place of defense, the 
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walls of cities once formidable but now converted into 
promenades, are so many instances of successive steps 
in the progress from continual war to frequent and 
long-enduring peace. I go suppose, further, that by 
judicial international arrangements, the chances of 
war occurring may be lessened, and that when unfor- 
tunately it does occur its evils may be mitigated. Such 
is the aim of my co-workers and myself in our efforts 
for the amelioration and codification of the law of 
nations; such has been the object of the important 
work which I now place, with all its defects, in the 
library of this association.” 


—-—-— #>e ~~ 
JUDICIARY REFORM. 


ADDRESS BY THE BAR ASSOCIATION. 


ASSOCIATION OF THE BAR OF THE City oF N. Y., 
No. 20 West Twenty-seventh St., N. Y., Oct. 24, 1878. } 

To the voters of the State of New York: It is often said 
inreproach of the members of the bar that, knowing 
better than others the abuses of the judicial adminis- 
tration, they are wanting in zeal and courage for re- 
form. This Association of more than six hundred mem- 
bers of the bar of the city, with its constitutional 
pledge to promote honor among its members and the 
due administration of justice for the people at large, 
has furnished some evidence of its fidelity to that pledge, 
and has done something to redeem the profession from 
merited reproach. When our efforts were needed to 
relieve you of those infamous judges whom judicial 
élections had placed in our seats of justice, we endeav- 
ored to do our duty; and now, when the whole power 
rests with you in respect to a greater and more perma- 
nent reform, it is equally our duty to furnish the aid 
of such advice as our observation, our experience, and 
our convictions suggest. 

Composed, as this Association is, of members of all 
political parties, we shall speak and act upon this sub- 
ject as we do upon others, without regard to partisan 
politics. For more than a quarter of a century the ex- 
periment of judicial elections has been on trial in this 
State. There have been great changes, great scandals, 
and great anxieties in respect of our judicial affairs 
during this period. Few have been satisfied, and the 
best citizens have felt humiliated and alarmed. The 
people of the State have now, for the first time, an 
opportunity of rejecting what we regard as a false and 
vicious method of selecting judges, and of substituting 
one of demonstrated safety and purity. 

The constitutional convention of 1867-8, composed of 
delegates of all parties, with great unanimity advised 
that the electors should decide by ballot whether or not 
the judges and justices of the higher courts should here- 
after be appointed. 

A law of last winter provides the means of depositing 
ballots on this question, and voters have only to make 
sure of ballots in proper form to be able freely to express 
their opinion. The occasion is one of great importance, 
devolving a solemn duty upon every citizen having the 
right to vote. 

It will not be denied that every community, under 
whatever form its government is organized and admin- 
istered, has the deepest interest that the judges should 
beselected by the best methods, supported by the best 
influences, and strengthened by the highest and widest 
Tepute and respect that the resources of the people can 
command. A very little attention will show every one 
that the two methods, the one of electing and the other 





of appointing judges, are essentially different, not only 
in the process of selecting and in the influences that 
surround judges after they are selected, but in the atti- 
tude of observance and respect held toward them by the 
people over whom they administer justice. 

The only question, then, for a sensible, educated and 
public-spirited community, thus intrusted with a decis- 
ion between methods so different and so diverse in ope- 
ration and results is, which is the better of the two, 
which most accords with common sense, which is best 
approved by experience, which will wear the best in the 
serious trials, and amid the great passions and interests 
nursed in the bosom of this powerful and populous 
State? Our experience has left no doubt in our minds 
as to the answer which the general welfare demands. 

In our opinion no substantial benefit of any kind has 
come of our experiment of an elective judiciary, but, 
on the contrary, it has produced serious evils. The sit- 
uation neither admits of nor does it require any ex- 
tended argument from us; but as we appeal only to your 
candid and intelligent judgment, we ought to state 
briefly some reasons for our earnest opinions and our 
deep sense of your responsibility at this time. 

1. When, in 1846, this State first gave its great sanc- 
tion to judicial elections, they had never been tried by 
any civilized State of modern times, except for a few 
months by the State of Mississippi —a State hardly to 
becited as our teacher. In the federal constitution, 
and in the constitutions of all.the original States, the 
fathers of our republican system had incorporated an 
appointed judiciary as one of the highest safeguards of 
the new plan of government which they created. This 
State, therefore, is responsible for the first blow at the 
republican system, and for the judicial abuses which the 
new method of judicial elections may have brought 
upon those States of the Union which have followed 
our bad example. 

2. The change to an elective system was not made 
because the people demanded it, or because the method 
of appointment in this State or elsewhere had developed 
any judicial abuses; for there was no such demand; and 
in the whole period prior to 1846, not a scandal had 
touched the character of a single New York judge in 
connection with his judicial functions; and, as stated 
without challenge by Chief Justice Daly in the conven- 
tion of 1867, the change was made almost without debate 
and ‘‘not for any assigned cause, but purely upon a 
political theory.”” And while the scandals and feeble- 
ness of our elective system have become notorious, there 
has at all times been secured in Massachusetts, in New 
Jersey, and other States, and upon the federal bench, 
with very rare exceptions, as well as in England, by ap- 
pointment, an irreproachable judiciary. 

3. When the elective system was submitted to the peo- 
ple in 1846, there was almost no discussion before them, 
so that we are not concluded by any real judgment of 
those who have gone before us, but are free to act upon 
our own larger experience. 

4. Judicial elections have, in our opinion, as a rule, 
been unfavorable to the selection of men of the greatest 
ability and attainments for the bench, and not less un- 
favorable to the prevalence of courage and fidelity in 
the discharge of judicial functions. The judicial canvass 
is in its very nature demoralizing, and the temptation 
is dangerously strong to make commitments unfavora- 
ble to justice. The judge who reaches the bench through 
a party contest at the polls, where one portion of the 
people support and the other oppose him, by no means 
finds it as easy to be impartial, nor do lawyers and suit- 
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ors find it as easy to believe him impartial as if he had 
been appointed by the governor and confirmed by the 
senate. 

5. Such selections have also been prejudicial to learn- 
ing and character among lawyers. Lawyers of inferior 
capacity, aspiring to the bench, have been induced to 
intrigue for caucus and party influence, and thus the 
more honorable conditions of professional influence 
have been disparaged and neglected. Much in the same 
ratio in which inferior lawyers have been able to reach 
the bench, under the elective system, persons of small 
education and uncertain character have made their way 
at thebar. All honest men of every calling have a com- 
mon interest with all that is honorable and worthy in 
the legal profession, in having only able and upright 
lawyers and judges intrusted with the administration 
of justice in the State. 

6. The election of judges by giving more offices to be 
made the subject of bargainings and intrigues by the 
managers of popular elections has increased the num- 
ber and power of those party mercenaries who live by 
the spoils of elections, and the same course has aggra- 
vated the excessive power of the mere party majority. 

7. Judges are not selected like senators, assemblymen, 
and city officers, to reprecent the property, the opinions, 
or the interests of the people of a locality, but they are 
the mere selection of the fittest members of a single 
learned profession for the purpose of interpreting and 
applying the laws of the State in the same sense and 
the same spirit throughout its borders, irrespective of 
all parties and all local interests, and all popular feel- 
ings. The fact that we vote for representatives is no 
reason why we should vote for judges, but quite the 
contrary. Itis essential that a judge should be selected 
by a method which does not arouse personal prejudice 
or popular passion, which places him under no commit- 
ment to any locality, interest, or political party, which 
shall give all the people who may be suitors or prison- 
ers before him the same power and participation in 
placing him upon the bench, and the same grounds of 
confidence in his impartiality. The method by appoint- 
ment conforms to these conditions, but the method of 
local elections is fatal to all of them. It is unreasona- 
ble to claim that every citizen is as capable as the gov- 
ernor and the senators of judging, or can give the same 
time and attention to judging what particular lawyers 
have the learning and the qualities of mind and char- 
acter which fit them to be judges. 

8. But it is said that the people should retain the sub- 
stantial control of the judicial as well as of the legisla- 
tive and executive departments of their government. 
This means, if the suggestion is made in the interest of 
the people in whose name it is put forth, that the judi- 
ciary of a free State should derive its authority from 
the sovereign people, and be accountable to such 
sovereignty for the exercise of the authority thus de- 
rived. 

Let this claim be conceded to the fullest extent, and 
observe how the system of appointment secures to the 
sovereignty of the people the desired control of selection 
and of accountability, much more faithfully and much 
more clearly than the system of election. 

The first process is to select from the community the 
lawyers to be intrusted as judges with the interests of 
life, of liberty, of property, of public security, credit, 
and honor, which hang upon the administration of 
justice. 

By the method of appointment the governor of the 
State, accredited by popular suffrage with the power of 





the people, in this behalf, performs this first process, in 
a conspicuous place, before the eyes of the whole com. 
munity, under the keen scrutiny of the profession of 
the law, who are to accept aguperior, and in the pres. 
ence of the calm observation of the judges on the bench, 
who are to welcome an equal, and then commits the 
approval or rejection of his choice to the se 
accredited also by the popular suffrages with the whole 
power of the people to accept or reject this selection, 
And until concurrence of these two representations of 
the power and will of the people in the fitness of the 
nominee for the great station for which he is proposed, 
this open, public, responsible, deliberate process of se. 
lection must be continued. 

But how different the first process of picking out, 
judge as executed by the elective system. A secret, 
voluntary, unaccredited junta of one party —in the 
balancing and bargaining of competing interests and 
prejudices to be satisfied in the rough by the arrange. 
ment, whose fleeting record the strong sense of our 
people has stigmatized as a ‘‘ slate ’’— writes down the 
name of the proposed judge. The caucus of the other 
party does the same thing. The labors of the several 
parties being thus completed, what share or function 
is left to the people by election? Have they power to 
say whom they will have for judge? Can they reject 
till a fit man is nominated? By no means! They can 
only say which of the party candidates they prefer, and 
they practically do not pass on this question even, but 
only on which party, in its general drift, is preferred 
for the lead and guidance of the State. 

The change now proposed, therefore, is not an attempt 
to deprive the people of their just prerogative; but the 
question is simply whether the people shall exercise 
their prerogative directly and through an unwise 
method, or indirectly, but more wisely, through their 
own executive and senate. 

A little reflection, also, will show that the power of 
impeachment, or removal by address, is much more ef- 
fective when exercised against appointed judges than 
when directed against those elected. Let our recent 
experience teach a people that loves liberty and desires 
justice not to shorten the arm of impeachment or en- 
feeble its salutary power. 

9. It has been one of the results of our judicial sys 
tem,responding to party majorities and local influences, 
that our decisions have wanted consistency and our 
whole judicial system has been fluctuating and feeble. 
In the period during which Massachusetts has had only 
eighteen supreme court judges, or judicial terms, and 
all England has had only forty-one in her three higher 
law courts, New York has had one hundred and sixty 
judges, or judicial terms, in her supreme court, and one 
hundred and twenty in her court of appeals. And our 
excessive appeals and overrulings and reversals of de- 
cisions have been much in the same ratio as compared 
with those of England and Massachusetts. It is the 
people who bear the expense and the afflictions of such 
useless litigations, and not the lawyers to whom it 
gives employment, who have the greater need of a re 
form. 

10. We think it demonstrable that the country dis- 
tricts have the same ultimate interest with the city in 
arresting those corrupting influences of judicial elec- 
tions which, being first and most developed in the great 
city, are, therefore, most within the public observation 
of city residents. But it is hardly possible that intelli- 
gent residents of the country districts should sappos 
that causes which undermine the integrity and vigor ot 
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the tribunals of justice in the cities can long continue 
without demoralizing the honor of the entire commu- 
nity. If not arrested here, such causes are as sure as 
the cholera or the small-pox, which cities are the first 
to breed, to sweep the entire State. Every honest man 
and virtuous woman in the State ought to be admon- 
ished of the feebleness and perils of our administration 
of criminal justice, by the fearful fact that year by 
year this city of one million of people has more crime 
committed within its borders than London with three 
millions of people. Against less than seventy-three 
thousand criminal arrests in London each year there 
are more than seventy-five thousand in New York 
city; and in London criminal trials are far more 
prompt, and the proportion tried and convicted is far 
greater than here. The administration of criminal jus- 
tice all over the State is much less efficient than it was 
prior to 1846. In the country, as well as in the city, 
crimes have increased in greater ratio than population 
since 1846, and the criminal classes cast their votes for 
judicial officers upon pledges of gentle dealing with 
offenders. We believe these damning facts are not due 
to the greater vice or lawlessness of our people, or to 
any feebleness of republican institutions, but that they 
are, in a great measure, the legitimate result of our 
false and feeble judicial system. This system, to the 
knowledge of all of us, calls to the polls every vicious 
and criminal voter by all the direct interest he feels in 
his own safety for the past, and by his hopes of impunity 
forthe future. It appeals to the honest and virtuous 
voter only by a remote interest, or a mere disinterested 
sense of duty. It combines together the selfish voters, by 
all the strength of a direct common interest and peril, 
to sustain the most unscrupulous candidate; while the 
honest and patriotic voters, affiliated with opposing 
parties, are separated by party ties and prejudices, and 
all cSoperation based on the merits of the judicial 
candidates is greatly embarrassed, if not defeated. 
Those who are the natural supporters of the best judi- 
cial candidate are marshaled in hostile array, about is- 
sues which are utterly foreign to all the qualifications 
ofa judge. Such are the natural results of applying 
the method of election to officers to whom it is not 
adapted, and to which the authors of our republican 
system never intended it should be applied. 

In the presence of such facts and tendencies —con- 
vinced as we are by our experience that the elective 
system applied to judges has neither inspired nor 
strengthened any thing good among the people, but 
that it has lowered the dignity of the bench, weakened 
the force of law, impaired public confidence in the ad- 
ministration of justice, made criminals more numerous 
and bold, and life and character and property less safe 
—we cannot refrain from this appeal; and we earnestly 
call upon all the voters of this State to cast their bal- 
lots, irrespective of all party considerations, for a re- 
turn to that method of judicial appointments which 
the experience of the States, the nation, and the 
mother country has alike approved. 

By order of the Association. 


WM. M. EVARTS, President. 
A. R. Macponovuea, Secretary. 


——___++—____ 


Hon. James C. Smith, who was appointed last spring 
to fill a vacancy on the bench of the supreme court of 
this State, has been nominated for that office by the 
republicans of the eighth district. 





COURT OF APPEALS ABSTRACT. 
AGENCY. 


Action to recover the purchase price of a quantity of 
hops alleged to have been sold to defendant. The con- 
tract for the purchase was made by V., who represented 
himself to be the agent of defendant. He was in fact 
the agent of a firm composed of defendant and G. W., 
and had no authority to act for defendant individually. 
Defendant moved for a nonsuit on the ground of the 
non-joinder of the partner. The moticn was denied. 

Held, that defendant was not individually liable for 
the purchase price of the hops. An agency cannot be 
created by the representations of an assumed agent. 
Marvin, Adm’zx, etc., v. Wilber. Opinion by Peck- 
ham, J. 

AGREEMENT. 

Between attorneys as to suit pending.—This was an 
action brought by the attorney-general under the pro- 
visions of the act authorizing him to institute suits for 
the purpose of annulling certain contracts for canal re- 
pairs (ch. 869, Laws of 1868). After the trial upon de- 
murrer to the complaint, and a decision in favor of the 
defendants, it was verbally agreed between the attor- 
ney-general and defendants’ attorney, in consideration 
of defendants’ waiving all claim for costs, that no fur- 
ther proceedings in the action should be taken, but the 
same should be considered as finally disposed of. In 
consequence of the agreement, and relying upon it, de- 
fendants’ counsel omitted to take any further steps in 
the action, and notified his client that it was finally 
disposed of. About two years after, the successor to 
the attorney-general entered an order upon the decis- 
ion sustaining the demurrer and appealed therefrom to 
the general term, which appeal was on motion dis- 
missed. 

Held, no error (Grover and Peckham, JJ., dissent- 
ing). That the verbal agreement having been acted 
upon by the parties’ attorneys, and defendant having 
been prevented thereby from taking the usual steps to 
cut off the right of appeal, the agreement should be 
deemed as effectual as if in writing, and the general 
term had the right in its discretion to dismiss the ap- 
peal. People of the State of New York v. Stephens et al. 
Opinion by Rapallo, J. 

CONTRACT. 


Action to recover for certain ‘‘ granite heads ”’ alleged 
to have been sold and delivered to defendant by plain- 
tiff. It appeared that K. contracted to build certain 
sewers for defendant. In the contract it was provided 
that, in case of delay in the performance of the work, 
that defendant could take possession and complete the 
same, using such materials as were found upon the 
line of the work. Plaintiff delivered stones for “‘ cul- 
vert heads ’’ upon the line of the work, under a contract 
with K., by which the former was to receive his pay 
efter the stones were set, inspected and approved. 
After such delivery and before a portion of the stones 
were set, K. abandoned the work and the city assumed 
and completed it, and with plaintiff's knowledge used 
said stones, which were accepted and approved. Evi- 
dence was given tending to show that plaintiff knew of 
the conditions of K.’s contract, and it did not appear 
that he asserted any claim to the stones, or that he ob- 
jected to their being taken and used. 

Held, that the mere taking by defendant was nota 
recognition of the ownership of plaintiff, so as to raise 
an implied promise to pay. That if plaintiff, knowing 
the conditions of the contract, stood by and saw de- 
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fendant acting under it, and asserted no claim or made 
no objection to such taking and use, he was estopped 
from claiming the property as against defendant, and 
could not recover, and that a refusal of the court so to 
charge was error. Hogan v. City of Brooklyn. Opinion 
by Allen, J. 

Also held, that in the exclusion of evidence of the 
acts of the city officials on the part of defendant, in the 
absence of plaintiff, in accepting the stones, was error. 
Such acceptance was on the contract with K., and 
plaintiff's absence or presence was immaterial. 


CONVERSION. 

Sale of stocks pledged.— Action upon a promissory 
note. Thecomplaint alleged a sale of certain stocks 
pledged as security and the application of the proceeds 
upon the note. The answer admitted the sale, but that 
it was tortious, because made without a previous de- 
mand and notice, and claimed that plaintiff was liable 
for conversion. Plaintiff, upon the trial, proved with- 
out objection that the stocks were sold at auction, and 
bid off by himself; the sale was made without notice. 
The court held that there was no conversion, and gave 
judgment for the amount of the note. 

Held, no error. That defendant not having objected 
upon the trial that plaintiff was precluded from show- 
ing there was no sale had waived his right, and the 
court was justified in determining the case irrespective 
of the pleadings. That the sale was voidable at defend- 
ant’s election, and he having elected to treat it as illegal, 
there was no sale and therefore no conversion. Bryan, 
Ex’ x, etc., v. Baldwin. Opinion by Grover, J. 


FRAUD. 


Proof of to invalidate a sale.—A creditor of a vendor 
who seeks to invalidate a sale upon the ground of fraud 
must prove facts from which a legitimate inference of 
fraudulent intent can be drawn. Evidence simply jus- 
tifying a suspicion is not sufficient, nor is the vendor’s 
fraudulent intent sufficient. There must be proof that 
the vendee was also implicated in the fraud, and proof 
of inadequacy of price alone does not accomplish this. 
Jaeger v. Kelley, Sheriff, etc. Opinion by Church, C. J. 


INDICTMENT. 


Variance.— Plaintiff in error was indicted for forging 
and altering a check, which was set forth in the indict- 
ment. Upon the check as given in evidence upon the 
trial was the indorsement of the payees named therein, 
and arevenue stamp, neither of which were set forth 
in the description of the check contained in the indict- 
ment. The counsel for the prisoner requested the court 
to direct the jury to acquit the prisoner on the ground 
of a variance between the indictment and the proof. 
The court refused the request, and counsel excepted. 

Held, that the omission did not constitute a variance. 
Neither the indorsement nor revenue stamp formed a 
part of the check, which is a complete instrument of 
itself. Miller v. The People. Opinion by Rapallo, J. 


INSURANCE. 


Agent.— Action to compel defendant to account for 
moneys alleged to have been received by him as agent, 
upon a policy of insurance upon the life of D., plaintiff's 
intestate. Said D. had agreed with the company in 
which he was insured for the surrender of his policy 
and a return to him of his premium notes, which notes 
had been sent to the company’s agent to be delivered 
up. D. gave his policy to defendant as his agent, and 
instructed him to surrender the same for cancellation. 
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Defendant surrendered the policy, but before the note 
had been canceled or surrendered applied to have the 
policy renewed for the benefit of himself and G. D, p, 
The agent thereupon returned the notes to the company 
with a statement that D. wished to renew, and that de. 
fendant and G, D. D. were to help him. A renewy 
policy was then issued for the benefit of defendantang 
G.D. D. The premiums were thereafter paid by de 
fendant and G. D. D., as were also D.’s premium notes, 
less the amount of dividends credited thereon. G. )p, 
D. assigned his interest, and upon the death of D, de. 
fendant collected the amount of the policy. 

Held (Grover, J., dissenting), that by accepting th, 
renewal policy defendant must be deemed to hay 
adopted the instrumentalities by which it was obtained, 
and was bound by the representations of the agent to 
the company, that aside from this defendant, whik 
acting as agent, having acquired, by departing from 
his instructions, a benefit, a part of the consideration 
for which proceeded from his principal, plaintiff had, 
right to adopt his acts, and to call him to account for 
the profits derived from the transaction. 

It seems that if defendant had asked and obtaine 
the consent of his principal, in the absence of collusioy 
or fraud, defendant might have been discharged from 
his obligations as agent, and might have acquired 4 
beneficial interest in the policy. Dutton, Adm’, ete, 
vy. Willner. Opinion by Rapallo, J. 


PRACTICE. 


Pleadings counter-claim in answer.— Action upon two 
promissory notes. The defendant’s answer alleged sub 
stantially that the notes were given in part payment of 
a farm sold to defendant by plaintiff's testator; tha 
defendant was induced to purchase by means of false 
and fraudulent representations, as to the territorial 
extent of the farm; that the land falsely represented to 
forma part of the farm, would have enhanced its value 
$5,000, and defendant had sustained damage to that 
amount. No reply was interposed, and upon the trial 
defendant moved for judgment upon the pleadings. 
No objection was made of want of proof of damages 
Judgment was directed for plaintiff. Held, error; 
that the answer set up matter constituting a counter 
claim, which plaintiff admitted by the failure to reply. 
That there having been no objection, and the decision 
of the court not being placed on the ground of want 
of proof of damages, it must be deemed to have de 
cided that the answer did not set forth a counter-claim 
(Church, Ch. J., and Grover, J., dissenting). The rule 
applicable to motions for a nonsuit, which requires the 
defendant to specify objections, which, if specified, 
could be obviated by proof, if equally applicable where 
the defendant becomes the actor in seeking to enforce 
a counter-claim. Isham, Ea’ria, ete. v. Davidson 
Opinion by Rapallo, J. 


STATUTE OF LIMITATIONS. 


Married women.— Action upon an award in favor of 
plaintiff's testatrix, made and published August 31, 
1857, by which defendant was decreed to pay het 
$2,000, and interest from {May 1, 1854. The testatrix 
was a married woman, and so continued until het 
death, February 4, 1862. This action was commenced 
February 11, 1867. The defense was the statute of 
limitations. Held, that the action was barred. That 
under the provisions of the Code, limiting the time 
for the commencment of actions, as amended in 1851, 
the disability of marriage declared thereby, which pre 
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yented the running of the statute against a married 
woman (§ 101, sub. 4), gave to her five years additional 
in case the disability continued so long, but only gave 
one year additional after the disability ceased (§ 10). 
Dunham et al., Ex’rs, etc. v. Sage. Opinion by Peck- 


ham, J. 


—_———_>___——_- 
GENERAL TERM ABSTRACT. 
SUPREME COURT — First DEPARTMENT. 


ACTION PENDING. 


Pendency of another action: when not a bar: cause of 
action.— The only cause of action stated in the com- 
t is that the defendant had brought actions of 
ejectment in the superior court for recovery of certain 
real estate, and had afterward commenced summary 
ings to recover possession of the same premises 
forrent then due. That the proceedings of defendant 
in procuring such summons are injurious to plaintiffs, 
and an abuse of the proceedings under the statute. 
Appeal from order sustaining a demurrer to the com- 
int. 
o. that no good cause of action is stated. It is no 
ground for an injunction that the proceedings are in- 
jurious to a party, if such proceeding is proper. If it 
is not legal for the party to take such remedy, it should 
be defended on showing such illegality’in the proceed- 
ing sought to be enjoined. Success in either of these 
proceedings can be pleaded to defeat the other. Order 
afirmed. Guissler et al. v. Stuyvesant. Opinion by 
Ingraham, P. J. See case under same title, 12 Abb. N. 
8, p.6; also, 8 Alb. L. J., pp. 207, 216. 


ALLOWANCE. See Costs. 


BILLS, NOTES, ETC. 

Checks given under special agreement: when they can- 
not be enforced: consideration: composition agree- 
ments.— Appeal from judgment in favor of defendant. 
This action is brought upon a check given to plaintiffs 
by defendant. It appeared that the check was placed 
in plaintiffs’ possession to be held subject to the drafts 
of defendant in favor of those of the creditors of one 
Landman, who should release him from his indebted- 
ness. An attempt was made to procure the releases, 
but was not successful, except with a few, inciuding 
the plaintiffs. Defendant then demanded the check 
and stopped its payment. 

Held, that the plaintiff had no right of action on the 
check. They could obtain no title till the defendant 
had made drafts on them for some portion of its 
amount. If the plaintiffs had any claim upon the de- 
fendant upon the composition paper, it should be 
enforced on the agreement therefor. And the agree- 
ment, even if it was enforceable against defendant as 
acompromise, was void as to plaintiffs, for they had 
agreed to receive a larger sum than stated in the 
agreement. Judgment affirmed. Claflin et al. v. 
Fisher. Opinion by Ingraham, P. J. 

CASES REVIEWED. See Insurance. 

CAUSE OF ACTION. See Bills, etc., and Action Pending. 
COMPOSITION AGREEMENTS. See Bills, etc. 
CONFLICT OF TESTIMONY. See Insurance. 

CONSIDERATION. See Bills, etc. 
conTRACTS. See Bills, etc. ; Insurance and Real Estate. 


COSTS. 


When allowance cannot be given.— Appeal from an 
order granting an allowance. The only relief sought 





was an injunction, for a limited period, to restrain the 
prosecution of certain summary proceedings. No 
money was sought to be recovered, and no property 
was the subject-matter of the action. A demurrer to 
the complaint was sustained. 

Held, the value of the right to prosecute the sum- 
mary proceedings cannot be estimated. The question 
raised did not involve the recovery of any lands nor of 
the rent alleged to be due. The decision did not affect 
the right to the rents nor to thelands. The remedy of 
defendant for his expenses and damages should be had 
on the injunction undertaking. The statute gives an 
allowance on the amount recovered or claimed, or the 
subject-matter involved. In the latter case such value 
is to be ascertained by the court. There was nothing 
in this case on which an allowance could be estimated, 
nothing recovered, and no money or property claimed. 
Order reversed. Guissler et al. v. Stwyvesant. Opinion 
by Ingraham, P. J. See same case under “Action 
Pending,” supra. 

"DAMAGES. See Insurance. 
DESCRIPTION. See Real Estate. 
ENCROACHMENTS. See Real Estate. 
EVIDENCE. See Insurance. 

INJUNCTION. See Action Pending; Costs. 


INSURANCE, 


1. Fire insurance: evidence as to value of property 
destroyed: representations of inswred: rules of re- 
covery on policy.— Appeal from judgment in favor of 
plaintiff. This action is brought to recover upon a 
policy of insurance against fire, issued by defendant 
to plaintiff. Several exceptions were taken below to 
the admission or exclusion of evidence which we re- 
viewed in the opinion of the learned presiding justice. 

Held, first. That the evidence on part of plaintiff as 
to what it would cost to replace the mill and machin- 
ery destroyed, was improperly admitted. It involved 
an obligation on the part of the company to substitute 
a new building for an old one, and the error is appar- 
ent when it was shown the whole property, including 
land and water, had cost plaintiff $4,000, and the cost 
of a new mill and machinery was estimated at $8,000 
and over. Second. The questions put to witnesses as 
to the value of the building on the 14th May, 1860, six 
days before the fire, were improperly excluded. It is 
not to be expected that witnesses can be produced to 
prove the value from examinations made on the day of 
the fire. A knowledge of the building six days before 
was amply sufficient to enable them to testify on that 
question. The law would presume the same state of 
things to continue until the fire, and if any alterations 
or improvements were made to increase the value, the 
plaintiff could have shown it. One of the conditions 
of the policy requires proof to be given of the cash 
value of the building. Third. One of the representa- 
tions in the policy was, whether the supply of water 
was sufficient. The answer was,“ sufficient with proper 
arrangements.’ Evidence was offered to show a 
scarcity of water so that the mill could not run. 
Whether there was any deficiency or not was a ques- 
tion which, if considered as a warranty, should have 
been submitted to the jury, and the questions on that 
subject were improperly excluded. (Le Roy v. Market 
Fire Ins. Co., 39 N. Y. 90; Le Roy v. Park Fire Ins. 
Co., id. 57; and 45 N. Y. 80, cited.) Judgment re- 
versed. Steward v. Phenix Fire Ins. Co. Opinion by 


Ingraham, P, J. 
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2. Rule of damages on a fire insurance policy: value, 
how proved.— On a fire insurance policy the insured 
can, in no event, recover more than the actual loss at 
the time of the fire. The contract is one of mere in- 
demnity. Propositions to estimate the difference in 
value between a new and old building, and to give the 
difference in damages, and to give the cost of erecting 
anew the building as damages have both been rejected 
(1 Mete. 195, cited). The actual value of the building 
at the time of the fire is to be ascertained from the 
opinions of persons conversant with it before its de- 
struction. A reasonable time previous within which 
the witnesses have seen the building would qualify 
them to speak of its value, if they were otherwise ex- 
perts in such matters. Ib. 

8. Policy of fire insurance: when reformed : contracts : 
mutual mistake: conflict of testimony.— Appeal from 
judgment in favor of plaintiffs. This action is brought 
to reform a policy of fire insurance issued to plaintiffs 
by defendant, and to recover the amount of insurance. 
The property insured was a mill. The defense is that 
the property was insured on the understanding that 
the mill should be run and operated in the day only, 
whereas it was operated by night, the risk thereby in- 
creased, and the fire caused during the night. Plaintiff 
testified that defendant’s agent agreed to give permis- 
sion to run the mill at night, and that defendant 
‘would write” in the same form as another company 
granting that privilege; that plaintiff took the policy 
of the other company to the agent and received defend- 
ant’s policy; that plaintiff did not discover till after 
the fire that the permission to run at night was not in 
the policy. Defendant’s agent testified that no such 
privilege was requested from or agreed to by him. The 
case was tried before Mr. Justice Barnard, of the sec- 
ond depurtment, who found that by mutual mistake 
of both parties and their agents the permission was not 
inserted in the policy, and that the mistake was not 
discovered till after the fire. He rendered judgment 
directing the policy to be reformed by inserting the 
permission, and then rendered judgment for plaintiffs 
for the amount of the loss. On appeal the case was 
sent to this department. Held, to reform a contract it 
must appear that such mistake was made by both par- 
ties. If one party was mistaken and the other was not, 
no such judgment can be rendered. This is to be set- 
tled like any other question of fact, by the jury or by 
the court if tried without a jury, and where the evi- 
dence is conflicting the finding at the trial is conclusive 
on both parties. There being such a conflict here, the 
judgment below is conclusive. Judgment affirmed. 
Van Twyl v. Westchester Fire Insurance Company. 
Opinion by Ingraham, P. J. 

4. Ib.: cases reviewed.— The case of Salms v. Rutgers’ 
Ins. Co., 8 Bosw. 578, is urged as authority for the po- 
sition that the policy cannot be reformed after the loss 
has occurred. That case was reversed in court of ap- 
peals, 3 Keyes, 416; also see Bidwell v. Astor Ins. Co., 
16 N. Y. 263. Ib. 

MANDAMUS. 

1. When mandamus will not be allowed. Cases against 
municipal officers — Appeal from an order refusing to 
grant a mandamus against the defendant, the comp- 
troller of the city of New York. Defendant denies the 
validity of the contract, and charges that it was ille- 
gally made, and that the prices charged are excessive. 
Held, that these questions should be tried in an action 
against the city upon the contract. A mandamus is 
proper in cases against the city, arising from the re- 





fusai of some officer to do his part of the duty neges 
sary to pay, if the claim is not disputed, or in cases jn 
which some duty is to be performed other than the 
mere payment of a debt, or where the remedy by 
action is inappropriate. This case is not within the 
exceptions. Order affirmed. People ex rel. Gindety, 
Green, Comptroller, etc. Opinion by Ingraham, P. J, 
2. Ib. — Neither in England nor in this State hag , 
mandamus been allowed where there was a remedy by 
action, and a reasonable doubt as to the validity o 
the claim, or any conclusion that it should be examined 
by due process of law. Ib. Opinion by Brady J. 


MISTAKE. See Insurance. 
REAL ESTATE. 


Description of premises: encroachments: contracts, 
This action was brought to rescind a contract for the 
purchase of real property, and obtain the return to 
plaintiff of a ten per centum deposit made at time of 
its execution. Upon somewhat conflicting evidence 
the court below found that, at the time of the sale, its 
terms were read by the auctioneer, ‘‘ which described 
said premises as lot 45, Crosby street, east side, twenty. 
five feet more or less, front and rear, by 100 feet deep 
on each side,’’ and that after the premises were struck 
off to plaintiff he signed a memorandum of his pur 
chase with the same words of description; that de 
fendant was ready and able to give a good title, fres 
and clear, of the premises, and tendered the same, but 
plaintiff refused to take said conveyance and pay th 
balance due on the contract of purchase. It is then 
found as a matter of law, that defendants are entitle 
to judgment for the residue of the purchase-money on 
the delivery of a deed, free from incumbrance, of 
premises described ‘“‘ as commencing at the point wher 
the house, on 45 Crosby street, meets that street; 
thence easterly one hundred feet, more or less, to the 
north-easterly corner of another building on said lot; 
thence southerly twenty-five feet, more or less, to the 
south-easterly corner of the last-named building; 
thence westerly to the northerly wall of the building 
known as 43 Crosby street, as the same now stands, to 
the easterly side of Crosby street; and thence north 
erly along the same twenty-four feet and two inches, 
more or less, to the place of beginning. The evidenw 
was, that the northerly wall of No. 43 encroached m 
the premises in question ten inches in front, which 
encroachment increased to sixteen inches at a distance 
of thirty feet from the street, and for thirty feet fur 
ther it was two inches. The deed was declined by 
plaintiff on the ground of such encroachment. De 
fendant admits that there had been such an “ inai- 
vertent ’’ encroachment, but alleges that it had bea 
admitted by the owner of the adjoining lot, and its 
removal promised, and that it is therefore no incum- 
brance. The judgment follows the conclusion of lav 
above stated. On appeal: 

Held, that the law makes no such conclusion as above 
stated from the finding of fact. The plaintiff would# 
least be entitled to a conveyance, that would give him 
the whole of No. 45, so that whenever the “ inadver+ 
ent encroachment ’’ was removed, he would take th 
entire lot. The judgment excludes him from all right 
to the part encroached upon, and obliges him to takt 
an irregular line, such as neither party could have col 
templated at the sale. The plaintiff bought the whol 
lot, ‘twenty-five feet front more or less,’’ and not ali 
reduced by such an intrusion as defendants claim thist? 
be. It is not a question whether the lot is really mor 
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or less than twenty-five feet, but whether the pur- 
chaser is entitled to it without an encroachment, 
which embarrasses the title to a part and impairs the 
yalue of the whole. Judgment reversed. King v. 
Knapp et al. Opinion by Davis, J. 
REPRESENTATIONS. See Insurance. 
+ —___ 
LAWYERS IN FRANCE. 


There is, in each court or tribunal, a certain number 
of solicitors whom the suitors are obliged to employ; 
their duties are to make all actes de procedure (acts of 

ings) necessary to lead and manage an affair up 
to the day of the pleading; the solicitor draws up the 
summons and conclusions, and directs, therefore, the 
lawsuit, the barrister not being at liberty to plead any 
other facts or arguments than those mentioned in the 
conclusions or summons; it is consequently the solic- 
itor who makes out the brief which is remitted to the 
barrister when the cause is ready to be heard. The 
solicitor is in direct communication with the client, 
gives instructions to the bailiff, and prepares the means 
and grounds of pleading of the barrister, whom he is 
generally at liberty to choose in all affairs of no great 
importance; however, the client can consult his barris- 
ter whenever he may think proper, without the inter- 
ference of the solicitor; and generally in affairs of 
great importance it is the barrister who is consulted 
first, and who leads the cause; but in such cases the 
barristers respect the clients of each solicitor, for being 
in connection with the solicitors, and receiving from 
them the briefs of little importance, they would com- 
promise their own clients by acting otherwise. It is 
only barristers of eminence who are independent of 
solicitors; as regards the young barristers, out of one 
hundred briefs ninety-five come from solicitors. 

The solicitors can only practice in the tribunal where 
they are admitted; they cannot under any pretext in- 
terfere with any commercial, county court, or other 
affairs, such as to draw up deeds, manage property, col- 
lect debts, etc. They are not at liberty, as in London, 
to draw up any deeds whatsoever, such as wills, mar- 
riage settlements, liquidation of partnerships, deeds 
of partnership, leases, deeds of mortgage, sale of im- 
movable property, sale of furniture, etc., which devolve 
on the notaries or ‘‘ agents d'affaires ’’ (agents). 

The solicitors are paid for every thing drawn up by 
them, and for each attendance at the tribunal, in con- 
formity with a tariff made in 1804. In the offices of 
solicitors of the civil tribunal of Paris, each brief is 
charged at the rate of 100 fr. (£4) on an average, in the 
country from £2 to £2 10s., but the solicitor’s expenses 
are increased by the stamp and registering duties; so 
that in a note of charges of £8 the solicitor does not 
receive more than £3, or £3 10s., the rest is for the 
government, 

The solicitor’s and bailiff’s expenses are always to be 
paid by the suitor who loses the case. In the note of 
charges of a solicitor appears a sum of 12s. for the 
Pleading of the barrister, in conformity with the tariff 
of 1804, but the 12s. are always kept by the solicitor, 
who, of course, could not offer them to the barrister. 
The solicitors are not entitled to any fee but that 
granted to them by the tariff; but in important cases, 
and when the solicitor is a man of talent, he always 
Teceives from his client an extra fee, which does not 
appear on the note of charges. 

Solicitors are not required in a criminal cause; when 
they appear before a tribunal correctionnel (court for 





the trial‘of misdemeanors), or a cour d’assise (courts of 
assize), it is only as mere mandataires (attorneys), and 
in such a case their fee is always paid by their client. 

When one of the parties is sentenced to pay the 
costs, the solicitor of the opposite party obtains from 
the tribunal a judgment called executoire, which au- 
thorizes him to receive his charges before his client, 
so that the first installments paid by the suitor who has 
lost the case are employed in paying the charges of the 
solicitors and bailiffs. 

The solicitors of each tribunal are, like the bailiffs, 
constituted a corporation, and have a chambre syndi- 
cale (syndic), elected as aforesaid, and having the duties 
hereinbefore mentioned. 

The successors are presented, and the practices are 
sold in like manner as we have already mentioned in 
reference to the bailiffs, but we have omitted to add 
that such sales are made by acts under private signa- 
tures and registered, and that the government, after 
having received information from the chambre des 
avowes (syndic of the solicitors), can lower the price of 
purchase, notwithstanding the agreement of the par- 
ties; such price is generally equivalent to the proceeds 
or produce of five years. We have mentioned the con- 
ditions required to be a solicitor; the barristers and 
the bailiffs who possess such qualities can, after having 
left their first practice, purchase a solicitor’s practice, 
but they cannot hold two at the same time; however, 
up to 1820, solicitors used to plead as barristers, and 
now, in certain little towns where business is not im- 
portant enough to require a “college ’’ (corporation) of 
barristers, the solicitors attend at the same time to the 
duties of barrister and solicitor. 

The solicitors having generally the same university 
degrees, and the same experience as the barrister, are 
in a position to plead. It has been proposed many 
times to suppress the solicitors, and to give their 
duties to barristers, and vice versa; such amendment 
has been postponed by the difficulty for the govern- 
ment to re-imburse the value of the practice. 

Formerly, when the solicitors had only the degree of 
capax, or that of bachelor at law, the barrister, whose 
legal studies were more complete, and who possessed 
the degree of licenciate, or doctor, was indispensable, 
and his employment was also a better guarantee for 
the suitors; but now, the solicitors having the same 
knowledge and degrees as the barristers, it is to the 
interest of the suitor to pay one person only in lieu of 
two. 

Besides, the solicitor who leads the cause from the 
beginning, and who is constantly in connection with 
the client, is more acquainted with the brief than the 
barrister, to whom the same is remitted a few days 
only before the hearing. 

Therefore, in that respect, an amendment will cer- 
tainly be useful, but what is more urgent and pressing 
is a reform of the judicial expenses and of the pro- 
ceedings, which would have been done by the imperial 
government if it had lasted longer. 

In the present state of things, solicitors, like bailiffs, 
are paid for every act done by them and each attend- 
ance, and are not entitled to extra fees. The result is, 
that the interest of the solicitor and bailiffs is to have 
as many lawsuits and make them last as long as pos- 
sible, which is very prejudicial for the public, a bad 
transaction or compromise being preferable to a good 
lawsuit. Then it happens sometimes that, during the 
course of the proceedings, the debtor becomes insolv- 
ent, and when the suit is finished you cannot even 
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receive what was amicably offered before the Beginning 
of the proceedings; therefrom comes the want of sym- 
pathy which the solicitors and bailiffs meet with, as 
well from the public as from the government; there- 
from comes, also, part of the prestige of the barristers 
and the necessity in the large cities of the agents 
d@ affaires (agents). 

Indeed, the latter are subjected to no tariff as 
regards the fees, which are fixed amicably between 
them and their clients, according to the importance or 
result of the cause, the fortune of the client, the repu- 
tation of the barrister or ‘‘agent,’’ but never according 
to the quantity of work or to the number of attend- 
ances to the court; so that they may receive £30, £40, 
or £100 or more for an opinion, or a transaction which 
takes them a very short time, and £4 or £6 for a plead- 
ing of three hours, which requires great preparatory 
work; therefore, if the solicitors and bailiffs have 
greater interest in a lawsuit, the barristers and agents 


prefer the transaction, consequently their opinion has ° 


a great weight, because they have the same interest as 
the clients themselves. 

That would be very easy to alter; if the solicitors 
received an optional fee paid by the client, and not by 
the party who loses the case, they would certainly 
prefer conciliation. 

In that respect I think if the French system requires 
certain alterations, the English one is still a great deal 
more defective. 

What we have said in reference to the solicitors of 
the tribunal of “first instance,’ is also applicable to 
the solicitors of the “ courts ’’ (cours d’appel), who are 
constituted, regulated and paid in like manner. 

The barristers hold the first rank amongst the law- 
yers; they enjoy generally a great deal of considera- 
tion on account of their real knowledge, and especially 
on account of their duties. The barristers cannot 
trade; they must do nothing but give opinions and 
plead; they can give their opinion even by writing, 
about the drawing up of summons, conclusions, trans- 
actions, and other acts, but they cannot draw up the 
same themselves, nor have any deed signed in their 
office, in order not to incur any responsibility. 

E. De Meray (Avocat Francais). 


—_—__@—____. 


THE CHANCERY IN OLDEN TIMES. 


Under Edward I the officers of the Chancery (Court) 
lived and lodged together at an inn, or hospitium, which, 
when the King resided at Westminster, was near the 
palace, or, perhaps, part of it, until it was removed to 
the Domus Conversorum, under Edward III. The writs 
were sealed on a marble table which stood at the upper 
end of the hall, and there they seemed to have been 
delivered out to the suitors. It is supposed that this 
table still exists beneath the stone stairs. When the 
King traveled he was followed by the whole establish- 
ment of the Chancery (Chancellor, clerks, and all), on 
which occasion it was usual to require a strong horse, 
able to carry the rolls, from some religious house bound 
to furnish the animal; and at the towns where the King 
rested during his progress, a hospitium was assigned to 
the Chancery. 

Even as far back as the reign of James I the Chancel- 
lor’s duties were very weighty; when Lord-keeper 
Williams first held the great seal, the press of business 
was so great that he was compelled to sit in his court 
for two hours before daylight, and to remain there un- 
til between eight and nine, and then repair to the House 





of Lords, where he stayed till twelve or one: after tak. 
ing some refreshment at home he would return to his 
court, and hear such causes as he was able to hear jp 
the morning; or, if he attended at council, he woulg 
resume his seat in Chancery toward evening, and sit 
there until eight o'clock, and even later: on reac 
home after all this fatigue, he read all the papers his 
secretaries laid before him; and then, although the 
night was far gone, would prepare himself for the 
House of Lords the next day. Whitelock mention; 
himself and his brother commissioners sitting in Chan. 
cery from five o’clock in the morning to five o’clock in 
the afternoon. 

Sir Lancelot Shadwell, the late Vice-Chancellor of 
England, in his evidence before the Chancellor Com. 
mission, declared the business in the Court was then 
so heavy, ‘‘ that three angels could not get through it.” 
Sir Thomas More, when he took his seat for the first 
time in the Court of Chancery, addressing the bar and 
audience, said: ‘‘I ascend this seate as a place full of 
labour and danger, voyd of all solide and true honour; 
the which by how much higher it is, by so much greater 
fall I am to feare.”” Laborious indeed it was then, and 
still more laborious is it now— but void of honor it 
never was, and never will be; and all such professions 
of indifference to its dignity, because of the duties an- 
nexed to that dignity, as much deserve contempt as 
they meet with neglect. ‘‘When I was Chancellor,” 
says Bacon, “I told Gondomar, the Spanish Ambassa- 
dor, that I would willingly forbear the honor to get 
rid of the burden; that I had always a desire to leada 
private life.” Gondomar answered that he would tell 
me a tale :— ‘‘ My lord, once there was an old rat that 
would needs leave the world; he acquainted the young 
rats that he would retire into his hole, and spend his 
days in solitude, and commanded them to respect his 
philosophical seclusion. They forbore two or three 
days; at last, one hardier than his fellows ventured in 
to see how he did; he entered and found him sitting in 
the midst of a rich parmesan cheese.”’ 

———__>__——_ 
LEGAL NEWS. 

The Michigan constitutional convention has ad- 
journed sine die. 

A baronetcy is to be conferred on Right Hon. Russel 
Gurney in acknowledgment of his services in this 
country. 

Sir Edward Thornton has received permission from 
his government to act as umpire to the Mexican claims 
commission. 

At the recent meeting of the medico-legal society of 
New York city, Dr. J. O’Shea, of Stapleton, L. I., read 
a paper on “The principles of legal responsibility as 
applied to the insane.”’ 

Hon. J. Bancroft Davis has presented to the bar 
association of New York a set of books —seventeen in 
number— containing a full report of the proceedings 
of the Geneva arbitration. 


At the opening of the supreme court of the United 
States on the 23d inst., Atttorney-General Williams 
presented the resolutions of the bar in respect to the 
memory of the late Chief Justice Chase. Associate 
Justice Clifford reviewed the public career of the 
deceased. The court concurred in the resolutions of 
the bar, and directed that they be entered on the 
minutes of the court, and from respect to the de 
ceased, adjourned until the following day. 
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INTERNATIONAL LAW. 


The recent efforts of the jurists and publicists at 
Ghent and at Brussels, in behalf of an international 
code and of arbitration, have attracted very general 
attention, though in this country and in England 
there has been a tendency to look upon them as Uto- 
pian. It might seem a little singular that the only 
two nations that have submitted an important con- 
troversy to arbitrament should be skeptical of its 
feasibility in the solution of international disputes, 
and lukewarm on the subject of its general adoption, 
were not the unpleasant features of the Geneva Arbi- 
tration — the pettifogging indirect claims, the angry 
protest of Sir Alexander Cockburn, and even the 
uncanny little book of Mr. Caleb Cushing, fresh in our 
minds. England was certainly not gratified with her 
experience, and very naturally her publicists, Mon- 
tagu Bernard, Vernon Harcourt, Westlake, and the 
rest, expressed grave doubts whether any thing could 
be done or ought to be done, and kept away from the 
congresses. 

On the other hand, the continental publicists — 
Selopis, De Lhuys, Mancini, D’Itajuba, Calvo, and 
others well known in the field of International Law, 
expressed the utmost confidence in the practicability 
of adopting some common method of dealing with 
international differences, and gave their hearty sup- 
port to the movement for a Congress to consider the 
matter. 

The chief apostle of the codification of interna- 
tional law is Mr. David Dudley Field, who, some 
seven years ago, proposed to the Social Science Con- 
gress the appointment of a committee to prepare the 
outlines of such a code. The proposition was well 
received, and prominent jurists from different coun- 
tries— Mr. Field among them — were appointed such 
committee. The labor of preparing the work was 
distributed among the committee; but owing to diffi- 
culties connected with the interchange of views, etc., 
Mr. Field concluded to prepare a draft of the whole 
work. The result of his labors, which we have here- 
tofore quite fully noticed, were recently laid before 
the Social Science Congress, with some remarks, pub- 
lished in these pages last week. From this beginning 
sprang the movement which has thus far resulted in 
the two congresses in Belgium and the Institute of 
International Law. 

What the ultimate results of the movement may 
be no one can, of course, tell; but that a satisfactory 
or authoritative Code of National Law, or a general 
adoption of Arbitration, will be among the results, 
seems exceedingly doubtful. The old want of a ful- 
crum from which to move the material universe is just 
as apparent in this attempt to move the political world. 





The formation of a code of international rules, 
such as would receive the sanction of publicists, and 
even of States, is by no means impossible, nor, per- 
haps, so very difficult; but to secure that executive 
force essential to the very existence of law is not 
likely to be accomplished in this generation, as it 
would involve on the part of each State the surren- 
der of its absolute independence. It is an undoubted 
fact that even the recognized law of nations is 
founded only on voluntary and continuous contract. 
A code would needs go much beyond the recognized 
law, and regulate matters hitherto in doubt or con- 
troversy, and would, therefore, be less likely to meet 
with voluntary obedience than what is now generally 
conceded to be law. 

There is even less probability of the successful sub- 
stitution of Arbitration for war. Were the nations 
to join in a consent to it, the consent would impose 
a moral rather than a jural obligation — an obligation 
among nations as among men, not always regarded. 
Disarmament is naturally a part of this plan of Codi- 
fication and Arbitration, and it is argued that the re- 
duction of the immense standing armies of the Euro- 
pean powers will destroy, at all events, the power for 
aggression. But if one of the powers should refuse 
to reduce its standing armies, all the other powers 
would have the alternative of maintaining theirs, or 
of subjecting themselves to the unobstructed invasions 
of the dissenting power whenever it should so deter- 
mine. Mr. Field, in his outline code, provides for an 
advisory tribunal of first instance, and a sort of court of 
last resort or High Tribunal of Arbitrators. <A nation 
having grievances, and seeking remedy, is to make 
formal complaint to the aggrieving power, and the 
latter is to make answer. If the parties do not other- 
wise agree, they are to appoint the advisory tribunal ; 
and in case this fails to effect a reconciliation, a high 
tribunal of arbitration is to be appointed by the other 
powers. Mr. Field asks if there is “any thing chi- 
merical or impracticable in this?” Possibly not for 
isolated cases, but as a binding rule for the conduct 
of nations, yes. In the first place, there would be no 
means of compelling a nation, even though it had 
accepted the code, to submit itself to the decision of 
the tribunal, nor, if it did, of compelling obedience 
to its decision. Without this coercive power the 
whole thing would be futile. To be sure the other 
powers might combine in exacting obedience; but 
unless the point in dispute was one affecting their 
individual interests, they would not be likely so to 
do. In the second place, many of the differences 
and wars between nations arise from causes altogether 
too intangible for arbitration. Take, for illustration, 
the Franco-Prussian war. What was there in it for 
arbitrament, even had there been a competent tri- 
bunal? Begun for the purpose of strengthening a 
dynasty by humoring an old-time feud of the people, 
and without any apparent present cause, there cer- 
tainly was no element on which a judicial decision could 
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have been founded. So, too, our own civil war grew 
out of a question not susceptible of solution by arbitra- 
tion. There are, of course, many differences between 
nations that may be successfully adjusted by arbitra- 
tion, and that course will, very likely, be hereafter 
resorted to by governments which prefer concession 
to resistance, but never in unwilling obedience to any 
code or compact. Mr. Field’s argument on the anal- 
ogy between the American Union and the European 
States is fallacious. The American States are only 
qualifiedly sovereign — are subject in matters of inter- 
state disputes to a higher power, capable always of 
enforcing its decisions. Not so the European States. 
Each is independent, and separated from the others 
by historical feuds, antipathies of race, differences of 
language, creeds and customs. 

We are far from saying or believing that no good 
results are likely to flow from these movements of the 
jurists. The literature of the law of nations is ex- 
ceedingly obscure and undefined. Juridical science 
can undoubtedly do much to clear it up. There are 
many points now in doubt that all governments 
would be glad to have settled on any fair basis. 
Among these are questions of domicile, of allegiance, 
of maritime collision, of blockade, of disposition by 
will, ete. Probably, also, much can be done toward 
inducing civilized countries to adopt some common 
method of dealing with such questions as shipping, 
railways, telegraphs, postal service, copyright, pat- 
ents, money and the like. This would be a great 
gain for justice and peace. These conferences of the 
jurists can initiate a movement which may, as Count 
Sclopis said, “make the voice of public opinion 
ring in the ears of the governments, and so create what 
Montesquieu terms a common feeling. This will 
result in their deciding to do something positive.” 
But it is chimerical to expect that a Code or Arbitra- 
tion can be made obligagory on nations. 


++ 
oo 





BLACKSTONE AND HIS CRITICS. 


It has become quite the fashion to depreciate the 
study of Blackstone’s Commentaries, on the ground, 
to use the expressive words of one writer, that they 
are “the charnel-house of dead law.” That they 
contain much that is obsolete is true, but notwith- 
standing the changes that have been wrought in the 
century since they were written, their intrinsic excel- 
lence and practical value have not been materially 
lessened. The student of law should always bear in 
mind that the obsolete may be quite as important to 
him as the active. Every lawyer should seek not 
only to know the law, but also the reason of the law, 
and the reason is frequently to be found only in that 
which has gone into disuse. 

But aside from the charge of obsoleteness, there 
have not, since the days of Junius, been wanting 
men who have denounced the Commentaries as void 
of all merit as an institute of legal education — as 





superficial in treatment, meretricious in style, unsci- 
entific in arrangement, and inaccurate in details, 
Chief among these is Mr. Austin, the leader of the 
new school of legal “method-ists,” who insist upon 
a “scientifie arrangement of the law.” <A contem- 
porary has recently rehearsed with approbation Mr, 
Austin’s criticisms, and while we do not purpose at 
this time to discuss their merits or their importance, 
we shall repeat some of the many opinions that 
competent judges have expressed of the great Com- 
mentator. 

Mr. Austin’s general indictment reads as follows: 
“The method observed by Blackstone in his far too 
celebrated Commentaries, is a slavish and blundering 
copy of the very imperfect method which Hale de- 
lineates roughly in his short and unfinished Analysis, 
From the outset to the end of his Commentaries he 
blindly adopts the mistakes of his rude and compen- 
dious model, missing invariably, with a nice and sur- 
prising infelicity, the pregnant but obscure suggestions 
which it proferred to his attention, and which would 
have guided a discerning and inventive writer to an 
arrangement comparatively just. Neither in the 
general conception nor in the detail of his book is 
there a single particle of original and discriminating 
thought. He had read somewhat (though far less 
than is commonly believed), but he had swallowed 
his reading without choice and without rumination, 
He owed the popularity of his book to a paltry but 
effectual artifice, and to a poor, superficial merit. He 
truckled to the sinister interests and to the mischiev- 
ous prejudices of power; and he flattered the over- 
weening conceit of their national or peculiar insti- 
tutions which then was devoutly entertained by the 
body of the English people, though now it is happily 
vanishing before the advancement of reason. And 
to his paltry but effectual artifice he added the allure- 
ments of a style which is fitted to tickle the ear, 
though never or rarely satisfies a severe and mascu- 
line taste. For that rhetorical and prattling manner 
of his is not the manner which suited the matter in 
hand. It is not the manner of those classical Roman 
jurists, who are always models of expression, though 
their meaning be never so faulty. It differs from 
their unaffected yet apt and nervous style, as the 
tawdry and flimsy dress of a milliner’s doll from the 
graceful and imposing nakedness of a Grecian statue.” 
—aAustin’s Lectures (3d ed.), vol. 1, p. 71. 

The severity of the language and the evident ani- 
mus of the denunciation are enough to destroy the 
force of whatever truth they cover. Austin sought 
to be a reformer — a legal revolutionist — and thought 
it necessary to pull down the old system that he 
might rebuild on its ruins. 

But in opposition to the above impeachment of the 
Commentaries are the opinions of many men whose 
opinions the legal world has long been accustomed to 
respect. Lord Avonmore, speaking of their author, 
said: “ He it was that first gave to the law the air of 





stal 


nev 


sty] 
prit 
and 
cral 
diss 
can 
tha 
Bla 


mig 
the 

ston 
writ 
cipl 
mer 


com 
and 
a li 
liter 

T 
was 
tutic 
that 
men 


that 
trib 


dict: 
set 
sho 


the 
pow 





| 


ails, 


pon 
fem- 


e at 
nce, 
that 
‘om- 


WS: 


ring 
» de- 
ysis, 
s he 
pen- 


ions 
ould 
O an 


k is 
ting 


wed 
tion. 

but 

He 
liev- 
ver- 
nsti- 
’ the 
ypily 


nner 


ani- 


ight 
ight 
, he 


the 
d to 


hor, 
r of 








THE ALBANY LAW JOURNAL. T 


291 











ascience. He found it a skeleton, and clothed it with 
life, color and complexion; he embraced the cold 
statue, and by his touch it grew into youth, health 
and beauty.” Lord Mansfield said: “Till of late I 
could never, with any satisfaction to myself, point out 
a book for the perusal of a student; but since the 
publication of Mr. Blackstone’s Commentaries I can 
never be ataloss. here your son will find analyti- 
cal reasoning diffused in a pleasing and perspicuous 
style. There he may imbibe, imperceptibly, the first 
principles on which our excellent laws are founded ; 
and there he may become acquainted with an uncouth, 
crabbed author—Coke upon Littleton —who has 
disappointed and disheartened many a tyro, but who 
cannot fail te please in a modern dress.” And Ben- 
tham, whose disciple Austin claimed to be, said of 
Blackstone: “He it is who, first of all institutional 
writers, has taught jurisprudence to speak the lan- 
guage of the scholar and the gentleman, put a polish 
upon that rugged science, and cleansed her from the 
dust and cobwebs of the office.” ‘“ His Commenta- 
ries,” said Sir William Jones, “are the most correct 
and beautiful outline that ever was exhibited of any 
human science.” In Queen v. Millis, 10 Clark & F, 
767, Lord Campbell spoke of Blackstone’s Commen- 
taries as the place “ where, if anywhere, we may look 
to find the principles of our jurisprudence. If he 
has fallen into some minute mistakes in matters of 
detail, I believe, upon a great question like this, as to 
the constitution of marriage, there is no authority to 
be more relied upon.” Many similar authorities 
might be cited, but we shall content ourselves with 
the words of Chancellor Kent, who said of Black- 
stone: “ He is justly placed at the head of all modern 
writers who treat of the general elementary prin- 
ciples of the law. By the excellence of his arrange- 
ment, the variety of his learning, the justness of his 
taste, and the purity and elegance of his style, he 
communicated to these subjects, which were harsh 
and forbidding in the pages of Coke, the attraction of 
a liberal science and the embellishments of polite 
literature.” 

That Blackstone fell into some errors, and that he 
was an enthusiastic panegyrist of the English consti- 
tutions and the common law, is very well known, but 
that Mr. Austin is correct in his estimate of the Com- 
mentaries, very few will be likely to believe. 


——_——_—_—_—— 


A writer in the Law Magazine calls attention to the 
fact — quite as true in this country as in England — 
that while the jury is declared to be the best possible 
tribunal for the trial of matters of fact, the judges 
spend much of their time in setting aside their ver- 
dicts. The number of cases in which verdicts are 
set aside, as against the weight of evidence, tends to 
show either that the jury is not the best tribunal for 
the trial of facts, or that the judges are usurpers of a 
power not belonging to them. 





CURRENT TOPICS. 


As was to be expected, the newspapers, immedi- 
ately on the termination of the Stokes’ trial, began to 
charge the failure of justice, as they termed it, to 
defects in our laws, courts, ete. It is tolerably clear 
that whatever failure of justice there was, was as 
usual attributable solely to the jury —an institution 
very highly esteemed by the newspapers and the 
people. We should be glad to see the newspapers 
discuss the system of trial by jury with the same 
energy and spirit that they now manifest in discuss- 
ing the law and the judges. They would not be very 
long in discovering and in convincing most of their 
readers that the cause of justice and the proper ad- 
ministration of the law require either an entire 
revolution in our jury system, or its total abrogation, 
Mr. Redfield said recently: “If jury trials continue 
to be improved for a few years more as they have 
been of late, by the infusion of greater intelligence, 
shown from the study of algebra and botany, we 
think it may not be difficult to find a majority in 
favor of abolishing them.” It appears that there was 
in the Stokes’ jury an infusion of something more 
likely than algebra or botany to accelerate this 
majority. 


The recent financial panic has served to call more 
especial attention to some of the drawbacks of the 
bankrupt act, and the attempt to repeal it will be 
renewed at the next session of congress. The case 
of the Spragues may, perhaps, be mentioned as an 
instance in which the present act has worked disad- 
vantageously. The Providence bankers were appa- 
rently willing to furnish a sum sufficient to tide the 
firm over their present difficulties, but could not 
safely do so, on the ground that the transfer of 
securities for the loan might, in an emergency, be 
held void under the bankrupt law. That the law in 
this particular is susceptible of improvement is pos- 
sibly doubtful, but that in other particulars it seriously 
needs amendments is very certain. A properly con- 
structed bankrupt law is of vast advantage at such a 
time as this. 


At the Brussel’s Congress to consider interna- 
tional codification and arbitration, an association was 
perfected to be known as “The Association for the 
Reform and Codification of the Law of Nations,” 
and to be composed of jurists and others taking an 
interest in the reform and codification of public and 
private international law, the settlement of disputes 
by arbitration, and the assimilation of the laws, 
practice and procedure of nations in reference to 
such law. Mr. David Dudley Field was elected 
Honorary President, and the Hon. Augustus Viss- 
chers, President. Among the vice-presidents are 
Montagu Bernard, Bluntschli, and Mancini. M., 
Rolin Jacquemyns explained to the conference what 
had been done at Ghent, and every inclination to 
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work together for the common end was exhibited by 
the Brussels assembly. The general discussion 
seems to have been long and animated, one set of 
speakers advocating the principle of arbitration 
subject only to certain important reservations, their 
opponents considering all reservations pernicious. 
Among the more cautious and diffident speakers 
were Mr. Montagu Bernard, M. Jacquemyns, Mr. 
Thompson, and Professor Bluntschli, Among the 
more ardent and hopeful spirits were Mr. Richard, 
Sir Travers Twiss, Mr. Webster, and Signor Mancini. 
The final resolution adopted by the meeting was in 
these words: “The conference declares that it regards 
arbitration as a means essentially just, reasonable, and 
even obligatory for terminating differences between 
nations when negotiations have not succeeded. It 
abstains from affirming that, in all cases, without 
exception, this means is practicable ; but it believes 
that the exceptions are not numerous, and it is firmly 
convinced that no difference must be considered as 
insoluble, unless the litigation has been defined pre- 
cisely, a suitable delay been accorded, and all pacific 
means of arrangement been exhausted.” 
a 
REMARKS ON SOME POINTS IN JEWISH LAW. 
III. Divorce. 

We come now to another point, the question of 
divorce. Says Judge Joachimsen (LAW JOURNAL, 
p. 19%): ‘The notion generally entertained that a 
female could not obtain a divorce for cause is fal- 
lacious.” (1) From this sentence many readers will no 
doubt draw the inference: If this is fallacious, then 


the contrary will be true, and we must suppose that a 
court can decree a divorce upon solicitation of a 


female, and for good cause. But such an inference. 


would be far more fallacious. 

What is Jewish law in this matter? The kind reader 
will please follow me in taking a rapid walk through 
the centuries, and see how the Law on Divorce grew in 
Jewish soil, and what form and shape it finally took 
there. We shall only pay attention to the main fea- 
tures, leaving tiresome details aside and unnoticed. 
We will particularly attempt to give short answers to 
the following three questions: 

1. What were sufficient reasons for a divorce? 

2. How did the law provide against the abuses of 
divorce ? 

3. Who could give a letter of divorce? 

1. The oldest law concerning divorce we find in 
Deuteronomy xxiv, J. There we read: When a man 
has found some uncleanness in his wife, then let him 
write her a bill of divorcement, and give it in her hand, 
and send her out of his house. 

This passage is the root out of which, in the time of 
the second temple, and for some centuries after its 
destruction, a very exuberant system of laws grew up. 





(1) Immediately after this sentence the judge continues: 
“Selden must have written his Uror Ebraica as bearing 
upon the law practiced in England.” It is utterly incom- 

rehensible to me to understand what Mr. J. desired to say 

y these words. Selden’s Uxor Ebraica is a most erudite 
completion of the Talmudical laws on marriage, divorce, 
and kindred topics. As a conscientious compilator, Selden 
restricted himself to systematize the matter given, and 
abstained scrupulously from giving to his book any subjec- 
tive coloring. 





The Mishna compares once certain classes of Jewish 
laws to “mountains hanging on a hair.” It could 
have safely placed the divorce laws under the same 
category. 

The Mosaic Law, above quoted, was undoubtedly a 
great progress in its time. It insisted upon a good 
cause for separation (‘‘uncleanness’’), and upon a 
written letter of divorce, at a time when, among all 
oriental nations, a man could send away his wife with- 
out any formality and without any cause whatsoever. 
If we consider further that the art of writing was 
then foreign to the majority of the people, it will be 
concluded that not an unimportant difficulty was 
placed in the way of men who would otherwise have 
dissolved their marriage relations. 

In this connection it must be mentioned that the 
spirit of Judaism was, in all times, opposed to a too 
easy divorcing, and with unfavorable eYes did the 
prophets and old teachers look upon such proceedings. 
The Lord, the God of Israel, “‘ hateth putting away,” 
said the Prophet. (2) And Rabbi Elasar said many 
centuries afterward: ‘‘A man who gives a divorce td 
his wife causes even the altar to shed tears.”’ (3) Only 
in case of adultery committed by the wife was the 
husband positively commanded to separate himself 
from her. His further cohabitation with the adul- 
teress would have been against the law. Herein the 
spirit of the law reveals itself. Here it becomes evi- 
dent that in Israel marriage was looked upon as the 
foundation of, and the means for a holy and chaste 
life. Adultery undermines such foundation. And in 
consequent necessity marriage becomes dissolved by it. 

It would not be difficult to collect hundreds of such 
ethical sayings from all the periods of Jewish history 
in proof of the above assertion. But ethics and homi- 
letics are one thing, and law is another thing. Such 
sayings, it might be replied, do not prove much; the 
law, the law it is, what we want to be informed of. 

As we disdain being an unscientific apologist who 
whitewashes and beautifies every thing that once was 
Jewish, and as it is our endeavor to write, as the Ger- 
mans express themselves, objectively, we will state, 
that in regard to reasons for divorce, Jewish law took 
it very easy. ‘If a man has found uncleanness in his 
wife,”’ says the bible. Now the schools of Shammai 
and of Hillel, were discussing for many years and with 
great vehemence the question, what the scriptures 
meant by ‘“‘uncleanness.’’ The disciples of Shammai, 
more rigorous than the others, said that ‘‘ uncleanness ” 
means adultery, and solely for this cause alone, be a 
man justified and allowed to send his wife away. The 
disciples of Hillel understood the word in a wider 
sense, and said, whatever disturbs the peace between 
husband and wife, be it yet so insignificant, is ‘‘ un- 
cleanness,’’ and furnishes to a man sufficient reason 
for giving to his wife a divorce. (4) 

The views of Beth Hillel became normative, and were 
afterward crystallized in the Halacha, that is, in the 
stubborn letter of the Talmudical law. 

Thus, in older times a husband could send off his 
wife for the most trifling causes, and without her con- 
sent. No demurrer on her part had any legal force to 
stay or to hinder the procedings. About the year 1000, 
however, it was ordained by Rabbenu Gershom, in 
Mentz (died 1028), that no man should give a letter of 
divorce to his wife, except she agrees to accept it. (5.) 

(2) Malachi I, 17. 

(3) Gittin, 90, b. 

(4) Gittin, 3° 

(5) Sh. Ar. n Ha-eser, 119, 6, note by Moses Isserles. 
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2. Such powers legally granted to husbands to send 
away their wives for the slightest reasons, might cer- 
tainly lead to great abuses. But as we have indicated 
already, while the laws assigned to woman a very sub- 
ordinate place, the ethical teachings of Judaism placed 
woman very high, and in the popular mind she was 
looked upon as co-ordinate, she was honored and ven- 
erated. Besides this, the Rabbis found legal ways and 
means to render divorces more difficult and to protect 
the wife against injustice being done her, and against 
undeserved hardships in consequence of divorce with- 
out cause. In a very remote past already it was legally 
required that before entering into a marriage, a man 
had to give a written pledge (Kethuba), that in case of 
his death, or in case of becoming divorced without the 
most grave reasons, the wife should receive a certain 
amount of money. This common law of the Jews, 
dates back to a very distant antiquity, and its source 
is hidden in the darkness of ancient times. In the 
days of the apostles, the Rabbis did not know any more 
when it originated, and they discussed then the ques- 
tion whether Kethuba is of biblical origin, or whether 
it was instituted by the “‘ Sopherim’’—the “scribes,” 
who lived soon after the times of Esra. (6) 

Of an old enactment securing the Kethuba to the wife, 
we have a trustworthy historical record, namely, 
Simon, the son of Shetach, who was president of the 
great Synedrion in the second century before Christ, 
ordained that the husband’s whole possessions, real 
estate as well as personal estate, should be mortgaged 
to the wife, until eventually the Kethuba is paid to 
her. (7) Was this not a strong bar and hindrance to 
easy dissolutions of marriages? A man in danger of 
being compelled to pay a considerable amount to his 
wife, would think twice before he divorced himself 
from her. 

Another point to be considered is, that the manner 
of writing the letter of divorce and of handing it over, 
was full of complicated subtleties, and made the pro- 
ceedings very irksome. On what material shall such 
a letter be written? Of how many lines shall the docu- 
ment consist? How shall the words thereof be spelled ? 
At what time shall it be written? Such, and similar 
questions, occupied the minds of tie Jewish school- 
men, and thousands of minutiae were thus enacted, 
which had to be carefully observed. These casuistries, 
so it is thought by some, were only entered into in 
order to make divorces difficult, -and to place more 
obstacles in their way. It seems to us, however, that, 
although making divorces more difficult may have been 
among the effects of these innumerable petty enact- 
ments, yet such was not the leading molive for them, 
These endless details were rather natural productions 
of the whole Talmudico-scholastic system, to amplify 
every word and every letter of the biblicallaw. It was 
considered meritorious to ‘* hang mountains on a hair.” 

8. Who could grant a letter of divorce? A court 
upon complaint of a man or of a wife, or ex officio? 
No! Awife to herhusband? No! Only the husband 
could give such a letter. For the scripture says: He 
shall write, etc., he shall give her, etc., and the letters 
of the bible are stubborn things. 

The proceedings were before an open court of three 
judges. But the duty of the court in such cases, was 
only to oversee the mode and manner of writing the 
letter and of delivering it properly. 

Yet the doctors of the Mishna conceded already that 


(6) Kethuboth, 10, a. 
(3) Ibid. 82, b. 








@ woman may be entitled to a legal separation from her 
husband, and they stated quite a number of reasons 
justifying her to ask for adivorce. How, then? Well, 
if the man refuses to issue, properly, the desired writ 
of divorce, he can be coerced to do it; force, moral and 
physical, can be brought to bear upon him, until he 
declares that he is willing to execute the writ. (8) Per- 
suasions, admonitions, fines, augmentation of the 
Kethuba, corporeal punishments, excommunications — 
such were the means at command of the courts to in- 
duce a husband to comply. Should, however, in spite 
of all these means, a husband remain obstinate, and he 
would not declare that he consents, etc., then no 
earthly power could, according to Talmudical law, dis- 
solve the marriage ties, and the woman could not re- 
marry during the life-time of this man without com- 
mitting the crime of polyandry. 


Of some features of the Jewish Divorce Law, we have 
thus far drawn the general outlines. My remarks were 
written down somewhat hastily, so that they may not 
appear at too long an interval after Mr. Joachimsen’s 
*“ Remarks,’’ by which I was caused to write mine. 
Yet, I believe that I may safely assure that they are 
reliable, and that they will be found correct if com- 
pared with the primary sources. 

Of course, the Jews living in civilized countries, are 
now amenable to the laws of their country, and eventu- 
ally a marriage of a Jew with his wife, is dissolved ac- 
cording to the laws of the land in which they live. Yet 
with the so-called ‘‘ orthodox ’’ Jews, it is still custom- 
ary that, after a decree of divorce has been issued by 
the proper court, the man causes a Get (a Jewish letter 
of divorce) to be written, and to be delivered to the 
wife in accordance with Talmudical Law, under the 
eyes of an improvised Rabbinical court. Contrary to 
this, it has been resolved by a conference of Kabbis, 
held in Philadelphia, in November, 1869, that a divorce 
decreed by a court of the State, be fully sufficient, 
valid and final, and that a Get be not at all necessary. 
A similar resolution has been passed in a Jewish Synod, 
held in Augsburg, in July, 1871. These resolutions 
mark a new epoch in the history of the Jewish Law on 
Divorce. 


CHICAGO. B. FELSENTHAL, Rabbi. 





LIABILITY OF TELEGRAPH COMPANIES. 


SUPREME COURT OF WISCONSIN. 
CANDEE V. WESTERN UNION TELEGRAPH Co. 


A telegraph company cannot, by regulations printed upon a 
blank upon which a messsage is Lwin shield itself 
from the consequences a from the gross negli- 
gence or fraud of its agents, or from their entire failure 
to perform the sefvice, no good excuse for such failure 
being shown. 

Where a message is written in cipher, the signification and 
purport of which are entirely unknown to the agents 
and operators, the der of the is entitled to 
recover for a failure to transmit it, only the sum paid 
by him for its transmission. 


Dixon, C. J. It is unnecessary to consider this case 
with reference to the regulations governing the receipt, 
transmission and delivery of day messages, although 
such regulations were put in evidence by the company. 
The message in question was a night message, written 
upon what is called a “‘ night message blank” furnished 
by the company and which contained special regula- 
tions for messages of that description. The regulations 


(8) Jebamoth, 106, a. 
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printed upon and constituting the heading of the night 
message blank, and underneath and subject to the 
terms of which the message was written and directed 
to be sent, are the only ones applicable to such message 
or which can be said to have formed the contract 
between the plaintiff and the company. It does not 
concern the court therefore to examine or consider the 
reasonableness or validity of the regulations touching 
day messages, but only those which relate to half-rate 
or night messages, and we shall confine ourselves to 
the latter. 

All the courts concur, we believe in holding that a 
regulation, the design of which is to protect the com- 
pany from responsibility on account of the gross negli- 
gence or fraud of its agents and employees in the 
transmission or delivery of a message which the com- 
pany undertakes for a valuable consideration to send, 
is unreasonable, against sound public policy and void. 
The correctness of this conclusion is ably vindicated 
and sustained in the opinion of the court by Breese J., 
in Tyler v. The Western Union Telegraph Co., Ill. (8 Alb. 
L. J. 181), as in any case which has fallen under our 
observation. The same proposition has been fre- 
quently affirmed in other cases and by other courts 
and is distinctly recognized in Rehpath v. Western 
Union Telegraph Co. (Sup. Ct. of Massachusetts, April, 
1873), a manuscript copy of the opinion in which, has 
been furnished us by the counsel for the company since 
this cause was argued and submitted. We do not dwell 
upon a principle so generally acknowledged and which 
meets our entire approbation, but proceed to inquire 
whether such is the purpose of the regulations here in 
question. 

We think there can be but one answer to this inquiry 
and that is, that the regulations were intended to 
secure the company against liability for the injurious 
consequences flowing from its own and from the neg- 
ligence and omissions of its agents and operators in 
and about the performance of its contract entered 
into with the sender of the message. The supposed 
exemption is broad and sweeping, and calculated, no 
doubt, to relieve the company from all responsibility 
for the improper or insufficient performance or at- 
tempted performance of the contract, or for the entire 
failure to perform it, from whatever cause occurring 
Aside from the objections resting on grounds of 
public policy and which forbid the company from stip- 
ulating for immunity from the consequences of its own 
wrongful acts, it seems very clear to us that there can 
be no consideration for such stipulation on the part of 
the sender of the message, and that, so far as he is con- 
cerned, it is void for that reason, although exacted by 
the company and fully assented to by him. Either 
the company enters into a contract with him and takes 
upon itself the burden of some sort of legal obligation 
to send the message, or it does not. It would be mani- 
festly against reason and what all must assume to be 
the intention of the parties, to say that no contract 
whatever is made between them, and nobody, not even 
the officers or representatives of the company, asserts 
such a doctrine. 

It would seem utterly absurd to assert it. Holding 
itself out as ready and willing and able to perform the 
service for whosoever comes and pays the considera- 
tion itself has fixed and declared to be sufficient, and 
actually receiving such consideration, it cannot be 
denied, we think, that a legal obligation arises and duty 
exists, on the part of the company, to transmit the 
message with reasonable care and diligence, according 





to the request of the sender. Such being the attitude 
of the company and the obligation which it assumes by 
accepting the payment, the question arising is, whether 
it can at the same time, and as part of the very act of 
creating the obligation, exact and receive from the 
other party to the contract a release from it. The reg. 
ulations under consideration, if looked upon as reason. 
able and valid, completely nullify the contract by 
absolving the company from all obligations to perform 
it, and the party delivering the message gets nothing in 
return for the price of transmission paid by him. Is it 
possible for the company, or for any other party enter- 
ing into a contract for a valuable consideration re- 
ceived, to promise and not to promise, or to create and 
not to create, an obligation or duty at one and the same 
moment, and by one and the same act? The incon- 
sistency and impossibility of such things are obvious, 
But if there were no such difficulties, or if the occasion * 
or circumstances were such that a valid release might 
be executed and it be regarded in that light, still the 
objection exists that there is no consideration whatever 
to support it, and it must be held void on that ground. 
If it be urged that the sender receives his considera- 
tion in the reduced price of transmission, or because 
the company undertakes to send the message at one- 
half of the usual rates of transmitting day messages, 
that argument ends in proving that the company does 
not undertake to send the message at all, and that no 
contract or agreement on its part is made or entered 
into for that purpose. If the company promises or 
binds itself at all for the rate or consideration named, 
and which it is willing to and does accept, then the 
smallness of such consideration cannot operate to 
relieve from the promise, or to destroy the obligation 
thus created. Regarding the regulations in this light, 
therefore, as well as in that of correct public policy, it 
is seen that effect cannot be given to them as a means 
of protection or escape, on the part of the company, 
from all liability for the nonperformance of its con- 
tract. The regulations cannot serve to shield the com- 
pany from the consequences resulting from the gross 
negligence or fraud of its officers or agents, or from 
their entire failure to perform the service, no good 
excuse for such failure being offered or shown. 

The omission of the operator here to send forward 
the message during the night was the result of gross 
negligence and inattention to duty on his part. It was 
a total failure to perform the contract, in excuse of 
which no facts whatever were shown or offered by the 
company upon which the burden of making such proof 
rested. 

We come now to the question of the measure of 
damages in this case, and herein we think the court 
below was in error. We are of opinion that the plain- 
tiff is entitled to recover no more than nominal dam- 
ages, or, as specified in the regulations, the amount 
paid for transmitting the message. 

There appears to be no division of opinion among 
the courts that in contracts of this class the measure 
of the damages to be recovered for the breach is the 
same as that which obtains in actions upon contracts 
in general. The rule for the assessment of which has 
ever been regarded as correctly expressed in the lead- 
ing case of Hadley v. Baxendale, 9 Exch. 341. The rule 
as there stated is that where two parties have made & 
contract which one of them has broken, the damages 
which the other ought to receive in respect of such 
breach of contract, must be either such as may fairly 
and substantially be considered arising naturally, that 
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is, according to the usual course of things, from such 
preach of contract itself, or such as may reasonably be 
supposed to have been in the contemplation of both 
parties, at the time they made the contract, as the 
probable result of the breach of it. The case and the 
rule were referred to and approved by this court in 
Shepardson v. TheMilwaukee Gas Light Co., 15 Wis. 318, 
and afterward followed in Richardson v. Cheynoweth, 
2% Wis. 656. 

It cannot be said to assume that any amount of dam- 
ages or any pecuniary loss or injury will naturally 
ensue or be suffered according to the usual course of 
things from the failure to transmit a message the mean- 
ing and import of which are wholly unknown to the 
operator. The operator who receives and who repre- 
sents the company and may for this purpose be said to 
be the other party to the contract, cannot be supposed 
to look upon such a message as one pertaining to trans- 
actions of pecuniary value and importance and in re- 
spect of which pecuniary loss or damages will naturally 
arise in case of his failure or omission to send it. It 
may be a mere item of news or some other communica- 
tion of trifling or unimportant character. Ignorant of 
its real nature and importance, it cannot be said to 
have been in his contemplation, at the time of making 
the contract, that any particular damage or injury 
would be the probable result of a breach of the contract 
on his part. 

In this case the message was in cipher, its meaning 
wholly unknown to the operator, and no explanation 
given of its true character and import. It is true that 
the plaintiff testified, and his was the only testimony on 
the subject, that the employee to whom he delivered 
the message and the other persons engaged in the office 
at the time, knew that the message ‘pertained to 
stock because they knew my business to be that busi- 
ness.’’ And it is true he likewise testified he informed 
the boy in the office that it was a telegram which re- 
quired attention and promptness in the sending and 
that he left under belief that his request would be com- 
plied with. But these facts, however much they may 
tend to show negligence in the employee or operator, 
fail to bring the case within the rule for the assess- 
ment of damages above stated. They fail to show that 
it was made known at the office that the transaction 
was one relating to the purchase or sale of stocks, or if 
this had been made known, they fail to show that the 
agents of the company received any information as to 
the kind or quality of stock directed to be pur- 
chased. 

For all that the operator knew, or was informed, it 
might have been some communication or inquiry con- 
cerning stocks, from the non-transmission of which no 
special damage would or could ensue. He cannot be 
said, therefore, to have contemplated a rise in the 
value of stock, by which the plaintiff became a loser, 
as the probable, or one of the probable or possible re- 
sults of his failure to transmit the message, and conse- 
quent breach of the contract. To have put the com- 
pany in a position of responsibility for the difference 
in the price of the stock between the opening of the 
New York Stock exchange on the next morning, when 
the message should have been in the hands of the plain- 
tiff’s agents in New York, and the hour— half past one 
in the afternoon — when the same was transmitted to 
and reached such agents, it was necessary that the 
agent or operator of the company at Milwaukee should 
have known the contents or meaning of the message, 
either by the same having been written out in plain 





and intelligible words or having been otherwise ex- 
plained to him. It might not, perhaps, have been 
necessary to have given a full and literal translation, 
but the value to the plaintiff of the message in a pecu- 
niary sense, if we may be permitted so to speak, or the 
sum which the plaintiff was likely or liable to lose, or 
in which he might in the ordinary course of events be 
damaged in case the message was not accurately and 
speedily transmitted, ought at least to have been com- 
municated to the agent or operator of the company. 

Counsel for the plaintiff contend if the agent or ope- 
rator was not apprised of the nature and importance 
of the communication that it was his fault, and that 
the duty rested upon him to have made inquiry of the 
plaintiff in this particular. They argue that the plain- 
tiff was not bound to make explanation, but that it 
was incumbent on the agent or operator to make 
inquiry, if further information was needed for the pro- 
tection of the company. If we accept the views ex- 
pressed by the authors of the treatise upon The Law of 
Telegraphs (Scott & Jarnagin, 166 and note), counsel 
are without authority anywhere in support of this posi- 
tion, while the decisions and utterances which have 
come from the bench in numerous instances have been 
quite uniform and clear against it. We do not feel 
called upon to examine the cases seriatim, nor even to 
refer to them by name, upon this or any other point, 
since they have all been so conveniently and method- 
ically collected and arranged in Allen’s Telegraph 
Cases. The case of Rittenhouse v. The Independent 
Line of Telegraph, 44 N. Y. 263, Allen, 570, also relied 
upon by counsel, turned upon the ground that sufficient 
appeard on the face of the message to indicate its char- 
acter and importance, and the courts said if the agents 
wished to understand it more fully they could have in- 
quired of the senders. In analogy to the rule which pre- 
vails on the delivery of goods to a common carrier, where 
if his liability is not limited by a special notice, and if 
there are no improper means or artifice adopted by the 
person who sends the goods, to conceal the nature and 
value of the contents of the box or parcel so as to 
deceive or mislead the carrier, the person sending the 
goods is not bound to make the disclosure unless in- 
quiry is made of him on the subject, the courts might, 
perhaps, have held in respect to these messages to be 
sent by telegraph that the duty of disclosure did not 
exist except upon inquiry made of the sender by the 
agents of the telegraph company. Ang. on Law of 
Carriers, § H.4. But with regard to these messages 
in cipher, the signification and purport of which are 
wholly unknown to the agents and operators, the 
question would still have arisen whether they should 
not be looked upon as a means or artifice adopted by the 
sender to conceal the nature or importance of the 
communication, and thus have brought such messages 
within the operation of another rule or principle which 
exempts the common carrier from responsibility. Ang. 
§§ 258-263. The principle which relieves the common 
carrier on the ground of soncealment of the owner of 
the goods, in respect to the nature, amount and value 
of them, seems to be that which is most nearly suited 
to the case or transaction in hand, and as it is the one 
which has been thus far acted upon and applied by 
other courts, we feel no hesitation in adopting it. 

This cause was tried in the court below before the 
judge, without a jury, and all the evidence is certified 
up. The trial in this court is, therefore, a new or 
second one, both on the law and the facts, and the 
judgment of this court is final. 
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Another trial in the court below is not to be directed 
in such a case. 

The judgment appealed from is reversed and cause 
remanded with directions to render judgment for the 
plaintiff for the sum paid by him for the transmission 
of the message, and that thereupon the costs be taxed 
and judgment entered therefor in the action as pre- 
sented by law. 

——_ > o —_—_ 


COURT OF APPEALS ABSTRACT. 


CHATTEL MORTGAGE. 


1. In an action for trespass it appeared that June 1, 
1850, defendant sold to J. F. P. certain furniture, tak- 
ing the purchaser’s bond for the amount of the 
purchase-money, secured by a mortgage upon the 
furniture. Upon the day of its execution and in April, 
1851, demand was made for payment of the bond. The 
mortgage was filed June 15, 1850, and was not refiled 
until July 3, 1851. July 2, 1851, the mortgaged property 
was levied upon under and by virtue of an execution, 
issued upon a judgment in favor of plaintiff's testator, 
against the mortgagor, and July 21, 1851, the sheriff 
sold “‘all the right, title and interest”’ of the mort- 
gagor therein in one lot to plaintiff's testator. Subse- 
quently defendant took possession of the mortgaged 
property and sold the same, under his mortgage, for 
which taking this action was brought. Held, that a 
mortgagee of chattels, to uphold his title as against 
creditors of the mortgagor, if the property remains in 
the latter’s possession, must refile his mortgage within 
the year, as required by the provisions of chapter 279, 
laws of 1863, although default has been made in pay- 
ment. Until reduced to possession, the mortgagee’s 
title is founded solely upon the mortgage, and this 
ceases to be valid as against such creditors, unless 
refiled as directed. Porter, executrix, etc. v. Parmley. 
Opinion by Peckham, J. 

2. A sale upon execution of all the right, title and in- 
terest of the judgment creditor, in chattels covered by 
a mortgage, valid as to creditors, is a sale of all that is 
vendable upon the execution, and gives the purchaser 
all the creditor’s rights as against the mortgage. Ib. 

3. By an agreement between the mortgagor and mort- 
gagee upon default in payment, where the mortgagor is 
a member of a firm which is in possession of the mort- 
gaged chattels, that a partner of the firm shall retain 
possession of the property for the mortgagee, the 
property remaining and being used as before, no 
change of possession is worked. Mere words will 
not effect a change in law, where there is none in 
fact. Ib. 


CHECK. 


Action upon a check drawn by defendant upon the 
Ocean National Bank to the order of D. It was deliv- 
ered to the payee and discounted for him by plaintiff, 
who presented it to the drawee for certification, and it 
was certified as good. The drawer at that time had on 
deposit sufficient to pay the check, and the amount 
thereof was charged to him. Within an hour or two 
thereafter the drawee suspended, upon the same day 
the check was presented for payment, and payment 
being refused, was protested. Held, that as between 
the holder and the drawer the procuring of the cer- 
tification was a payment, and the latter was dis- 
charged from liability on the check. The First National 
Bank Jersey City y. Leach. Opinion by Peckham, J. 
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HUSBAND AND WIFE. 

1. Husband not entitled to damages for death of wife 
through negligence of others under acts of 1847 and 1849,~ 
Upon an appeal from the decree of the surrogate of 
Steuben county it appeared that on September 22, 1968, 
the wife of plaintiff died, from injuries received through 
the alleged negligence of the Erie Railway Company, 
She died intestate, leaving plaintiff, her husband, 
and defendants, her mother, brothers and sisters, 
her surviving. She left no children. Plaintiff wag 
appointed her administrator, and February 4, 1869, com. 
menced an action against the Erie Railway Company 
to recover damages for her death. September 30, 1870, 
the action was settled by the company paying $2,500, 
The surrogate, upon the settlement of plaintiff's ae. 
counts, decided that he was not entitled to any distrib. 
utive share of such sum, and decreed distribution 
thereof among the next of kin of deceased. Held, that 
plaintiff was not next of kin of the wife, within the 
meaning of the act ‘‘requiring compensation for caus- 
ing death,” etc., (Chap. 450, Laws of 1847, amended by 
chap. 256, Laws of 1849) and prior to the amendment 
thereof in 1870 (Chap. 78, Laws of 1870) he was not enti- 
tled to a distributive share of any recover for causing 
her death under said act. Also held, that the amend- 
ment of 1870 did not change the ryle of distribution in 
a case like this, where suit was commenced prior to the 
passage thereof, and that plaintiff was not entitled to 
a share of the sum received on such settlement, 
Drake, administrator, etc., v. Gilmore et al. Opinion by 
Andrews, J. 

2. A construction of a statute which deprives one class 
of persons of the benefit of a recovery, given by a law, 
existing when the action was commenced, and trans- 
fers it to another, will not be adopted unless there is 
the clearest expression of such legislative intent. Ib. 

HUSBAND AND WIFE. 

Consideration for promissory note.—Defendant’s intes- 
tate died, leaving no children, and leaving defendant,his 
widow, his father and three brothers,him surviving. De- 
fendant presented a petition to the surrogate, claiming 
that she held a promissory note, made by her husband 
and given to her during his life-time, for $4,000 and in- 
terest, payable to defendant one day after date. The 
only consideration she claimed for the note, aside from 
her household duties, was, that she had aided deceased 
in the out-door work upon his farm, and that he gave 
her the note to provide for her support and main- 
tenance. The surrogate allowed the note as a claim 
against the estate. Held, error. That the meritorious 
consideration arising out of the duty of a husband to 
support his wife, is not sufficient in equity to sustain 
a promissory note given to the wife by the husband, 
as against his collateral heirs. Whilaker, adm’r, etc., 
v. Whitaker, adm’r, ef al. Opinion by Peckham, J. 

MARRIED WOMEN — BAGGAGE. 


1. This action was brought by a married woman, domi- 
ciled in the State of Maryland, and by the laws thereof 
holding property to her separate use, to recover dam- 
ages for the loss of three packages and contents, de- 
livered to defendant at New York, for transportation 
to Dunkirk. The packages were destroyed en route at 
the ‘‘Mast Hope”’ disaster. They contained, besides 
plaintiff's personal baggage, articles of merchandise. 
Held, that plaintiff, in seeking a remedy in this State, 
is governed by the laws thereof, and it was proper for 
her to bring the action in her own name. Stoneman 
v. Erie Railway. Opinion by Peckham, J. 





FESSHSRRESEBeTS Il 


r= 
8 Ff 


THE ALBANY LAW JOURNAL. 


297 











SS 

9, Where a carrier of passengers in addition to passage 
money, demands and receives from a passenger compen- 
sation as freight for the transporation of packages con- 
taining merchandise and baggage, and in the absence of 

f of fraud or concealment on the part of the passen- 
ger, as to the contents of the packages, such carrier, in 
ease of loss, is liable for the merchandise as well as the 

. Ib. 

3. If the carrier is notified, or knows the character 
of the goods taken as baggage, and still under- 
takes to transport them, he is liable for their loss, 
although they are not travelers’ baggage. Ib. 


MECHANIC’S LIEN. 


1. Action, under chapter 478, Laws of 1862, to foreclose 
amechanic’s lien for work and materials furnished for 
number of adjoining buildings, all owned by the same 
person. There was a statement in the notice of lien, 
that the claim was made against a third person, and 
that the work was done and the materials furnished 
at his request. 

Held, that the buildings might be treated as one 
building, and a single proceeding was sufficient to en- 
force the claim against all. That where the notice 
stated who was the owner of the buildings, and it ap- 
pears that the contract was in fact made with him, 
that the proceedings were good as against the owner, 
although the claim was made against a third person. 
Moran et al. v. Chase, impleaded, etc. Opinion by 
Rapallo, J. 

2. The terms of §1, chap. 478, Laws of 1862, are suffi- 
ciently: comprehensive to embrace aclaim for flagging 
the sidewalk in front of a building. Ib. 

3 Where the referee’s report in such proceedings 
simply directs a sale of the premises, and a personal 
judgment is entered against the owner, the proper rem- 
edy is by motion to the supreme court to correct the 
judgment. The point cannot be raised on appeal. Ib. 


QUESTION FOR JURY. 


1. This action was brought upon a memorandum of 
agreement signed by defendants, by which they agreed 
to deliver to plaintiff 1,000 rifles, at $18 each, cash on 
delivery. There was no consideration expressed, nor 
was there any proof of any positive parol promise on 
the part of plaintiff to accept and pay on delivery. 
Plaintiff gave evidence, tending to establish that such 
was the understanding, and defendants gave evidence 
that it was understood that plaintiff was to send a 
written order if he accepted the contract. A verdict 
for plaintiff was directed by the court below. Held, 
error, that it was a question of fact for the jury to 
determine, as to whether plaintiff had agreed to re- 
ceive and pay for the rifles. Justice v. Lang, et al. 
Opinion by Allen, J. 

2. Justice v. Lang, 42 N. Y. 493, limited and distin- 
guished. Ib. 

8. The right to draw presumption of the existence 
of one fact from another, which is established, is 
exclusively within the province of the jury. Ib. 

4. A promise by one party is not, under all circum- 
stances, to be implied from the fact that a promise has 
been made by another, to which that sought to be im- 
plied would be the correlative, and so the parties be 
placed under mutual obligations. Ib. 


RAILROAD COMPANY. 


Consolidation.— An action was brought against the 
M.S. & N. I. R. R. Co. and its officers, upon a contract 
with that company, which company was consolidated 





with others into the L. 8. & M.S. R.Co. The action 
was referred, and the referee made a report, directing 
judgment for the amount claimed, and restraining 
defendants from making any dividends until the 
amount was paid. A subsequent order substituting 
the consolidated company and its officers as defend- 
ants. Held, error, that this order made them liable 
upon the original contract, as it subjected them and 
all the funds and property of the consolidated com- 
pany to the restraint adjudged against the old com- 
pany. 

Also, held, that upon the consolidation of two or 
more railroad companies, as far as the creditors of one 
of the original companies are concerned, the consoli- 
dated company is successor of the old company, but in 
respect to the properties of the other companies it is a 
new and independent company, and such creditors 
have no claims against it upon their original contracts, 
but only by virtue of its assumption of the obligations 
of the old companies. 

The officers of the new company, so far as the trust 
devolves upon them of managing the property formerly 
of the old company, occupy in relation to its creditors 
the position of successors to the officers of the old 
company, and are bound by all proceedings had against 
them, but as to the properties formerly of the other 
companies they are successors to the officers of those 
companies, against whom such creditors have no right 
of action upon their original contracts. Prouty v. L. 
S. & M.S. R. Co. et al. Opinion per curiam. 


STOCK CONTRACTS. 


In an action to recover a balance of $1,249.19, alleged 
to be due plaintiff from defendants, it appeared that 
defendants, who were stock brokers, were employed 
by plaintiff to operate for him in stocks. Plaintiff 
was to furnish a margin and keep it good without 
notice. Defendants to look out for themselves if he 
did not. The transactions were all “short sales.” 
Defendant’s selling, deliverable the next day, and bor- 
rowing the stock to deliver until plaintiff directed a 
purchase to replace the borrowed stock. At the close 
of a transaction thus conducted, defendants had to 
the order of plaintiff, $1,249.19. The latter directed 
the sale of 100 shares of Michigan Southern. Defend- 
ants sold as ordered on account of plaintiff, borrowing 
the stock to deliver, and crediting plaintiff with the 
proceeds. The stock rose in the market and plaintiff's 
margin was exhausted; defendants notified plaintiff 
to furnish more, and upon his failure to do so bought 
in to replace the stock borrowed. 

Held, that under plaintiff's order defendants were 
authorized to sell and borrow the stock for deliv- 
ery, and upon plaintiff's failing to furnish the necessary 
margin, they had a right to buy on his account; that 
the purchase was so made, and therefore a finding that 
such purchase was not made for or on account of 
plaintiff was error. Knowlton v. Fitch et al. Opinion 
by Rapallo, J. 

TOWN BONDING. 

Withdrawal of consent.— This was a writ of certiorari, 
issued to review the decision of the county judge of 
Jefferson county, in proceedings to bond the town of 
Orleans in said county, under the provisions of the act 
permitting municipal corporations to aid in the con- 
struction of railroads (chap. 907, Laws of 1869, amended 
by chap. 925, Laws of 1870). The contestants presented 
upon the hearing before the County Judge a paper, 
signed by a number of the persons who had signed the 
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petition, requesting that their names should be struck 
from the petition, as not consenting to the same. The 
parties who signed this paper, appeared before the 
judge and requested that their names should be struck 
from the petition, which the judge declined to do. 
Without the names of these persons the petition would 
have been insufficient. The judge decided that the 
petitioners were a majority of the tax payers of the 
town and represented a majority of the taxable prop- 
erty of the town, and appointed commissioners as pre- 
scribed by the act. 

Held, error; that petitioners have a right to with- 
draw their names from the petition, at any time prior 
to the final submission of the case to the county judge, 
and that upon such withdrawal their names and tax- 
able property must be excluded from the calculation 
on the part of the applicants. People ex rel. Irwin et 


al. v. Sawyer, County Judge, etc. Opinion by Rapallo, J. 


TURNPIKES AND PLANKROADS. 

1. Inspectors: toll penalties. — Action to recover pen- 
alties alleged to have been incurred by taking toll at 
the gate of a plankroad company, organized under 
chap. 210, laws of 1847, after notice from the inspectors 
of turnpikes, appointed under chap. 43, laws of 1848, to 
open the gate. Held, that under the provisions of | R. 
S., $844, 586, in reference to turnpike corporations, 
which imposes a penalty of $10 upon every keeper of a 
toll gate ordered to be thrown open by the inspectors, 
who shall not immediately obey such order, the 
aggrieved party is not limited to one penalty, but 
may recover the same for each and every offense. 
Foster v. N. Y. C. R. R. Co., 46 N. Y. 644, and Wash- 
burn v. McInvoy,7 J. R. 135, distinguished. (Grover, 
J., dissenting.) Suydam v. Smith. Opinion by Ra- 
pallo, J. 

2. Inspectors of turnpikes, formerly appointed under 
the Revised Statutes, and now under the act of 1848, 
providing for such appointment (chap. 45, laws 1848), 
are the proper officers to inspect toll roads, upon com- 
plaint that they are out of repair, and to serve notice 
to discontinue all tolls in case of failure to repair. Ib. 

3. The inspectors mentioned in the act of 1847, pro- 
viding for the incorporation of plankroad and turn- 
pike road companies ($33, chap. 210, laws 1847), are con- 
fined to a preliminary inspection of toll roads before 
the companies are allowed to exact toll thereon. They 
have no power to act upon complaints for want of 
repair. Ib. 

WILL. 

This was a case submitted under § 372 of the Code, 
to obtain the construction of the will of H., the pro- 
visions of which were substantially as follows: Ist. It 
directed the executors to sell all his real and personal 
estate. 2d. It gave to his wife an annuity of $175, pay- 
able yearly out of the rents and income of his estate, so 
long as she remained his widow, provided she accepted 
the same in lieu of dower. 3d. It gave one-seventh of 
the residue of the balance of the rents and income to 
B. upon certain trusts; and 4th, it directed all the 
balance of the rents and income to be equally divided 
among six legatees named. Held, that by the first 
clause the whole estate was equitably converted into 
personalty; that the last clause was an absolute gift of 
one-sixth of the remainder of the estate to each of the 
legatees named, and that the acceptance of the annuity 
only barred the widow’s claim to be endowed of the 
real estate, and did not affect her right to the personal 
property. Hatch v. Bassett. Opinion by Grover, J. 








GENERAL TERM ABSTRACT. 


SUPREME COURT— FIRST DEPARTMENT. 


See Undertakings. 
ATTORNEYS. See Specific Performance. 
BILLS, NOTES, ETC. 

1. Consideration. — This action is upon a promissory 
note. The defenses are a want of consideration, and 
that the note is an accommodation note. Appeal from 
a judgment entered on referee’s report in favor of 
plaintiff. It appeared that plaintiff and defendants, 
Hartshorn and Brand, entered into a contract together 
with one McKendrick for the purchase of malt. Mo. 
Kendrick paid for his one-third share thereof. Harts. 
horn and Brand could not pay for their share, and 
plaintiff proposed to use their note to raise money for 
that purpose. They accordingly gave their note to 
plaintiff for $8,864, and he had the same discounted, 
and with the proceeds paid for the malt. When the 
note was nearly due Hartshorn told plaintiff they could 
not pay the note, and thereupon plaintiff agreed to 
advance them $6,000 on receiving from them $8,000 in 
four notes. Accordingly he advanced them $6,000, and 
they took up their first note when it became due, by 
paying it with this money and $2,864 of their own 
funds. During this time the malt was stored in the 
house of Hartshorn and Brand, but previous to the 
time when the four notes became due plaintiff, upon 
an order from them, obtained his share and took it 
into his possession. 

Held, that the only sum due plaintiff from defend- 
ants was $1,593.06, as the only amount of consideration 
which plaintiff in reality had paid on the notes, together 
with interest, from the day of payment of the malt by 
plaintiff, this being the difference between $2,864, the 
amount paid by defendants on account of the first 
note out of their own funds, and $4,457.06 the amount 
they should have paid originally for their third of the 
malt. As plaintiff took up the notes when they be- 
came due they were only securities for the $6,000 he 
advanced thereon, and, as between defendants and 
himself, subject to his third of the malt. The value of 
the malt subsequently delivered could not have been 
the subject of a counter-claim, as it always belonged to 
plaintiff, and was held on storage by defendants. Its 
delivery showed that the notes were not an advance on 
that property. It is unnecessary for the defendants to 
be put to another action to recover back the amount 
overpaid by them. The judgment should be reversed 
unless the plaintiff consent to reduce the judgment to 
$1,593.06, and interest from 17th September, 1870, in 
which case the judgment is affirmed for that sum. 
Gordon v. Titus et al. Opinion by Ingraham, P. J. 

2. Ib.—The delivery of the malt to plaintiff by de- 
fendants Hartshorn and Brand was at the suggestion 
of the latter, to break up the joint contract and accept 
the share, which met with no objection on the part of 
plaintiff. If the plaintiff could have met the testimony 
to that effect, and shown outstanding equities in rela- 
tion to the joint contract, he would have been awarded 
the benefit arising therefrom. The present constitu- 
tion of the courts permit the application of legal and 
equitable maxims in every case, and plaintiff cannot 
equitably recover more than the proofs show him enti- 
tled to. Ib. Opinion by Brady, J., concurring. 

3. Ib. — Dissenting opinion.—The learned judge, in 
dissent, says: An action was brought on another of the 
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four notes in the common pleas, and that and the 
present action were tried before the same referee, 
whose report in both actions was in favor of plaintiff. 
On appeal to the general term of the common pleas 
the judgment was affirmed. (Gordon v. Boffe et al.) 
That litigation being on substantially the same ques- 
tion, and between substantially the same parties, that 
decision should now be followed. The rights of the 
parties under a final settlement of the joint purchase 
are matters of affirmative defense, by way of counter- 
claim, or payment or the like, and they have not been 
soset up. The matter of the purchase cannot be satis- 
factorily disposed of in this action. Ib. Opinion by 
Learned, J., dissentiente. 


Also see Contracts. 


CASES REVIEWED. See Mortgages. 
CAUSE OF ACTION. See Contracts. 


CONSIDERATION. See Bills, Notes, etc. 


CONTRACTS. . 


1. Interpretation of contracts: certificate of swrveyor, 
when conclusive: evidence of usage. — Plaintiff seeks to 
recover the amount of a verdict rendered in the Circuit, 
where exceptions were taken and ordered to be heard 
in the first instance at General Term. The claim is 
made for work under acontract with the defendants in 
regulating and grading a portion of First avenue, in 
New York city. Plaintiff was paid for all the work 
except for rock excavated outside the perpendicular 
lines of the avenue, and it is said that this is not within 
the contract. The learned judge examines the provi- 
sions of the contract, and holds: That no provision is 
made for this work. The evidence that rock slopes 
were necessary is only to the effect, that it was impos- 
sible to do the work without slopes, ‘‘unless you cut 
with hammer and chisel.’’ This evidence only proves 
that it was easier and cheaper to do the work with 
slopes. The work done falls within the provision, 
“that, in case any other work is required to be done 
in order to carry out the provisions of the agreement,”’ 
the contractor ‘“ will do the same without any claim 
for extra compensation therefor.”” The plaintiff is also 
bound by the provisions of the contract, that the 
return of the City Surveyor shall be the account by 
which the work done shall be computed, and that 
plaintiff shall not be entitled to receive payment with- 
out proper certificate of the surveyor. In the absence 
of evidence of fraud, collusion or unreasonable refu- 
sal, this certificate is a condition precedent to any 
right of the plaintiff to recover. If given in good 
faith, it concludes the rights of both parties. (8 Den. 
73; 44. N. Y. 144; 4 Duer. 308; 24 Wend. 449, cited.) If 
acertificate is fraudulently or unreasonably refused, 
the plaintiff, on proof of such facts, may recover on a 
quantum meruit. (17 N. Y. 176; 9 Peters, 319, 375; 26 
N. Y. 33, cited.) No such refusal was shown here. 
There being nothing ambiguous in the contract, nor 
any intention respecting it which remains to be sup- 
plied, proof of an alleged custom among contractors 
to include rock slopes is inadmissable. It was compe- 
tent for the parties to make the contract, as the sur- 
veyor testifies they did, ‘‘ different from ordinary con- 
tracts.” Whenever the terms of a contract indicate 
an intention different from the usage in similar cases, 
the terms must prevail. (34 N. Y. 422, and other cases 
cited.) Verdict set aside. Woorhis v. Mayor, etc., of 
New York. Opinion by Fancher, J. 

2. Waiver: inierpretation of contracts: principal and 





agent. — Action to recover for alleged breach of con- 
tract. The written contract was as follows: ‘‘ Daniel 
L. Sturgis, Hemp Broker, &. New York, May 19, 
1870. Sold for account of ‘plaintiffs to defendants’ 
431 bales jute hemp, to arrive from London per ship 
‘Robena,’ in good order, free from damage, at 5% 
cents per pound, gold, cash, payable fifteen days from 
delivery along side of vessel— purchaser to advance 
gold sufficient to pay duties.’’ Signed by D. L. S., 
Broker, and accepted by defendants. When the “ Ro- 
bena’”’ arrived she brought only 343 bales. The remain- 
der arrived about a month later by another ship. On 
the arrival of the ‘‘ Robena’”’ the plaintiffs delivered to 
Sturgis an order for the delivery of 344 bales to defend- 
ants. By means of this order Sturgis procured the 
delivery of the jute to him, and stored it, in his name, 
in a public store. On the arrival of the ‘‘ Robena”’ the 
defendant Furnwal examined the jute on the dock, 
and told Sturgis that it was not the hemp he had agreed 
to purchase, and refused to take it on that ground, 
assigning no other reason. He had no knowledge that 
the whole number of bales contracted for had not then 
arrived. The referee further finds, that neither the 
whole or any part of the jute was ever offered or ten- 
dered to defendants by plaintiffs. He finds that the 
jute was merchantable. Appeal from judgment in 
favor of defendants. Held, that it is apparent that 
Sturgis was not the agent of the defendants, and, 
therefore, none of his acts constituted a delivery to or 
acceptance by them. This was an executory contract 
to deliver certain goods to arrive by a designated ves- 
sel, and, to recover thereon, plaintiffs must show the 
delivery, or a readiness and offer to deliver, the whole 
quantity. (Baker v. Higgins, 21 N. Y. 397, cited.) As 
defendants did not know that but a part had arrived, 
they waived nothing. Plaintiffs were not then in a 
condition to perform, and unless defendants know- 
ingly waived the inability, plaintiffs cannot insist that 
the defendants should carry out a contract, that they 
cannot. The findings of fact of the referee being on 
a conflict of testimony cannot now be disturbed. 
Judgment affirmed. Newberry et al. v. Furnwal et al. 
Opinion by Learned, J. 

8. Evidence : reason of the rule for the exclusion of 
evidence of collateral facts. — On cross-examination of 
Sturgis, one of plaintiffs’ witnesses, he testified that 
he told one of defendants that plaintiffs could not 
deliver the full number of bales at the agreed time. 
Defendant was afterward called, and contradicted this 
statement. It was urged that this was error, within 
Crounse v. Fitch, 6 Abb. N. S. 185, etc. The reason of 
the rule preventing the contradiction of a statement 
made by a witness, as to a collateral matter, on cross- 
examination, is not that the party cross-examining has 
made the witness his own, but to prevent the trial of 
numerous collateral issues such as the opposite party 
could not have expected to try. The matter here, how- 
ever, was material, as there could have been no 
waiver, unless the defendant had knowledge of plain- 
tiffs’ inability. Ib. 

4. Right of parties to surrender a note and sue upon 
the original contract: effect of alteration of instruments: 
usury. — Appeal from judgment in favor of plaintiff. 
This action is brought to recover the last of three pay- 
ments upon acontract. Upon a previous appeal to the 
general term it was decided that a certain note given 
under the contract might be surrendered, and plaintiff 
might recover on the original agreement. Held, the 
effect of the previous holding herein was that the alter- 
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ation of the note, although it made the note void, did 
not operate to destroy the original contract, which 
could be enforced without using the note as evidence 
of the same. If the note had been the note of a third 
party, or had other names on it than the original par- 
ties to the contract, it could not be surrendered under 
such circumstances, because such surrender would not 
place the parties in the same condition they were in 
before the note was given. Here, however, the note 
never was of any value beyond the original contract. 
Its surrender at any time was of no moment in changing 
the rights and liabilities of the parties. The destruc- 
tion of the note in any way, whether voluntary or 
involuntary, might be shown, and the right to recover 
on the original contract would be perfect. The altera- 
tion of the note may or may not have been a criminal 
act, but that would have no effect on the original con- 
tract. A case similar in its relations is where a note is 
given for a pre-existing debt, and the holder takes 
usurious interest for the extension of the time of pay- 
ment. Such note, although void for the usury, does 
not destroy the original cause of action. Farmers and 
Mechanics’ Bank v. Joslyn, 37 N. Y. 353; Winsted Bank 
v. Webb, 39 N. Y. 325, cited. There can be no doubt of 
the right of the plaintiff to recover on the original secu- 
rity if the note had been surrendered without any 
alteration. That right is not taken away by the sup- 
posed alteration of the note. Judgment affirmed. 
Meyer v. Huneke. Opinion by Ingraham, P. J. 

5. Recission of contracts— defined: right of party to 
recover back deposit on contract of sale. — Plaintiff had 
a contract to purchase land of defendant, on which he 
made a payment. When the time fixed for delivering 
the deed arrived the plaintiff objected to take it on 
account of an assessment upon the property, but said 
he was willing to take the same when the defendants 
could give a deed according to the contract. The 
assessment was paid and the deed tendered on the 
next day. Plaintiff refused again to take the title on 
account of leases which he said were on the property. 
The justice found that such leases were known to 
plaintiff at the time of the purchase. Held, that the 
tender of performance by the defendant, and refusal 
of plaintiff to accept the deed, terminated the contract 
on the part of the defendant if there were no incum- 
brances on the property at the time. It was not a re- 
cission of the contract on their part which required 
a repayment of the purchase-money to make such 
recission valid. It was a discharge by the plaintiff of 
the defendant’s obligation, and did not entitle him to 
a repayment of the money paid on making of the con- 
tract. If neither party seeks to enforce the contract 
on the day fixed for performance equity will give re- 
lief afterward ; but where the vendor tenders the deed 
and demands performance on the day, and the vendee 
refuses, he cannot afterward seek in equity to be re- 
lieved from his own voluntary refusal to perform his 
contract. Ketchum v. Eversen, 13 J. R. 359, cited. 
Judgment in favor of defendants affirmed. Page v. 
McDonnell et al. Opinion by Ingraham, P. J. 

Also see Evidence and Specific Performance. 
DAMAGES. See Statutes, construction of. 
EQUITY PRACTICE. See Specific Performance. 
EQUITY OF REDEMPTION. See Mortgages. 
EVIDENCE. 

Contracts of service: evidence of ac ts: testimony 
to vary written contract: costs. — This action is to re- 
cover for services rendered by the plaintiff as attorney 











and counselor, and for money advanced. The answer 
sets up the rendering of accounts by plaintiff from 
time, and that prior to this action defendant hag 
a full settlement and paid all claims against him, 
Several objections to the admission or rejection of 
evidence were taken on the trial, and are reviewed ip 
the opinion of the general term. Appeal from judg. 
ment in favor of plaintiff, entered upon the report of 
the referee. Held, the plaintiff's evidence consisteg 
mainly of testimony as to the various suits, and ger. 
vices rendered in each. He testified to disbursement 
in going to Washington for defendant. This wa 
objected to because the items were not furnished be. 
fore defendant was compelled to pay the account, 
There was no objection to stating the amount of the 
disbursements. Defendant had the right on crog. 
examination to inquire into the items. There is no 
rule which requires the items of an account to be fur. 
nished before plaintiff can bring his action to compe 
payment. There was no objection to plaintiffs stating 
what the taxable costs would have been in an action, 
as a piece of evidence, from which with other matter 
a judgment might be formed of the value of the services 
rendered. It was also proper to allow plaintiff to state 
what a certain receipt produced was for, and the state. 
ments of the defendant when it was given to him, 
Where a party gives parol testimony as to a written 
contract, he cannot prevent the other party from 
making a similar statement because it varied the con- 
tract. Judgment affirmed. Foster v. Newbrough. Opin. 
ton by Ingraham, P. J. 

Also see Contracts; Landlord and Tenant and Specific 

Performance. 
INTEREST. See Statutes, construction of. 
LANDLORD AND TENANT. 

Surrender of premises must be completed: evidence: 
rights of sub-tenants.— Appeal from judgment in favor 
of defendants. This action is brought to recover rent 
from defendants as assignees of a certain lease. De- 
fendants allege that the premises were rendered 
untenantable by fire, and the surrender thereof. Held, 
that it was incumbent on the defendants to showa 
a substantial surrender of the whole of the premises. 
They failed to show that one Osborn, who had an office 
in the building, for which he had paid the rent for six 
months in advance to defendants, had ever surrendered 
to them or to the landlord, or consented that defend- 
ants might surrender his term, as well as their own, to 
the landlord. Osborn’s tenancy had not expired when 
the repairs to the building were completed, and there 
was nothing to hinder him from claiming and enjoying 
the remdinder of his term. New trial ordered. 
Smith v. Sonnekold et al. Opinion by Davis, J. 


trENs. See Mortgages. 
MORTGAGES. 


1. Effect of tender on the mortgage lien: who may 
make tender : cases reviewed: rights of owner of equity of 
redemption.— This is an action for the foreclosure of 
two bonds and mortgages executed in 1858 by the de- 
fendant Poillon. Poillon subsequently conveyed the 
mortgaged premises to the defendant Jex. The con- 
veyance was expressly subject to the mortgages, but 
Jex did not personally assume them. Jex and wife 
alone defended. The defense proved was, that before 
the commencement of the action Jex tendered the 
amount due, in legal tender notes. Judgment was ren- 
dered in favor of plaintiff, that he was entitled to the 
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amount of the mortgages in gold coin, and for a sale of 
the premises to raise enough to pay the gold coin and 

um. Subsequently the plaintiff remitted the part 
of the judgment giving him the premium, and con- 
sented to a reduction thereof accordingly. Held, that 
the case of Kortright v. Cady, 21 N. Y. 343, should not 
pe pressed beyond its strict limits. ‘The familiar doc- 
trine upon which it rests, that the bond fis the princi- 
pal and the mortgage the collateral, has been met with 
acontrary view in the common understanding. It is 
the security on the land and not the responsibility of 
the debtor to which men look in taking*mortgages. To 
hold that a mere tender, without actual payment, is a 
discharge of the lien may sometimes operate very 
unjustly, as in transfers of mortgages the original mort- 
gagor is frequently ignored, and the land alone regarded 
asof real value. The learned judge then inquires who 
has the right to make a tender which shall have the 
effect to discharge the mortgage lien. He examines 

the cases of Jackson vy. Crafts, 18 Johns.110; Merritt v. 
Lambert, 7 Paige, 344; Edwards v. Loan Co., 21 Wend. 
467; 26 id. 541; Arnot v. Post, 6 Hill, 65 (reversed 2 
Denio, 344), and Kortright v. Cady, supra, and con- 
cludes therefrom that a tender cannot be made bya 
mere stranger to the contract so as to oblige the cred- 
itor to accept it. The reasoning in the cases cited is 
based on the right of the mortgagor to pay his debt; 
and in Kortright v. Cady, it does not appear whether 
the holder of the equity of redemption had assumed a 
personal liability to pay the debt. The owner of the 
equity of redemption who has not assumed the debt, 
can redeem the land from the mortgage lien not by a 
mere tender which is not kept good, but by actual 
payment or by bringing the money into court for the 
purpose of payment. There is no debt from him, and 
his mere tender does not discharge the mortgage lien. 
Inthe case at bar, Jex took the land subject to the 
mortgages, and in doing so jprobably deducted their 
amount from the price agreed on. The land is then 
primarily liable for the debt, and Poillon has a right to 
insist upon the collection of the debt first out of the 
land. Now if Jex’s mere tender has discharged the 
lien, all the rights of the mortgagee seem to have gone. 
He cannot sue Jex, for Jex never assumed the debt. 
He cannot enforce the lien for that, by the supposition 
is discharged. He cannot sue Poillon for by the dis- 
charge of the primary fund, Poillon, who has become 
a quasi surety must be released. Such a result ought 

not be reached save on the clearest legal principles. 

Judgment in favor of plaintiff affirmed. Harris v. Jex 
etal. Opinion by Learned, J. 

2. At the time of the tender, the United States 
supreme court had declared that such a contract as the 
one in question was payable in \gold. It would be un- 
just that plaintiff should suff-r for following the law as 
it was then declared to be. Parties are only required 
to know ¢he law as it exists at the time, not as it may 
be declared afterward. Ib. 

NEW YORK CITY. See Statutes— construction of. 
PRINCIPAL AND AGENT. See Contracts. 
Quantum Meruit. See Specific Performance. 
REAL ESTATE. See Contracts. 

Specific performance: special issue to try quantum 
meruit in equitable action.— Action by an attorney at 
law for a specific performance of an agreement in 
writing, executed by the defendant to convey to the 
Plaintiff, who is therein described as defendant’s 
attorney in certain actions, and as having “incurred 





responsibilities in the employment of additional coun- 
sel in said suits,’’ ‘‘ one-third of all property or money 
recovered ”’ in said actions, the consideration as stated 
in the agreement being ‘‘the services of said B. (the 
plaintiff), rendered and to be rendered, and to enable 
him to discharge said responsibility to counsel and 
others.’’ The evidence shows that after the agreement 
plaintiff called upon defendant for money, and she 
paid him $625, part of which he applied toward his 
own compensation. And that when the cases were 
settled the sum of $1,200 was paid by defendant to 
counsel therein employed by plaintiff. Held, This was 
withdrawing from the defendant dll benefit of the 
agreement, superseding its mutuality, and ignoring it 
altogether, so far as the plaintiff's obligations were con- 
cerned. Equity would say that if the defendant must, 
under the agreement, surrender one-third of the prop- 
erty she acquired in the settlement, she should have 
back the $625 which the plaintiff received; and should 
also have allowed to her the $1,500 which the plaintiff 
was to provide for, but did not. These sums are of the 
consideration of the agreement. 

In order to invoke the aid of a court of equity to 
enforce an agreement, plaintiff must show that he has 
fully and particularly performed the agreement on his 
part, which was the consideration supporting the 
agreement. 

This the plaintiff failed in this case to show. 

2. Another qhestion remains. Has the plaintiff been 
reasonably compensated for his services? That he 
rendered valuable services is proved. Several wit- 
nesses whose professional experience and intelligence 
qualified them to speak on the subject, were asked as 
to the value of the plaintiff's services, but the court 
excluded their testimony. This waserror. The plain- 
tiff is entitled to present his evidence on that point, 
and to have the judgment pronounced on that evi- 
dence. 

Although this was an action in equity for specific per- 
formance which was refused, yet the case may be re- 
tained to do complete justice, and by an assessment 
of damages to inquire whether any further compensa- 
tion is due plaintiff. 

Judgment of special term, so far as specific perform- 
ance was refused, should be affirmed, in all other re- 
spects reversed, and a special issue directed to be tried 
at the circuit as to whether, on a quantum meruil, the 
plaintiff is entitled to further compensation. Burling 
v. King. Opinion by Fancher, J. 

SURETIES. See Undertakings. 
SURRENDER. See Contracts and Landlord and Tenant. 
STATUTES— CONSTRUCTION OF. 

1. Act of April 9, 1813, and chap. 196, laws 1818, con- 
strued: New York city: interest on damages awarded for 
property taken in opening streets. — Appeal from judg- 
ment in favor of plaintiffs. In pursuance of a petition 
to this court in March, 1865, commissioners were ap- 
pointed to assess the damages sustained by the owners 
of the land taken in the widening of Church street in 
New York city. They assessed plaintiffs’ damages at 
$93,180. Their report was confirmed on 30th Decem- 
ber, 1867. On 7th December, 1868, plaintiffs petitioned 
the common council to pay said damages, with inter- 
est from 7th January, 1868, the day on which the re- 
port was filed. On 12th June, 1869, the damages were 
paid, but the defendants refused to pay interest. This 
action is brought to recover the same. Held, the effect 
of the act of 1813 (April 9th), and chap. 196, laws 1818, 
taken together, is that the corporation, after the con- 
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firmation of the commissioners’ report, are to appoint, 
by affirmative action, a time for carrying the improve- 
ment into effect; that this appointment must be made 
within fifteen months at most, and until such appoint- 
ed time proceedings are suspended, and the fee and 
right of possession are taken subject to such suspension 
and the restrictions it imposes. The requirement of the 
act of 1813, to pay within four months from the confir- 
mation of the report, is changed to an obligation to pay 
four months after the expiration of the time appointed 
for carrying the improvement into effect. Until the 
arrival of the time appointed, or the expiration of the 
fifteen months, the possession and enjoyment of the 
lands remain undisturbed in the former owner and his 
tenants. There is no constitutional difficulty in this 
system. Strang v. The New York Rubber Co., 1 Sweeney, 
78; Detmold v. Drake, 46 N. Y. 318. The presumption 
that these statutes make, that the continued use is 
equal in value to the interest on the award is more 
just, than a rule, which makes the city pay interest on 
an award for premises of which, during the time 
claimed for, the owner has the undisturbed enjoy- 
ment and possession. Judgment reversed. Ham- 
mersley et al. v. The Mayor, etc.. of New York. Opin- 
ion by Davis, J. Affirmed by court of appeals. See 
8A. L.J., p. 256. 

2. Ib. —Though there is some difficulty in reconcil- 
ing the two acts, equity will not permit the plaintiffs 
to have the land and the fruits of its po$session, under 
the act of 1818, and at the same time receive interest 
after the four months named in the act of 1813, as if no 
act of 1818 existed. They waived any objection to the 
constitutionality of the latter act, by collecting rents 
from their tenants for some time subsequent to the 
confirmation of the commissioner's report. They can- 
not stand upon both statutes and claim the benefits of 
both, for the two positions are inconsistent and in- 
compatible with justice. Judgment should be reversed. 
1b. Opinion by Fancher, J. 

8. Ib. — Dissenting opinion. — The learned judge, in 
dissenting, says that the suspension must be made by 
an affirmative and definite action of the common coun- 
cil, within four months from the confirmation of the 
report. If not then done the owner may demand and 
sue for his damages. In this case it cannot be inquired 
whether the plaintiffs were in possession, or received 
the rents down to the time of the payment of the 
award. 1b. Opinion by Mullin, J., dissentiente. 

STREETS. See Statutes, construction of. 
TENDER. See Mortgages. 
UNDERTAKINGS. 

Liability of sureties on undertaking to discharge attach- 
ment. — Appeal from judgment in favor of defendants. 
The question presented on this appeal is whether an 
action can be maintained against sureties on an under- 
taking given to discharge an attachment which pro- 
vided for the payment of the judgment, which may be 
recovered against the defendants, when the judgment 
recorded is against some of them only. The under- 
taking was given under §$§ 240, 241 of Code. Held, the 
case of Kifling v. Turner, 5 B. & Ald. 261, is decisive of 
this question. The persons are described by character. 
The obligation is to pay the judgment in the action in 
which the undertaking was given, and two of them 
against whom the judgment was rendered, are of that 
character. Although the question is not free from 
doubt, the failure to recover against all the defendants 
does not, from the nature and object of the agreement, 
seem an indispensable prerequisite to the liability of 





the sureties. The property seized could have been 
applied to the judgment, for aught that appears, and 
the defendants should occupy the same relation to the 
plaintiff. The substituted security is so made avail. 
able. Judgment reversed. Gilmore et al. v. Crowell ¢ 
al. Opinion by Brady, J. 
WAIVER. See Contracts. 
——— > o-—____ 
BOOK NOTICES. 

Tn Ne EL dhe hae Dek ae 

That the reporting of the decisions of the Supreme 
Court of this State hus, for sometime, been hopelessly 
bad, is very generally conceded. Wherein it has failed 
to meet the reasonable requirements of the profession, 
we have too often pointed out to justify a repetition of 
it at this time. The object of the new series is to do 
what the reporters, neither separately nor collectively, 
have heretofore done, that is, to report the decisions of 
the General Terms of the Supreme Court, promptly, ac- 
curately and completely. 

The first part contains, either in brief or in full, a 
report of all the cases in which opinions were delivered, 
determined at the June terms in the third and fourth 
Departments. There are in this first part of some two 
hundred and fifty pages, fifty-six cases reported in full, 
and abstracts of eleven others, the opinions in which 
were not of sufficient importance to require publica- 
tion in extenso. None of the cases are of any great 
importance, excepting, perhaps, two or three relating 
to bonding towns in aid of railroads, but the fact that 
all cases are reported in one form or another, is an 
assurance that we shall find in it whatever important 
cases the court shall decide. The next part will con- 
tain the decisions of the September terms, there being 
no general terms either in July or August. As there are 
only eighteen General Terms per year in the State, and 
as this part contains the decisions of two of them, 
quite as important and heavy as the average, and as 
three of the parts are expected to make a volume, it is 
more than probable that three volumes a year will be 
sufficient to include all the work of our general terms. 
It might be found advantageous and useful to include 
the more important decisions of the special terms. 

The cases are well reported, and the number is ex- 
cellent in mechanical execution. 

Titles to Real Estate in the State of New York. A Digested 
Treatise and Compendium of Law, applicable to Titles 
to Real Estate in the State of New York. By James W. 


Gerard, Jr. Second edition. New York: Baker, Voor- 
his & Co., 1873. 


This is an amplification of the author's useful little 
work on the same subject published several years ago. 
The author’s aim in its compilation ‘‘ has been the ex- 
position of the principal features of the real estate law 
of this State in a practical shape, under clearly dis- 
tinguishing heads, and within the compass of & 
single volume.’’ Among the subjects treated more or 
less fully are: Eminent domain; what persons may 
hold and convey land; the various estates in land; 
uses and trusts in realty; powers; joint interests; 
title by descent, devise, deed, possession, dedication, 
prescription, easement, etc., through partition proceed- 
ings, escheat and forfeiture, sale on execution, etc; as- 
signments and transfers under the insolvent law and 
under the bankrupt law; lien of judgments; eject- 
ment and summary proceedings; lien of taxes and 
assessments; mechanics’ lien, etc., etc. To enable the 
author to include in one volume all the subjects per- 





THE ALBANY LAW JOURNAL. 


303 











ea 

taining to titles to realty, he has been compelled to 
condense the great mass of material, and has done it 
yery successfully. His statements are clear and con- 
cise, and his arrangement compact and generally good. 
The work is rather a handy-book than a treatise. It is 
an eminently practical work, intended for practical 
lawyers and conveyancers, and we do not doubt that 
they will find it of great utility. 


———_@ 


WAIVER OF TORTS. 


The case of Smith v. Baker (L. R., 8 C. P. 350), was a 
somewhat novel application of the principles of law 
relating to the affirmance of a tortious act and conse- 
quent waiver of the tort. The casesin which the 
question of waiver of atort has been raised have most 
frequently been cases where the proceeds of a wrongful 
sale of the property converted have been received by 
the injured party, or recovered by him in an action for 
money had and received against the wrongdoer. It 
may be doubted whether there have not been expres- 
sions used in the cases on this subject which tend to 
place a principle that is in itself most sound and ex- 
pedient on a dangerously narrow and technical ground. 
The case of Smith v. Baker was this. The trustee of 
a bankrupt’s estate applied under the 72d section of 
the Bankruptcy Act, 1869, to the Court of Bankruptcy 
to declare a bill of sale, made by the bankrupt pre- 
yiously to his bankruptcy, fraudulent, and void as 
against himself as trustee, and to order the assignee 
under the bill of sale, who had, previously to the bank- 
ruptey, sold the goods comprised therein to pay over 
the proceeds of the sale to himself as such trustee. 
The Court of Bankruptcy having made the order prayed 
for, the assignee under the bill of sale accordingly paid 
over the proceeds of the sale to the trustee. The trus- 
tee afterward brought an action of trover against the 
assignee under the bill of sale to recover the difference 
between the value of the goods and the amount real- 
ized by the sale. 

It was held that the action would not lie, on the 
ground that, by the proceedings in bankruptcy to 
recover the proceeds of the sale, the plaintiff had 
affirmed the sale and waived the tort. It was argued 
by the counsel for the defendant that the proceedings 
in bankruptcy were analogous to an action for money 
had and received, and that the law was clear that, 
by bringing an action for money had and received in 
respect of a tortious sale, the plaintiff waived the tort, 
and could not afterward recover in trover. The doc- 
trine that by bringing an action of money had and 
received the tort is waived, is generally supported by 
reference to the case of Smith v. Hodson (2 Sm. L. C. 
6th ed. 119). In that case it was held that where the 
assignees of a bankrupt brought assumpsit to recover 
the proceeds of goods fraudulently delivered to a cred- 
itor by the bankrupt on the eve of bankruptcy, they 
affirmed the contract, and the creditor might set off 
his debt. The decision in this and similar cases is 
sometimes supported by reasoning of this sort. The 
plaintiff can only be entitled to recover the proceeds of 
the sale on the footing that the defendant was his 
agent to make it. He cannot therefore be allowed to 
blow hot and cold, to say in one action that the defend- 
ant was his agent, and then in another to turn round 
and say that he was a tort feasor. It seems to us that 


this is an unnecessarily narrow and technical ground. 


on which to put the case. It is a way of looking at the 
matter which savours too much of legal subtlety, and 





does not correspond to the substantial realities of the 
case. There is probably no sort of intention in the 
mind of the party proceeding to waive the tort or any 
contemplation of the defendant as his agent. The de- 
fendant was not his agent in fact, nor did he mean to 
treat the defendant as such. His whole case is that 
the sale was a tort. He claims, in substance, to be 
entitled to the money as representing the property of 
which he has been wrongfully deprived, and, as repre- 
senting such property, the defendant is obliged by the 
law to pay over the proceeds. A. having wrongfully 
taken and changed the form of B.’s property to some 
extent, why is not B., according to any sound general 
principle of jurisprudence, entitled to recover his pro- 
perty in its changed form without being held in any 
way to have affirmed A.’s act in changing the form in 
which it existed. 

And why should he be barred from recovering any 
loss to which he may have been put by reason of the 
change of form? The real reason for the soundness of 
the decisions appear to be founded upon an application 
of the maxim nemo pro eadem casud debet bis vexaria. 
If a man, having it in his power to bring an action in 
which he might recover, not only the amount of the 
proceeds of the tortious sale, but the full value of the 
goods, chooses to proceed in a form of action in which 
he can recover the former only, justice and expediency 
alike dictate that he should, by the fact of so proceed- 
ing, be held to have waived the right to take any other 
mode of proceeding. What occasion is there to have 
recourse to the fiction that he has treated the defend- 
ant as his agent? It is submitted that the form of 
action is what constitutes the waiver, not any election 
to treat the tort feasor as agent. 

In Smith v. Baker the decision appears to be mani- 
festly a correct one, because it is clear that the plain- 
tiff might have equally well applied to the Court of 
Bankruptcy to make the defendant responsible for the 
full value of the goods under the 72d section as to 
make him responsible for the proceeds. The section 
says nothing about the proceeds of the sale, but it 
gives the Court jurisdiction to apply any remedy which 
the justice of the case demands for the purpose of a 
proper distribution of the estate. The distinction 
above drawn may not appear very material in its appli- 
cation to the effect of bringing an action for money 
had and received as a waiver of a tort, inasmuch as it 
is admitted that such an action is a waiver of the tort 
for whatever reason it may be so; but the question is 
not without its importance in relation to other modes 
of waiver. 

If bringing an action for money had and received 
were a waiver for the reason that the plaintiff thereby 
must be considered as making the defendant his agent, 
it would very nearly follow, asa matter of logic, that 
the mere receipt of the proceeds of the goods by the 
party injured would have the same effect: If you can- 
not claim the proceeds of your goods that have been 
wrongfully taken from you and sold in an action for 
money received without thereby being taken to make 
the defendant your agent, it may be argued that you 
cannot claim them at all without the same effect being 
produced. Now, though receipt of the proceeds of 
goods converted may, in some cases, and under some 
circumstances, amount to waiver of the tort, as in the 
case of Brewer v. Sparrow,7 B. & C. 310, we cannot 
think that it can be the law that it would do so in all 
cases and under all circumstances. The plaintiff may 
have received them merely as representing the prop- 
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erty which was his, and in mitigation of future dam- 
ages, and not with the least intention of giving up his 
right of recovering any further damage he may have 
sustained. In such case the question of waiver is a 
question of intention — meaning by intention not so 
much the purpose which may have actually existed in 
the mind of the injured party as the purpose which, 
judging of his intention by the ordinary conduct of 
mankind, the tort feasor was entitled to presume from 
his conduct. Bovill, C. J., in his judgment in Smith 
v. Baker, speaks of the action for money had and re- 
ceived as amounting to a conclusive election in point 
of law to waive the tort, but he says, ‘‘ There is another 
class of cases in which an act is of an ambiguous char- 
acter, and may or may not be done with the intention 
of adopting and affirming the wrongful act; in such 
cases the question whether the tort has been waived 
becomes a matter rather of fact than of law.’’ 

It seems a very strong measure to hold that mere 
receipt of the pr which, ex a@quo et bono, belong 
to the owner of the property converted as representing 
that property in its converted state, should deprive the 
owner of any further remedy for the depreciation in 
value which such property has suffered by the process 
of conversion. The case of Lythgoe v. Vernon (5 H. & 
N. 180), which seems to go to the full length of the 
proposition we venture to controvert, seems to have 
been very hastily decided on the authority of Brewer 
v. Sparrow. The latter case does not go any thing like 
the length to which it seems to have been assumed to 
go in Lythgoe v. Vernon; there was much more than 
mere receipt of moneys, for the balance of an account 
was there received after an account had been rendered 
by the defendant of his dealings with the bankrupt’s 
goods without any objection or difficulty raised by the 
plaintiffs. This was clearly good evidence of an inten- 
tion to affirm the tortious act. The case of Burn v. 
Morris (4 Tyr. 485) was not cited in Lythgoe v. Vernon, 
in which case it was held that receipt of part of the 
proceeds of a tort did not waive the tort. It is to be 
observed that the plea in Lythgoe v. Vernon aileged a 
waiver of the tort; possibly this allegation may be 
read as implying a receipt of the money under such 
circumstances as to waive the tort, though it would 
seem a sounder construction to treat it only as an alle- 
gation of a conclusion of law arising out of the facts 
stated in the plea. The decision appears to us to be 
far from a satisfactory one, and with reference to the 
future decision of the question, if it should again be 
raised, it has seemed to us of some interest to discuss 
the exact principle upon which the action for money 
had and received is a waiver of a tort.— Solicitors’ 
Journal. 





__——_—_—____. 


LEGAL OBITUARY. 


The Hon. Wm. A. Porter, Chief Justice of the Supe- 
rior Court of Cook county, [llinois, died suddenly of 
apoplexy, on the 27th ult., in Chicago. Judge Porter was 
born in Schoharie county, in this State, and after his 
admission to the bar became a partner of the late 
Judge Hogeboom. In 1852 he was elected District At- 
torney of Columbia county. In 1858 or 1859 he removed 
to Chicago, and was not long after elevated to the 
bench, the Chief Justice of which he was at the time 
of his death. The bar of Chicago esteemed him highly, 
and the meeting held to take action in reference to his 
death is said to have been the largest and most solemn 
ever held in that city. 
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NOTES. 
Messrs. Little, Brown & Company have in preparg. 
tion and will next month issue the first volume of, 


-new edition of the United States Digest —first series, 


The new series of annual volumes began with the year 
1870, and numbers three volumes. The first series 
reached over thirty volumes, most of them annuals, so 
that they were not only expensive but inconvenient, 
it being nécessary to examine some twenty-seven vol- 
umes in investigating any one subject. The new edi- 
tion is to be comprised in twelve volumes, is under the 
editorial charge of Benj. Vaughan Abbott, and is to 
include a digest of all the decisions of the American 
courts, from the earliest time to the year 1870. The 
value of such a work to the profession can hardly be 
over estimated. 


In the United States circuit court for Virginia, on 
the 31st ult., in the cases of Dillard and others bank- 
rupts, Judge H. L. Bond rendered an important de- 
cision. The creditors, having docketed judgment, 
obtained decrees in the State court directing the sale 
of Dillard’s property. Afterward Dillard filed a peti- 
tion in bankruptcy and claimed the homestead exemp- 
tion of $2,000, which exemption was allowed in the 
United States district court by Judge Underwood. 
The creditors then carried the case before Judge Bond 
by petition, and he decided the following points, which 
entirely reverse the ruling of Judge Underwood: 

First. When suits are pending in State courts before 
the commencement of bankruptcy proceedings, if 
there be no suggestion of fraud, and no interests of the 
general credit will be prejudiced, the bankruptcy court 
ought not to interfere with the jurisdiction of the 
State court. 

Second. When the bankrupt has made a deed of trust 
to secure creditors he is not entitled to any exemption 
out of the property conveyed until the deed is satis- 
fied; adjudged fraudulent as to creditors by the State 
court. 

Third. When the proceedings in bankruptcy were 
commenced before the passage of the amendatory act 
of March 3, 1873, the bankrupt is entitled to such ex- 
emption only as allowed by the laws existing at the 
time the proceedings commenced. 

Fourth. The amendatory act, so far as it is declara- 
tory of the intentions of the act of 1867, is void. 

Fifth. The rights of the bankrupt and the creditors 
are fixed according to the laws in force when the bank- 
ruptcy proceedings commenced, and no subsequent 
legislation can affect them. 

———__>————_——— 


LEGAL NEWS. 


It is now reported that Senator Conkling, duringa 
recent visit to Washington, denied that he had said to 
Senator Cameron that he should not accept the ap- 
pointment as Chief-Justice, even if it were offered to 
him, and said that, as a matter of fact, he had not 
conversed in regard to that office since the death of 
Mr. Chase. 

Commissioner Drummond, of the General Land 
Office at Washington, in his fourth annual report, 
renews his recommendation for the repeal of the Pre- 
emption Land laws. He is more than ever satisfied, 
by the experience of the last year, that these laws 
afford the means to speculators to secure lands in 


_direct opposition to the land policy of the government, 


and that they are a cover for the commission of many 
frauds. 
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DROVERS’ PASSES. 


Among the numerous unsettled questions of law 
js the question whether a common carrier is liable for 
injuries occasioned by his own or his servants’ negli- 
gence, to one riding on what’ is known as a drover’s 


TT canta pass usually contains the statement that 
an acceptance of the pass on the part of the person 
riding to take charge of the stock, shall be considered 
a waiver of all claims for damages or injuries re- 
ceived on the train, from whatever cause occurring. 
The consideration for such an assumed agreement is 
usually expressed to be the “carrying of the stock at 
less than tariff rates.” 

Smith v. The New York Central Railroad Co., 24 
N. Y. 222, and Bissell v. The New York Central 
Railroad Co., 25 id. 442, were actions for injuries 
sustained by persons riding on such passes. The 
court was divided in both cases, though in the latter 
a majority was of the opinion that the carrier was 
not liable, even though the injuries were occasioned 
by its own or its servants’ negligence. The majority 
differed, however, as to the grounds of this opinion. 
In Cleveland, Painesville and Ashtabula Railroad Com- 
pany v. Curran, 19 Ohio St. 1; 2 Am. Rep. 362, it 
was held that one riding on a drover’s pass was not a 
gratuitous passenger, and that the stipulation in such 
a pass against liability for negligence was against 
public policy and void. In the recent case of 
McCawley v. The Furness Railway Company, L. R. 8, 
Q. B. 57, which was an action for injuries, a plea that 
at the time plaintiff was injured he was riding on a 
free pass as the drover accompanying cattle, one 
of the terms of which was that plaintiff should 
travel at his own risk, was held good, and a replica- 
tion that the accident happened through the gross 
and willful negligence of defendant, was held to be 
bad. 

The decision of the Supreme Court of the United 
States, just rendered in the case of The New York 
Central Railroad Company v. Lockwood, will be here- 
after the leading case on this question. The opinion, 
which was prepared by Mr. Justice Bradley, is a very 
elaborate review of the authorities, and /the decision 
was concurred in by the entire court. | The conclu- 
sion at which the court arrived was, that one riding 
on a drover’s pass was a passenger for hhire, and that 
as to him the carrier could not stipulate for exemption 
from responsibility for the negligence of him or his 
servants. The opinion is too lengthy to enable us to 
give it in full, but the following are its more import- 
ant points ; 





The plaintiff in this case was a drover, injured 


whilst traveling on a stock train of the defendants, 
proceeding from Buffalo to Albany, and the suit was 
brought to recover damages for the injury. He had 
cattle in the train, and had been required, at Buffalo, 
to sign an agreement to attend to the loading, trans- 
porting and unloading of his cattle, and to take all 
risk of injury to them and of personal injury to him- 
self, or whoever went with the cattle; and received 
what is called a drover’s pass, certifying that he had 
shipped sufficient stock to pass free to Albany, but 
declaring that the acceptance of the pass was to be 
considered a waiver of all claims for damages or in- 
juries received on the train. The agreement stated 
its consideration to be the carrying of the plaintiff’s 
cattle at less than tariff rates. It was shown on the 
trial that these rates were about three times the ordi- 
nary rates charged, and that no drover had cattle 
carried on those terms; but all signed similar agree- 
ments to that which was signed by the plaintiff, and 
received similar passes. Evidence was given on the 
trial tending to show that the injury complained of 
was sustained in consequence of negligence on the 
part of the defendants or their servants, but they 
insisted that they were exempted by the terms of the 
contract from responsibility for all accidents, includ- 
ing those occurring from negligence, at least the 
ordinary negligence of their servants; and requested 
the judge so to charge. This he refused, and charged 
that if the jury were satisfied that the injury occurred 
without any negligence on the part of the plaintiff, 
and that the negligence of the defendants caused the 
injury, they must find for the plaintiff, which they 
did. 

It may be assumed in limine, said the court, that 
the case was one of carriage for hire; for though the 
pass certifies that the plaintiff was entitled to pass 
free, yet his passage was one of the mutual terms of 
the arrangement for carrying his cattle. The ques- 
tion is, therefore, distinctly raised, whether a railroad 
company, carrying passengers for hire, can lawfully 
stipulate not to be answerable for their own or their 
servants’ negligence in reference to such carriage. 

As the duties and responsibilities of public carriers 
were prescribed by public policy, it has been seriously 
doubted whether the courts did wisely in allowing 
that policy to be departed from without legislative 
interference, by which needed modifications could 
have been introduced into the law. But the great 
hardship on the carrier in certain special cases, where 
goods of great value, or subject to extra risk, were 
delivered to him without notice of their character, 
and where losses happened by sheer accident, with- 
out any possibility of fraud or collusion on his part, 
such as by collisions at sea, accidental fire, etc., led to 
a relaxation of the rule to the extent of authorizing 
certain exemptions from liability in such cases to be 
provided for, either by public notice brought home to 
the owners of the goods, or by inserting exemptions 
from liability in the bill of lading, or other contract 
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of carriage. A modification of the strict rule of 
responsibility, exempting the carrier from liability for 
accidental losses, where it can be safely done, enables 
the carrying interest to reduce its rates of compensa- 
tion, thus proportionally relieving the transportation 
of produce and merchandise from some of the burden 
with which it is loaded. 

The question is, whether such modification of re- 
sponsibility by notice or special contract may not be 
carried beyond legitimate bounds, and introduce evils 
_ against which it was the direct policy of the law to 
guard; whether, for example, a modification which 
gives license and immunity to negligence and care- 
lessness on the part of a public carrier or his ser- 
vants, is not so evidently repugnant to that policy as 
to be altogether null and void; or, at least, null and 
void under certain circumstances. 

In the case of sea-going vessels, congress has, by 
the act of 1851, relieved ship owners from all re- 
sponsibility for loss by fire, unless caused by their 
own design or neglect; and from responsibility for 
loss of money and other valuables named, unless 
notified of their character and value; and has limited 
their liability to the value of ship and freight, where 
losses happen by the embezzlement or other act of 
the master, crew or passengers; or by collision, or 
any cause occurring without their privity or knowl- 
edge; but the master and crew themselves are held 
responsible to the parties injured by their negligence 
or misconduct. Similar enactments have been made 
by State legislatures. This seems to be the only im- 
portant modification of previously existing law on 
the subject, which in this country has been effected 
by legislative interference. And by this it is seen 
that, though intended for the relief of the ship 
owner, it still leaves him liable to the extent of his 
ship and freight for the negligence and misconduct of 
his employees, and liable without limit for his own 
negligence. 

It is true that the first section of the above act re- 
lating to loss by fire has a proviso, that nothing in 
the act contained shall prevent the parties from 
making such contract as they please, extending or 
limiting the liability of ship owners. This proviso, 
however, neither enacts nor affirms any thing. It 
simply expresses the intent of congress to leave the 
right of contracting as it stood before the act. 

The courts of New York, where this case arose, 
for a long time resisted the attempts of common car- 
riers to limit their common-law liability, except for 
the purpose of procuring a disclosure of the character 
and value of articles liable to extra hazard and risk. 
This they were allowed to enforce by means of a 
notice of non-liability, if the disclosure was not 
made. But such announcements as “all baggage at 
the risk of the owner,” and such exceptions in bills 
of lading as “this company will not be responsible 
for injuries by fire, nor for goods lost, stolen or 
damaged,” ‘were held to be unavailing and void, as 





being against the policy of the law. Cole v. Good. 
win, 19 Wend. 257; Gould v. Hill, 2 Hill, 623. 

But since the decision in the case of The New Jer. 
sey Steam Navigation Company v. Merchants’ 
by this court in January term, 1848 (6 How. 344), it 
has been uniformly held, as well in the courts of New 
York as in the federal courts, that a common carrier 
may, by special contract, limit his common-law lia- 
bility ; although considerable diversity of opinion 
has existed as to the extent to which such limitation 
is admissible. 

The case of The New Jersey Steam Navigation Com- 
pany v. Merchants’ Bank, above adverted to, grew 
out of the burning of the steamer Lexington. Cer- 
tain money belonging to the bank had been intrusted 
to Harnden’s express, to be carried to Boston, and 
was on board the steamer when she was destroyed, 
By agreement between the steamboat company and 
Harnden, the crate of the latter and its contents were 
to be at his sole risk. The court held this agreement 
valid, so far as to exonerate the steamboat company 
from the responsibility imposed by law; but not to 
excuse them for misconduct or negligence, which the 
court said it would not presume that the parties in- 
tended to include, although the terms of the contract 
were broad enough for that purpose; and that inas- 
much as the company had undertaken to carry the 
goods from one place to another, they were deemed 
to have incurred the same degree of responsibility as 
that which attaches to a private person engaged 
casually in the like occupation, and were, therefore, 
bound to use ordinary care in the custody of the 
goods, and in their delivery, and to provide proper 
vehicles and means of conveyance for their transpor- 
tation; and as the court was of opinion that the steam- 
boat company had been guilty of negligence in these 
particulars, as well as in the management of the 
steamer during the fire, they held them responsible 
for the loss. 

As this has been regarded as a leading case, we may 
pause for a moment to observe that the case before 
us seems almost precisely within the category of that 
decision. In that case, as in this, the contract was 
general, exempting the carrier from every risk, and 
imposing it all upon the party; but the court would 
not presume that the parties intended to include 
the negligence of the carrier or his agents in that 
exception. 

It is strenuously insisted, however, that as negli- 
gence is the only ground of liability in the carriage 
of passengers, and as the contract is absolute in its 
terms, it must be construed to embrace negligence as 
well as accident, the former in reference to passen- 
gers, and both in reference to the cattle carried in the 
train. As this argument seems plausible, and the ex- 
clusion of a liability embraced in the terms of exemp- 
tion on the ground that it could not have been in the 
mind of the parties is somewhat arbitrary, we will 
proceed to examine the question before propounded, 














PRG aeT 


ion 
tion 


rew 
Yer- 
sted 
and 


and 
rere 
ent 
any 


ese 
ible 


nay 
ore 
hat 
was 
and 


ld 


the 
ex- 
op- 


vill 








THE ALBANY LAW JOURNAL. 307 








Es 





— 
namely, whether common carriers may excuse them- 


selves from liability for negligence. In doing so we 
shall first briefly review the course of decisions in 
New York, on which great stress has been laid, and 
which are claimed to be decisive of the question. 
Whilst we cannot concede this, it is, nevertheless, 
due to the courts of that state to examine carefully 
the grounds of their decision and to give them the 
weight which they justly deserve. We think it will 
be found, however, that the weight of opinion, even 
in New York, is not altogether on the side that favors 
the right of the carrier to stipulate for exemption 
from the consequences of his own or his servants’ 
negligence. [After commenting on the New York 
decisions, the court continued.] 

A review of the cases decided by the courts of 
New York shows that though they have carried the 
power of the common carrier to make special con- 
tracts to the extent of enabling him to exonerate 
himself from the effects of even gross negligence, yet 
that this effect has never been given to a contract 
general in its terms. So that if we only felt bound 
by those precedents, we could, perphaps, find no 
authority for reversing the judgment in this case. 
But on a question of general commercial law, the 
federal courts administering justice in New York 
have equal and co-ordinate jurisdiction with the 
courts of that state. And in deciding a case which 
involves a question of such importance to the whole 
country; a question on which the courts of New 
York have expressed such divers views, and have so 
recently and with such slight preponderancy of judi- 
cial suffrage, come to the conclusion that they have, 
we should not feel satisfied without being able to 
place our decision upon grounds satisfactory to our- 
selves, and resting upon what we consider sound 
principles of law. 

In passing, however, it is apposite to call attention to 
the testimony of an authoritative witness as to the ope- 
ration and effect of the recent decisions referred to. 
“The fruits of this rule,” says Judge Davis, “ are already 
being gathered in increasing accidents, through the 
decreasing care and vigilance on the part of these 
corporations; and they will continue to be reaped 
until a just sense of public policy shall lead to legis- 
lative restrictions upon the power to make this kind 
of contracts.” 

[The opinion then gives an elaborate review of the 
decisions of other State courts, and continues :] 

Some of the above citations are only expressions 
of opinion, it is true; but they are the expressions of 
judges whose opinions are entitled to much weight; 
and the last cited case is a judgment upon the precise 
point. Taken in connection with the concurring 
decisions of State courts before cited, they seem to 
us decisive of the question, and leave but little to be 
added to the considerations which they suggest. 

It is argued that a common carrier, by entering 
into a special contract with a party for carrying his 





goods or person on modified terms, drops his charac- 
ter and becomes an ordinary bailee for hire, and, 
therefore, may make any contract he pleases. That 
is, he may make any contract whatever, because he 
is an ordinary bailee; and he is an ordinary bailee 
because he has made the contract. 

We are unable to see the soundness of this reason- 
ing. It seems to us more accurate to say that com- 
mon carriers are such by virtue of their occupation, 
not by virtue of the responsibilities under which 
they rest. Those responsibilities may vary in differ- 
ent countries, and at different times, without chang- 
ing the character of the employment. The common 
law subjects the common carrier to insurance of the 
goods carried, except as against the act of God or 
public enemies. The cival law excepts, also, losses by 
means of any superior force, and any inevitable acci- 
dent. Yet the employment is the same in both cases. 
And if, by special agreement, the carrier is exempted 
from still other responsibilities, it does not follow that 
his employment is changed, but only that his respon- 
sibilities are changed. The theory occasionally an- 
nounced, that a special contract as to the terms and 
responsibilities of carriage changes the nature of the 
employment, is calculated to mislead. The responsi- 
bilities of a common carrier may be reduced to those 
of an ordinary bailee for hire, whilst the nature of 
his business renders him a common carrier still. Is 
there any good sense in holding that a railroad com- 
pany, whose only business is to carry passengers and 
goods, and which was created and established for that 
purpose alone, is changed to a private carrier for 
hire by a mere contract with a customer, whereby the 
latter assumes the risk of inevitable accidents in the 
carriage of his goods? Suppose the contract relates 
to a single crate of glass or crockery, whilst, at the 
same time, the carrier receives from the same person 
twenty other parcels, respecting which no such con- 
tract is made — is the company a public carrier as to 
the twenty parcels and a private carrier as to the one? 

On this point there are several authorities which 
support our view, some of which are noted in the 
margin.* 

A common carrier may, undoubtedly, become a pri- 
vate carrier, or a bailee for hire, when, as a matter of 
accommodation or special engagement, he undertakes 
to carry something which it is not his business to 
carry. For example, if a carrier of produce, running 
a truck boat between New York city and Norfolk, 
should be requested to carry a keg of specie, or a load 
of expensive furniture, which he could justly refuse to 
take, such agreement might be made in reference to 
to his taking and carrying the same as the parties 
chose to make, not involving any stipulation contrary 
to law or public policy. But when a carrier has a 
regularly established business for carrying all or cer- 





* Davidson v. Graham, 2 Ohio St. 181; Graham v. Davis & 
Co., 4 id. 362 ; Bwindler v. Hiliard,2 Rich, 286 ; v. Brin- 
son, 9 id. 201; Steel v. Townsend, 37 Ala. 247. 
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tain articles, and especially if that carrier be a corpo- 
ration created for the purpose of the carrying trade, 
and the carriage of the articles is embraced within 
the scope of its chartered powers, it is a common car- 
rier, and a special contract about its responsibility 
does not divest it of the character. 

But it is contended that though a carrier may not 
stipulate for his own negligence, there is no good rea- 
son why he should not be permitted to stipulate for 
immunity for the negligence of his servants, over 
whose actions, in his absence, he can exercise no con- 
trol. If we advert for a moment to the fundamental 
principles on which the law of common carriers is 
founded, it will be seen that this objection is inad- 
missible. In regulating the public establishment of 
common carriers, the great object of the law was to 
secure the utmost care and diligence in the perform- 
ance of their important duties — an object essential 
to the welfare of every civilized community. Hence 
the common-law rule which charged the common 
carrier as an insurer. Why charge him as such? 
Plainly for the purpose of raising the most stringent 
motive for the exercise of carefulness and fidelity in 
his trust. Inregard to passengers the highest degree 
of carefulness and diligence is expressly exacted. In 
the one case the securing of the most exact diligence 
and fidelity underlies the law, and is the reason for 
it; in the other it is directly and absolutely prescribed 
by the law. It is obvious, therefore, that if a carrier 
stipulate not to be bound to the exercise of care and 
diligence, but to be at liberty to indulge in the con- 
trary, he seeks to put off the essential duties of his 
employment. And to assert that he may do so seems 
almost a contradiction in terms. 

Now, to what avail does the law attach these essen- 
tial duties to the employment of the common carrier, 
if they may be waived in respect to his agents and 
servants, especially where the carrier is an artificial 
being, incapable of acting except by agents and ser- 
vants? It is carefulness and diligence in performing 
the service which the law demands, not an abstract 
carefulness and diligence in proprietors and stockhold- 
ers who take no active part in the business. To 
admit such a distinction in the law of common car- 
riers, as the business is now carried on, would be 
subversive of the very object of the law. 

It is a favorite argument in the cases which favor 
the extension of the carrier’s right to contract for ex- 
emption from liability, that men must be permitted to 
make their own agreements, and that it is no concern 
of the public on what terms an individual chooses to 
have his goods carried. Thus, in Dorr v. The N. J. 
Steam Nav. Co., 1 Kern. 485, the court sums up its 
judgment thus: “To say the parties have not a right 
to make their own contract, and to limit the precise 
extent of their own respective risks and liabilities, in 
a matter no way affecting the public morals, or con- 
flicting with the public interests, would, in my judg- 
ment, be an unwarrantable restriction upon trade and 





commerce, and a most palpable invasion of personal 
right.” 

Is it true that the public interest is not affected by 
individual contracts of the kind referred to? Is not 
the whole business community affected by holding 
such contracts valid? If held valid, the advantageous 
position of the companies exercising the business of 
common carriers is such that it places it in their power 
to change the law of common carriers in effect, by 
introducing new rules of obligation. 

The carrier and his customer do not stand on a 
footing of equality. The latter is only one individual 
of a million. He cannot afford to higgle or stand out 
and seek redress in the courts. His business will not 
admit such acourse. He prefers, rather, to aceept any 
bill of lading, or sign any paper the carrier presents ; 
often, indeed, without knowing what the one or the 
other contains. In most cases, he has no alternative 
but to do this, or abandon his business. In the pres- 
ent case, for example, the freight agent of the company 
testified that though they made forty or fifty contracts 
every week like that under consideration, and had 
carried or the business for years, no other arrange- 
ment than this was ever made with any drover. And 
the reason is obvious enough — if they did not accept 
this, they must pay tariff rates. These rates were 70 
cents a hundred pounds for carrying from Buffalo to 
Albany, and each horned animal was rated at 2,000 
pounds, making a charge of $14 for every animal car- 
ried, instead of the usual charge of $70 for a car load; 
being a difference of three to one. Of course no 
drover could afford to pay such tariff rates. This fact 
is adverted to for the purpose of illustrating how 
completely in the power of the railroad companies 
parties are; and how necessary it is to stand firmly by 
those principles of law by which the public interests 
are protected. 

If the customer had any real freedom of choice, if 
he had a reasonable and practicable alternative, and 
if the employment of the carrier were not a public 
one, charging him with the duty of accommodating 
the public in the line of his employment; then, if the 
custemer chose to assume the risk of negligence, it 
could with more reason be said to be his private affair, 
and no concern of the public. But the condition of 
things is entirely different, and especially so under the 
modified arrangements which the carrying trade has 
assumed. The business is mostly concentrated in a 
few powerful corporations, whose position in the body 
politic enables them to control it. They do, in fact, 
control it, and impose such conditions upon travel and 
transportation as they see fit, which the public is com- 
pelled to accept. These circumstances furnish an ad- 
ditional argument, if any were needed, to show that 
the conditions imposed by common carriers ought not 
to be adverse (to say the least), to the dictates of pub- 
lic policy and morality. The status and relative posi- 
tion of the parties render any such conditions void. 
Contracts of common carriers, like those of persons oc- 
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eupying a fiduciary character, giving them a position in 
which they can take undue advantage of the persons 
with whom they contract, must rest upon their fair- 
ness and reasonableness. It was for the reason that 
the limitations of liability first introduced by common 
earriers into their notices and bills of lading were 
just and reasonable, that the courts sustained them. 
It was just and reasonable that they should not be 
responsible for losses happening by sheer accident, or 
dangers of navigation that no human skill or vigilance 
could guard against; it was just and reasorable that 
they should not be chargeable for money or other val- | 
uable articles liable to be stolen or damaged, unless 
apprised of their character or value; it was just and 
reasonable that they should not be responsible for ar- 
ticles liable to rapid decay, or for live animals liable 
to get unruly from fright and to injure themselves in 
that state, when such articles or live animals became 
injured without their fault or negligence. And when 
any of these just and reasonable excuses were incor- 
porated into notices or special contracts assented to 
by their customers, the law might well give effect to 
them without the violation of any important principle, 
although modifying the strict rules of responsibility 
imposed by the common law. The improved state of 
society and the better administration of the laws, had 
diminished the opportunities of collusion and bad 
faith on the part of the carrier and rendered less im- 
perative the application of the iron rule, that he must 
be responsible at all events. Hence, the exemptions 
referred to were deemed reasonable and proper to be 
allowed. But the proposition to allow a public car- 
rier to abandon altogether his obligations to the pub- 
lic, and to stipulate for exemptions that are unreason- 
able and improper, amounting to an abdication of the 
essential duties of his employment, would never have 
been entertained by the sages of the law. 

Hence, as before remarked, we regard the English 
statute called the railway and canal traffic act, passed 
in 1854, which declared void all notices and condi- 
tions made by common carriers, except such as the 
judge, at the trial, or the courts, should hold just and 
reasonable, as substantially a return to the rules of 
the common law. It would have been more strictly 
so, perhaps, had the reasonableness of the contract 
been referred to the law instead of the individual 
judges. The decisions made for more than half a 
century before the courts commenced the abnormal 
course which led to the necessity of that statute, giv- 
ing effect to certain classes of exemptions stipulated 
for by the carrier, may be regarded as authorities on 
the question as to what exemptions are just and rea- 
sonable. So the decisions of our own courts are 
entitled to like effect when not made under the fal- 
lacious notion that every special contract imposed by 
the common carrier on his customers must be carried 
into effect, for the simple reason that it was entered 
into without regard to the character of the contract 
and the relative situation of the parties. 





Conceding, therefore, that special contracts, made 
by common carriers with their customers, limiting 
their liability, are good and valid, so far as they are 
just and reasonable; to the extent, for example, of 
excusing them for all losses happening by accident, 
without any negligence or fraud on their part; when 
they ask to go still further, and to be excused for neg- 
ligence — an excuse so repugnant to the law of their 
foundation and to the public good —they have no 
longer any plea of justice or reason t@support such a 
stipulation, but the contrary. And then the inequality 
of the parties, the compulsion under which the cus- 
tomer is placed, and the obligations of the carrier to 
the public, operate with full force to divest the trans- 
action of validity. 

On this subject the remarks of Chief Justice Red- 
field, in his recent collection of American Railway 
Cases, seem to us eminently just. “It being clearly 
established, then,” says he, ‘that common carriers 
have public duties which they are bound to discharge 
with impartiality, we must conclude that they cannot, 
either by notices or special contracts, release them- 
selves from the performance of these public duties, 
even by the consent of those who employ them; for 
all extortion is done by the apparent consent of the 
victim. A public officer or servant, who has a 
monopoly in his department, has no just right to im- 
pose onerous and unreasonable conditions upon those 
who are compelled to employ him.” And his con- 
clusion is, that, notwithstanding some exceptional 
decisions, the law of to-day stands substantially as 
follows: “1. That the exemption claimed by car- 
riers must be reasonable and just, otherwise it will be 
regarded as extorted from the owners of the goods 
by duress of circumstances, and therefore not bind- 
ing. 2. That every attempt of carriers, by general 
notices or special contract, to excuse themselves from 
responsibility for losses or damages resulting in any 
degree from their own want of care and faithfulness, 
is against that good faith which the law requires as 
the basis of all contracts or employments, and, there- 
fore, based upon principles and a policy which the 
law will not uphold.” 

The defendants endeavor to make a distinction be- 
tween gross and ordinary negligence, and insist that 
the judge ought to have charged that the contract was 
at least effective for excusing the latter. 

We have already adverted to the tendency of 
judicial opinion adverse to the distinction between 
gross and ordinary negligence. Strictly speaking, 
these expressions are indicative rather of the degree 
of care and diligence which is due from a party, and 
which he fails to perform, than of the amount of in- 
attention, carelessness, or stupidity which he exhibits. 
If very little care is due from him, and he fails to be- 
stow that little, it is called gross negligence. If very 
great care is due, and he fails to come up to the mark 
required, it is called slight negligence. 

And if ordinary care is due, such as a prudent man 
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would exercise in his own affairs, failure to bestow 
that amount of care is called ordinary negligence. 
In each case the negligence, whatever epithet we give 
it, is failure to bestow the care and skill which the 
situation demands; and hence it is more strictly 
accurate perhaps to call it simply “negligence.” And 
this seems to be the tendency of modern authorities.* 
If they mean more than this, and seek to abolish the 
distinction of degrees of care, skill and diligence re- 
quired in the@erformance of various duties and the 
‘fulfillment of various contracts, we think they go too 
far; since the requirement of different degrees of 
care in different situations is too firmly settled and 
fixed in the law to be ignored or changed. The com- 
pilers of the French civil code undertook to abolish 
these distinctions by enacting that “every act what- 
ever of man that causes damage to another, obliges 
him by whose fault it happened to repair it.” t 
Toullier, in his commentary on the code, regards this 
as a happy thought, and a return to the law of 
nature.t But such an iron rule is too regardless of 
the foundation principles of human duty, and must 
often operate with great severity and injustice. 

In the case before us, the law, in the absence of 
special contract, fixes the degree of care and dili- 
gence due from the railroad company to the persons 
carried on its trains. A failure to exercise such care 
and diligence is negligence. It needs no epithet 
properly and legally to describe it. If it is against 
the policy of the law to allow stipulations which will 
relieve the company from the exercise of that care 
and diligence, or which, in other words, will excuse 
them for negligence in the performance of that duty, 
then the company remains liable for such negligence. 
The question whether the company was guilty of 
negligence in this case, which caused the injury sus- 
tained by the plaintiff, was fairly left to the jury. It 
was unnecessary to tell them whether, in the lan- 
guage of law writers, such negligence would be 
called gross or ordinary. 

The conclusions to which we have come are — 

First. That a common carrier cannot lawfully stipu- 
late for exemption from responsibility when such 
exemption is not just and reasonable in the eye of 
the law. 

Secondly. That it is not just and reasonable in the 
eye of the law for a common carrier to stipulate for 
exemption from responsibility for the negligence of 
himself or-his servants. 

Thirdly. That these rules apply both to carriers of 
goods and carriers of passengers for hire, and with 
special force to the latter. 

Fourthly. That a drover traveling on a pass, such 
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as was given in this case, for the purpose of taking 
care of his stock on the train, is a passenger for 
hire. 

These conclusions decide the present case, and re- 
quire a judgment of affirmance. We purposely 
abstain from expressing any opinion as to what 
would have been the result ef our judgment had we 
considered the plaintiff a free passenger instead of a 
passenger for hire. 


‘in 
ror 





CURRENT TOPICS. 

The judicial affairs of Utah are in such a hopeless 
muddle that an intelligible statement concerning them 
is almost an impossibility. As we recently announced, 
the clerk of the district court (pending an application 
for a mandamus against him) issued a venire for a grand 
jury. The jurors were summoned by one McAllister, 
who claims to be the Territorial Marshal. The array 
of the grand jury was challenged and sustained by Mr. 
Justice McKean, on the ground that the court had 
decided that there was no such officer as “ Territorial 
Marshal.” A challenge was also made to the array 
of the petit jury, which was overruled, pro forma, by 
the same justice; but, at the same time, counsel were 
informed that no cause would be forced to trial, and 
that all cases in which a challenge to the array was 
not waived would be continued for the term. There 
has seldom, if ever, been witnessed in any civilized 
country such a complete collapse of the judicial 
machinery as that which has existed in Utah during 
the last three years. 


The Common Pleas Bench of England has suffered 
a serious loss in the death of Chief Justice Bovill. 
He had a reputation as a jurist second to very few 
living men, and one to which his successor, Sir John 
Duke Coleridge, can hardly hope to attain. As 
Attorney-General, Sir John Coleridge was brilliant, 
being probably the greatest advocate at the English 
bar; but he has never been regarded as a profound 
lawyer. It seems a little singular that the English 
have made it a rule to elevate the Attorney-General 
to the first desirable vacant judicial position. The 
qualifications essential to the office of Attorney- 
General would seem to be quite different from those 
essential to the judge. Erskine and Curran were 
great as advocates, and would have been great as 
Attorneys-General, but as judges they were hardly 
medium. 


The recent vote on the constitutional amendment, 
though not large, was sufficiently pronounced against 
the amendment to settle the question for this genera- 
tion. The people have faith in their own judgment 
as to judges, and if it be always so well exercised as 
it has been this fall there will be little occasion to re- 
gret the failure of the amendment. Of the nine su- 
preme court judges elected, five are the present incum- 
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pents, to wit: Justices Gilbert, Mullin, Boardman, 
Rumsey and Talcott. Messrs. Lawrence and Dono- 
hue in the first district, Westbrook in the third, and 
Landon in the fourth, are new men. The defeat of 


Judge Fancher is to be regretted. He is an able 
judge, and very greatly respected by the bar. 


An English contemporary gives some figures which 
show a remarkable decrease in litigation and judicial 
business in England during the last few years. For 
instance, the number of actions commenced by writ 
of summons, in 1872, was less than half the number 
commenced in 1866. The number of judgments in 
the superior courts of common law was 44,316 in 
1866, and in 1872 it was only 23,554. The execu- 
tions issued numbered 30,053 in 18€6, and only 15,304 
in 1872. The fees of court amounted to £188,295 in 
1866, and to £127,918 in 1872, and the dealings with 
the suitors’ fund show a decrease of about fifty thou- 
sand pounds, both in receipts and payments. This 
decrease appears the more remarkable when we con- 
sider the fact that the commercial business and popu- 
iation of the country have steadily increased. 


The Tribune states, editorially, that the stories of 
an offer of the chief justiceship to Senator Conkling, 
or to any one, are unfounded. Up to this time, it 
states, the President has made no tender of the place, 
nor committed himself in any form. The latest and 
most extraordinary of the many rumors started by 
the inventive Washington correspondents is that the 
office is to be tendered to Secretary Richardson to in- 
duce him to resign from the Treasury. 
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NOTES OF CASES. 


The case of Reg. v. Collum, C. C. R., 21 W. R. 687, 
L. R. 2 C. C. R. 28, decides an important point in the 
law of embezzlement, and indirectly also decides a 
point in the law of contract. The latter point, which 
indeed could not well have been doubted, is this, that 
if a servant makes use of his master’s goods to earn a 
reward for himself; if, for instance, a flyman in an 
unauthorized way carries passengers upon his own 
account in his master’s carriage; the master cannot 
claim the money as upon a contract made with him- 
self. The application of this proposition of law to the 
case in question was as follows: The prisoner had, 
against his master’s orders, carried a load on a certain 
journey upon his master’s barge, and had received 
and not accounted for the money. He was indicted 
for embezzlement; but the Court on a case reserved, 
held that the case did not come within the statute 
(24 & 25 Vict. chap. 97, § 68). It was pointed out by 
Bramwell, B., that, in terms, he had not received the 
money “for,” or “on account,” or “in the name” of 
his master; but, in truth, to decide this it was nec- 





essary to hold that the money was not the master’s 
money ; for if, by law, the money had been his mas- 
ter’s money, it would be difficult to say that he had 
not received it “for” his master, unless indeed, which 
can hardly be contended, the words used by the statute 
are to be referred wholly to the intention with which 
the servant received the money. But the broader 
ground of the judgment (in which, indeed, Bramwell, 
B., seemed also to concur) was that which was most 
clearly expressed by Blackburn, J., that the money 
was not in fact the master’s money, and that the 
case, therefore, did not fall within the mischief which 
the technical doctrine of trespass created with respect 
to larceny, and which the statute of embezzlement 
was designed to meet. “The test of the matter,” 
says Blackburn, J., “really would be this—if the 
person to whom the manure (the load carried by the 
prisoner) belonged had not paid for the carriage, 
could the master have said, ‘There was a contract 
with you which you have broken, and I sue you for 
it. There would have been no such contract.” 
This case is the more important as it corrects a cor- 
rection which the editor of “Russell on Crimes” 
thought fit to make to an observation of that much 
more accurate writer, Mr. Davis. Mr. Davis had 
rightly said that the omission in the recent statute of 
the words “by virtue of his employment,” did not 
take away the necessity that the money received 
should be the master’s money. To this Mr. Greaves 
excepted, and appears to have based his correction 
on the erroneous view that Reg. v. Harris (2 W. R. 
413, Dearsley C. C. 344) was decided upon the 
omitted words, whereas it was clearly decided on 
the words still retained “on account of,” and is, in 
principle, an authority in support of the present 
decision. 


Depfner v. The State ex rel. Altland, 36 Ind. 111, is 
a curious decision. The relator was a constable, and 
had in his hands several executions, the return day of 
which had passed. Doepfner was a justice of the 
peace, and the executions were issued by him on 
judgments on his docket. The relator, happening to 
call at Doepfner’s office, the latter ordered him to re- 
turn the executions, and, on his refusing, committed 
him for contempt. The action was brought for false 
imprisonment against Dcepfner and the surety on his 
official bond. A majority of the court held that the 
justice of the peace had no jurisdiction or power to 
cause the arrest and imprisonment of the constable; 
that it was an act for which, as justice of the peace, 
he had no legal authority whatever; and, therefore, 
as the security is only bound that he shall faithfully 
discharge his duties as justice of the peace, and as this 
was not a duty which he did or could legally do as 
justice of the peace, that the surety is not responsible. 
Downey, C. J., dissented, and wrote an opinion re- 
viewing a number of authorities. 
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COURT OF APPEALS ABSTRACT. 
ASSESSMENT — PRACTICE. 

1. This isa writ of certiorari to review an assessment. 
It appeared that in 1868, defendants were the assessors 
of the town of Howard, Steuben county. Relators, who 
were non-residents of the United States, were the own- 
ers of certain debts owing from inhabitants of said 
town. In 1867, the assessors valued these debts at 
$30,000, and by mistake assessed them to “ B. F. Young, 
agent of Pulteney estate.”” Three tax payers of the 
town made application to defendants, under the pro- 
visions of the act for the correction of assessments, 
etc., chapter 453, laws of 1865, to have the same assessed 
to the relators upon the roll of 1868, and defendants 
made an assessment against the relators as follows: 
“Omitted in 1867, $40,000.’ 

Held, that whenever it is ascertained that the prop- 
erty has been omitted, and application is made as pre- 
scribed by the statute, the duty of the assessors is 
ministerial, and they have no discretion, and they 
must enter the property at the valuation of the year 
preceding, if it was valued upon the assessment roll of 
that year; if not, of the year preceding, that they can- 
not change the valuation. If the property was not 
valued in one of those years, the assessors have no 
power to enter it upon the assessment roll. People ex 
rel. Oswald et al. v. Goff et al. assessors, etc. Opinion 
by Church, Ch. J. 

2. Where a clause is inserted in a judgment without 
authority, the proper remedy is by motion in the court 
below to correct the judgment, not by appeal. Ib. 

EVIDENCE — SALE. 

1. Action upon two promissory notes which were 
given in part payment for a distillery and other prop- 
erty. Defendant’s answer alleged a failure of title to 
a portion of the property, by reason of a violation by 
the vendor of the revenue laws of the United States, 
in consequence of which the property was seized and 
condemned, and sold by the officers of the United 
States. Defendant upon the trial put in evidence the 
record of the seizure and condemnation. The record 
did not disclose by whom or at what time the penalty 
which worked a forfeiture and loss of the property, 
was incurred. He offered to prove by extrinsic evi- 
dence that the illegal acts established by the decree 
were done by those operating the distillery before the 
purchase by defendant. This evidence was excluded 
upon the ground that defendant could not contradict 
the record, and that the defense was not available as 
defendant had not attempted to rescind. Held, error, 
that the evidence was not in contradiction of, but 
in aid of, the record, and that he was not bound to 
rescind. Also, held, that the exclusion of the evi- 
dence could not be sustained upon appeal, upon the 
ground of a defect in the answer, as the objection was 
not taken upon the trial. McKnight v. Devlin, im- 
pleaded, etc. Opinion by Allen. J. 

2. A vendee of personal property, in case of failure 
of title to a portion thereof, is not bound to rescind the 
contract in toto, but may retain so much as he has 
secured a title to, and have his damages for the loss of 
the residue. Ib. 

8. It is optional with him to recoup such damages in 
an action against him for the purchase-money, or to 
bring an action therefor, and this option is not defeated 
by a transfer of the claim against him, and the bring- 
ing of an action in the name of the transferrer, except 
in cases where the claim isin the form of negotiable 


FF 
paper, and is transferred to a bona fide purchaser dig. 
charged of all equities. Ib. 

INSANITY. 

Plaintiff in error was indicted for murder in the first 
degree for killing his wife. The defense interposed 
was insanity. The judge among other things charged 
the jury, that “‘to establish a defense on the ground 
of insanity, it must be clearly proved that at the timo 
of committing the act (the subject of the indictment), 
the party accused was laboring under such a defect of 
reason from disease of the mind as not to know the 
nature and quality of the act he was doing, and if he 
did know it, that he did not know he was doing 
wrong.’ To this part of the charge the prisoner by his 
counsel excepted. Held, that the test of responsibility, 
where the defendant interposes insanity as a defense 
to an indictment, is defendant’s capacity to distinguish 
between right and wrong at the time and with respect 
to the act complained of. The law does not recognize 
a form of insanity in which the capacity of distinguish. 
ing right from wrong exists, without the power of 
choosing between them. Flanagan v. The People. 
Opinion by Andrews, J. 

NEGLIGENCE. 


Action to recover damages for the death of plaintiff's 
intestate, alleged to have been occasioned by defend- 
ants’ negligence; the deceased was killed by falling 
through a hatchway in the hall of a building owned by 
defendants, the third and fourth floors of which had 
been leased by them to T. Defendants occupied the 
lower part of the building. The means of access to the 
upper part of the building was through the hall in 
which was the hatchway—closed by a trap-door, 
occupying nearly the whole of the passage-way. 
This trap-door was used by defendants, and was kept 
open during the day. It was customary to shut it for 
the night at from six to eight o’clock every evening. 
T. went to the premises between eight and nine o’clock 
P. M., and the trap-door being open, fell through the 
hatchway and was killed. Held, that T. had an ease- 
ment in the passage-way at all times for ingress and 
egress, and while defendants could use the trap-door 
consistently with T’s rights, it was their duty to exer- 
cise proper care; that T. was not guilty of negligence 
per se in entering the hall, after the usual hour for 
closing the hatchway, without ascertaining by pro- 
curing a light or otherwise, whether it was open; but 
that the questions of negligence and contributory 
negligence were questions of fact forthe jury. Totten, 
adm’, etc., v. Phipps et al. Opinion by Church, Ch. J. 

SUMMARY PROCEEDINGS. 


Practice: affidavit: certiorari.— A writ of certiorari 
was issued, upon the application of relator, to review 
a judgment of a justice of the peace in summary pro- 
ceedings instituted under the provisions of chap. 384, 
title 5, § 33, Laws of 1854, by the grantee of a tax title 
in the city of Brooklyn. The relator was the owner 
of the premises in question at the time the tax was 
levied. The proceedings were instituted against R., 
who was in possession of the premises as tenant of 
the relator. The affidavit upon which the proceedings 
before the justice were instituted was made by defend- 
ant, and stated that he was the lessee of the premises 
under a lease from the city of Brooklyn, executed by 
the collector of taxes and assessments of said city, 
for the non-payment of a tax. That R. was in posses- 
sion, that defendant had demanded possession of said 





R., who refused to deliver possession thereof. A sum- 
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mons was issued upon this affidavit returnable the 
game day. Upon the return of the summons R. failed 
to appear, and the justice rendered judgment giving 
defendant possession of the premises. Held, that the 
affidavit was insufficient, that it must show that the 
applicant is entitled to the actual possession of the 

and that the occupant holds in hostility to 
such title. Also held, that the summons was irregular 
and gave no jurisdiction to enter judgment upon 
default of appearance on the part of the occupant. 
The summons must be returnable in not less than 
three days or more than five days. Also held, that the 
writ of certiorari was properly granted; that the grant- 
ing of it was in the discretion of the court, if improvi- 
dently granted it may be quashed upon motion, and, 
where no motion to quash or supersede it is made, and 
judgment is passed upon the questions raised by the 
return, the objection that the relator is not the person 
entitled to sue out the writ will not be entertained 
upon appeal. People ex rel. Sheridan v. Andrews. 
Opinion by Andrews, J. 

STATUTORY CONSTRUCTION. 

Chapter 844, laws of 1868, which is an act providing 
for the changing of the name of a portion of Middle 
street in the city of Brooklyn, and for its widening, 
and directs the expenses of the improvement to be 
assessed “‘upon the property adjoining; ’’ (section 3) 
only authorizes an assessment of property contiguous 
to the avenue, not of property adjacent, but separated 
from it. The fact that under the city charter the com- 


mon counsel has power to fix an assessment district, 
where a local improvement is made under it, does not 
aid in the construction of this statute or vary its terms. 
Opinion by 


In re Wade to vacate assessments. 
Andrews, J. 
VERDICT. 


Sealed verdict: power of jury to change.— Action to 
recover damages for injuries alleged to have been 
caused by defendant’s negligence. The case was 
delivered to the jury late at night, with permission to 
bring in a sealed verdict in the morning, if one had 
been agreed upon before that time. The jury agreed 
upon a verdict, reduced it to writing, sealed it and 
separated. When it was produced in court the next 
morning, it was for the plaintiff for $6,000. It was so 
entered by the clerk in his book of minutes. The fore- 
man of the jury explained that the verdict should 
bear interest from the date of a former judgment. To 
this defendant objected. Plaintiff then polled the 
jury, and they not agreeing, the court directed them 
to retire to their room, to which direction defendant 
excepted. The jury afterward came into court for 
instructions, asking if they could increase the dama- 
ges above $6,000, if they did not add the interest. The 
court directed them that they had not, as yet, agreed 
upon any verdict which was conclusive, and that they 
might decide upon any verdict in the case to which 
they all agreed; and directed them to again retire to 
their room. To this defendant excepts. The jury 
afterward brought in a verdict for the plaintiff for 
$7,000. 

Held, that the bringing in of the verdict and the 
entry of it by the clerk in his book of minutes was not 
such a recording as made the verdict fixed and unal- 
terable, but that until the jury were dismissed their 
power over their verdict and their right to alter it, so 
as to make it conform to their real and unanimous 
intention remained, Warner v. N. Y. C. R. R. Co. 
Opinion by Folger, J. 





Also, held, that there was no error in polling the 

jury, or in the instructions of the court to them. Ib. 
WILL. 

1. This action was brought by the executors to procure 
@ construction of the will of C, which contained 
among other bequests, one to the U. F. Seminary of 
$10,000 to be expended in the erection of a new build- 
ing, etc., and one to the R. D. Church of $10,000 to be 
expended in the erection of a church edifice. The 
residuary clause of the will gave the residue of the 
estate to the several legatees thereinbefore named in 
proportion to the amounts of the specific bequests. In 
a codicil C stated that she had advanced $3,000 upon 
the legacy to the U. F. Academy, and therefore she 
revoked so much thereof; she also stated that it appear- 
ing probable that the purpose of the bequest to the R. 
D. Church would soon be accomplished, and having 
concluded to give at that time $3,000, she therefore 
revoked the legacy to said church. Held, that the 
reference in the residuary clause of the will to the prior 
legatees was simply for the purposes of identity and 
description, the legacies were independent. That said 
clause spoke from the date of the revocation and did 
not affect the interests of the two legatees named in 
the residuary estate, but that they were entitled to 
their proportion thereof the same as if no codicil 
had been executed. (Rapallo, J., dissents as to 
R. D. Church.) Wetmore et al., ex’rs, etc., v. Parker et 
al. Opinion by Church, Ch. J. 

2. A codicil will not operate as a revocation beyond 
the clear import of its language, and an expressed 
intention to alter a will in one particular negatives 
an intention to alter it in any other respect. It is 
a general but not a universal rule that a will speaks 
from the death of the testator. Whenever a tes- 
tator refers to an actually existing state of things, 
his language will be held to refer to the date of the 
will, not to that of his death. The special term had 
power to make an allowance to the executors for coun- 
sel fees (Grover and Folger, JJ., dissenting), as to 
whether this court can review on appeal the amount 
of such allowance. Quere. 

Also, held, that a corporation created for charity may 
take by bequest and hold personal property limited by 
the testator to any of the corporate uses of the legatee, 
and a direction of the testator that the principal shall 
be kept inviolate, and the income only be expended 
will not invalidate the bequest, provided it is fixed and 
certain, and gives an immediate and vested interest. 
Such a bequest is not affected by the provisions of the 
statutes against perpetuities. Nor does it create a 
trust as that term is applied to property. The income 
only of the permanent endowment of such a corpora- 
tion can be used with safety, and the corporation car 
use the legacy in accordance with the law of its crea- 
tion for its own purposes. The dictation of the donor 
of the manner of its use within the law does not affect 
the ownership or make the corporation a trustee. For 
the purpose of estimating the value of property held 
by a charitable corporation, in order to ascertain 
whether the amount it can take and hold, as limited 
by its charter, is exceeded, its debts must be deducted. 
A citation on proof of a will may be served and proof 
thereof made by an executor or legatee under the will. 
The probate of awill cannot be attacked collaterally 
for an irregularity in the service of the citation. Ib. 

3. Uses and trusts.— Action to determine the validity 
of certain devises and bequests contained in a codicil 
to the will of C. The testator devised two parcels of 
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land to trustees to be held during the life-time of M. & 
W., to be used one as a church and the other as a par- 
sonage lot, and upon the death of the longest liver of 
M. & W.., to be conveyed to any trustees authorized by 
an act of the legislature to take and hold for church 

In case no such act was passed, then to the 
rector, etc., of St. Mary’s church, Beechwood, if such 
church should be incorporated, if not, then to his right 
heirs. He also bequeathed to said trustees $5,000, the 
income thereof to be paid for the support of the rector 
for the time being, of said St. Mary’s church, or a 
clergyman of the Protestant Episcopal church ap- 
pointed to and who shall officiate therein, the principal 
to be paid and transferyed in like manner as the parcels 
of land. Held, that the devise upon the trusts ex- 
pressed was void, and the trustees took no title; that 
the bequest considered by itself was valid, but as by 
the failure of the devises, the general scheme of the 
testator was destroyed, no effect could be given to any 
part of it. As to whether the whole devise failed, or 
in case of the appointment by the legislature of trust- 
ees, or the creation of a corporation answering the 
description of the contingent or executory devises, 
whether they could take upor the lapse of the two 
lives named. Quere. Holmes et al., ex’rs., etc. v. Mead 
etal. Opinion by Allen, J. 

4. To sustion a trust the beneficiary need not be de- 
scribed by name, any designation or description by 
which he can be identified is sufficient; it is not an 
objection to the trust, that the trust is for the benefit 
of one who shall be for the time performing cer- 
tain duties, and that the beneficiaries may change. 
Where such a trust is part of a single scheme, the 


principal object of which cannot be carried out, because 
of the invalidity of the trust relative thereto, the 
whole scheme fails, and no effect can be given to any 


part of it. It is not material to a legacy that at the 
date of the will, or the death of the testator, the 
legatee should be definitely known and ascertained. 
It is enough if, when the right to receive the legacy 
accrues, he is so described that he can be ascertained 
and known. Charitable uses are not exempted from 
the provisions of the statute abolishing all uses and 
trusts, except such as are authorized and modified 
thereby (1 R. 8. 727, § 45), and the system of charitable 
uses, as recognized in England, has no existence in 
this State. Ib. 
—— -#>e ——— 


DIGEST OF ENGLISH REPORTS FOR OCTOBER. 
CHARTER-PARTY. 

Lump freight: loss of part of cargo by perils of the sea 
without default of ship-owner: deduction from freight.— 
A charter-party from Riga to London provided that 
the ship should load a full and complete cargo of lath- 
wood, and deliver the same on being paid freight as 
follows: A lump sum of 3151. There was the usual 
exception of sea risks, and the freight was to be paid 
half on arrival, and the remainder on unloading and 
right delivery of cargo. Part of the cargo, loaded in 
accordance with the charter-party, was lost by the perils 
of the sea, without any default of the master or crew. 
Held, that the ship-owner was, on delivery of the 
remainder of the cargo, entitled to the fullsum. Rob- 
inson v. Knights, L. R. 8 C. P. 465. 


CUSTOM OF TRADE. 


Written contract: evidence of trude usage: charter- 
party: principal and agent.—The defendants, acting 
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as agents for one L., chartered a ship for the convey. 
ance of a cargo of currants from the Ionian Islands, 
The charter-party was expressed to be made and way 
signed by the defendants, as “agents to merchants,” 
the name of the principal not being disclosed. Held, 
on the authority of Humphrey v. Dale (E. B. & E. 1004; 
27 L. J. (Q. B.) 390), and Fleet v. Murton (Law Rep, 7 
Q. B. 126), that evidence was admissible in an action 
by the ship-owners against the defendants upon the 
charter-party, of a trade usage, by which, if the name 
of the principal is not disclosed within a reasonable 
time, the agents themselves are personally liable, 
Hutchinson v. Tatham, L. R. 8 C. P. 482. 
EQUITY. 

Where, in the making of an agreement bet ween two 
parties, there has been a mutual mistake as to their 
rights, occasioning an injury to one of them, the rule 
of equity is in favor of interposing to grant relief. 

The Court of Equity will not, if such a ground for 
relief is clearly established, decline to grant relief 
merely because, on account of the circumstances which 
have intervened since the agreement was made, it may 
be difficult to restore the parties exactly to their origi- 
nal condition. 

What is the nature of a mistake, and what has been 
the cause of it, will be considered in determining 
whether relief ought to be granted. The rule ignoran- 
tia juris neminem excusat applies where the alleged 
ignorance is that of a well-known rule of law, but not 
where it is that of a matter of law arising upon the 
doubtful construction of a grant. In the latter case it 
is not decisively a ground for refusing relief. 

Acquiescence in what has been done will not be a bar 
to relief where the party alleged to have acquiesced 
has acted, or abstained from acting, through being 
ignorant that he possessed rights which would be 
available against that which he permitted to be en- 
joyed. Earl Beauchamp v. Winn, L. R. 6 H. of L 
(Eng. & I. Appls.) 223. 

MARINE INSURANCE. 


1. Insurance on ship against fire: construction of poli- 
cy: place in which policy attaches. — A fire policy was 
effected, for a certain period of time, on a steamship 
lying in the Victoria Docks, London, with liberty to 
go into dry dock. The ship was taken up the river, 
some distance from the Victoria Docks, to the nearest 
available dry dock; but in order that she might be able 
to enter the dry dock it was necessary to remove part 
of her paddle-wheels. This was done in the Victoria 
Docks. Her repairs being completed, she was taken 
out of the dry dock and moored in the river at a place 
a few hundred yards higher up than the dry dock, 
where she remained ten days, for the purpose of hay- 
ing her paddle-wheels replaced before returning to the 
Victoria Docks. Whilst so moored she was destroyed 
by an accidental fire. It was proved to be usual to 
remove the paddles of large steamers to enable them 
to go into dry dock, and that the time occupied in the 
river in replacing them in this case was not unusual or 
unreasonable. Held (affirming the decision of the 
court below), that the policy only attached upon the 
vessel whilst in the Victoria Docks, or in the dry dock, 
or in the river for the purpose of going to and return- 
ing from the dry dock, and not during her stay in the 
river for a different purpose, and consequently the 
insurers were not responsible for the loss. Pearson v. 
The Commercial Union Assurance Company, L. R. 8 C. 
P. (Ex. Ch.) 548. 
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2, Loss of freight: right of charterer to throw up char- 
where vessel disabled. — The plaintiff, on the 
gh of November, 1871, effected an insurance “on 
chartered freight valued at 2,9001. at and from Liver- 
to Newport in tow, whilst there, and thence to 
San Francisco,” etc. The ship left Liverpool on the 
ad of January, 1872, and on the 4th, before arriving at 
Newport, took the rocks in Carnarvon Bay. She was 
got off much damaged, and returned to Liverpool on 
the 12th of April, where she was sold under circum- 
stances which the court held not to be justifiable; 
there being no satisfactory evidence of a constructive 
total loss. She was repaired by the purchaser, and was 
still under repair at the time of the trial, the 16th of 
April, 1872. By the charter-party the vessel was to 
with all convenient speed (dangers and acci- 
dents of navigation excepted) from Liverpool to New- 
port, and there load a cargo of iron rails for San Fran- 
cisco. After the vessel took the rocks, and before she 
was got off, viz., on the 15th of February, the charter- 
ers threw up the charter, and, on the following day, 
they hired another ship to carry the rails (which were 
wanted for the construction of a railway) to San Fran- 
cisco. The plaintiffs sued the underwriters for a loss 
of the chartered freight. The jury found that the time 
necessary for getting the ship off and repairing her was 
so long as to make it unreasonable for the charterers 
to supply the agreed cargo at the end of such time, and 
solong as to put an end, in a commercial sense, to the 
commercial speculation entered upon by the ship- 
owner and the charterers. eld, by Keating and 
Brett, JJ., that the charterers were absolved from 
loading the vessel, and that the ship-owner, therefore, 
might recover for the loss of freight.. Held, contra, 
per Bovill, C. J., that the charterers were not entitled 
to throw up the charter, and that, consequently, the 
plaintiff could not recover against the underwriters, 
and that the findings of the jury were immaterial. 
Jackson v. The Union Marine Insurance Company, 

Limited, L. R. 8 C. P. 572. 

8. Sea damage to part of goods insured: consequent 
depreciation in value of remainder.— A policy of marine 
insurance was expressed to be ‘‘ on 1,711 packages teas, 
valued at the sum insured, viz., $31,000,” and contained 
aspecial warranty in the following terms, viz., ‘ war- 
ranted by the assured free from damage or injury from 
dampness, change of flavor, or being spotted, discol- 
ored, musty or mouldy, except caused by actual con- 
tact of sea-water with the articles damaged occasioned 
by sea perils. In case of partial loss by sea damage to 
dry goods, cutlery, or other hardware, the loss shall be 
ascertained by a separation and sale of the portion 
only of the contents of the packages so damaged, and 


not otherwise, and the same practice shall obtain as to- 


all other merchandises so far as practicable.”” The 
ship met with bad weather, and shipped large quanti- 
ties of sea-water, by contact with which 449 packages 
of the tea insured were greatly injured. When teas 
are sold they are usually sold in the order of the con- 
secutive numbers marked on the packages, and if the 
numbers be broken by some being omitted, or if some 
of the chests be marked as damaged, a suspicion is cre- 
ated that the other packages may be damaged, and 
they do not command such high prices as if none of 
the shipment had been damaged. In consequence of 
this the remaining 1,262 packages, which had not been 
in contact with sea-water, sold for less than they would 
otherwise have fetched. Held, that the assured could 
only recover in respect of the damage occasioned to 





the packages which had been actually in contact with 
sea-water, and not in respect of the loss occasioned by 
injury to the reputation of the remainder; and, sem- 
ble, that the effect would have been the same even in 
the absence of the special warranty. Cator v. The 
Great Western Insurance Company of New York, L. R. 
8 C. P. 552. 
MASTER AND SERVANT. 

Liability of master for negligence of his servant: scope 
of employment. — A stevedore employed to ship iron 
rails had a foreman, whose duty it was (assisted by 
laborers), to carry the rails from the quay to the ship 
after the carman had brought them to the quay and 
unloaded them there. The carman not unloading the 
rails to the foreman’s satisfaction, the latter got into 
the cart and threw out some of them so negligently 
that one fell upon and injured the plaintiff, who was 
passing by. Held (per Grove and Denman, JJ., Brett, 
J., dissenting), that there was evidence for the jury 
that the foreman was acting within the scope of his 
employment, so as to render the stevedore responsible 
for his acts. Burns v. Poulsom, L. R. 8 C. P. 563. 


MEASURE OF DAMAGES. 


Contract in the alternative: judgment by default. — 
The declaration stated that the plaintiff, having shipped 
certain goods to a place abroad, drew against the ship- 
ment, and intrusted the drafts to the defendant for 
presentment for reward to the defendant, on the terms 
that the defendant should return the drafts, if not paid 
after acceptance, to the plaintiff, or pay the plaintiff 
the amount of them; that all conditions were per- 
formed, etc., necessary to entitle the plaintiff to a 
return of the drafts or to payment of the amount of 
them, yet the defendant did not return the drafts nor 
pay the amount of them. Judgment was signed for 
want of aplea. Held (per Keating, Brett and Grove, 
JJ., Bovill, C. J., dissenting), that the damages on the 
contract alleged in the declaration must be the amount 
of the bills. Per Bovill, C. J.: The contract as alleged 
in the declaration being a contract in the alternative, 
it might be performed by performance of either branch 
of the alternative at the election of the defendant, 
and, therefore, the damages might. be the value of the 
bills, if of less value than the amount for which they 
were drawn. Deverill v. Burnell, L. R. 8 C. P. 475. 


MATRIMONIAL SUIT. 


Alimony pendente lite: allowance under separation 
deed. — Under a deed of separation, executed by the 
parties many years previously, the husband had cove- 
nanted to pay an annuity to his wife in accordance 
with the amount of his income at that period, which 
annuity he had continued to pay up to the present 
time. He subsequently acquired a very large increase 
of fortune, and finally instituted a suit in this court to 
dissolve his marriage, by reason of the adultery of his 
wife. Held, that the wife had no claim to alimony 
pending suit estimated on the present income of her 
husband. Powell v. Powell and Jones, L. R. 3 Prob. & 
Div. 55. 





REPLEVIN. 

Judgment recovered: special damage: trespass to land* 
mortgagor and mortgagee. — Certain premises were let 
to the plaintiff by P., who had previously mortgaged 
them to the defendants, the trustees of a benefit 
building society, to secure payment of subscriptions, 
etc., which might become due from him to the society. 
The mortgage deed gave power to the defendants to 
distrain the goods of P. on the premises, for arrears of 
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subscriptions due to the society, as for rent due ona 
demise. The defendants distrained on the premises 
for subscriptions due from P., and seized the plaintiff's 
goods. The plaintiff'replevied the goods, and recov- 
ered in the action of replevin, in the county court, as 
damages, the amount of the expenses of the replevin 
bond. Having sustained further consequential dama- 
ges by reason of the seizure of his goods, he subse- 
quently brought an action of trespass in the stfperior 
court to recover these damages, and also in respect of 
the trespass to the land. Held, that the judgment in 
replevin was a bar to the action in respect of trespass 
to the goods, inasmuch as the special damage was 
recoverable in the action of replevin. And, with 
respect to the trespass to the land, that the judgment 
in replevin was no bar to the action; but that the 
defendants were entitled to the verdict on a plea of 
not possessed, inasmuch as they had done no act to 
recognize the plaintiff as atenant. Gibbs v. Cruikshank 
and others, L. R. 8 C. P. 454. 


WILL. 


1. Capacity: delusions in respect to the conduct of chil- 
dren: will pr d against: executor’s costs: prac- 
tice.— A man, moved by capricious, frivolous, mean or 
even bad motives, may disinherit wholly or partially 
his children, and leave his property to strangers. He 
may take an unduly harsh view of the character and 
conduct of his children, but there is a limit beyond 
which it will cease to be a question of harsh unreasona- 
ble judgment, and then the repulsion which a parent 
exhibits to his child must be held to proceed from some 
mental defect. If such repulsion, amounting to a 
delusion as to character, is shown to have existed pre- 
vious to the execution of his will, it will be for the 
party setting up that document to establish that it was 
inoperative when the will was made, and the jury, in 
determining whether or not the delusion was opera- 
tive, will have regard to the contents of the will and 
the circumstances surrounding the execution of it. 
Prima facie, an executor is justified in propounding 
his testator’s will, and if the facts within his knowl- 
edge at the time he does so tend to show eccentricity 
merely on the part of the testator, and he is totally 
ignorant at the time of the circumstances and conduct 
which afterward induce a jury to find that the testa- 
tor was insane at the date of the wili, he will, on the 
principle that the testator’s conduct was the cause of 
litigation, be entitled to receive his costs out of the 
estate, although the will be pronounced against. Bough- 
ton v. Knight, L. R. 3 Prob. & Div. 64. 

2. Execution: attestation and subscription. — The de- 
ceased executed his will in the presence of two wit- 
nesses, one of whom also made a mark in attestation 
of the signature of the deceased. The second witness 
then wrote the names of the deceased and the witness 
opposite their respective marks, and also the word wit- 
ness, but he did not subscribe his own name. Held, 
that he did not, by any word he wrote, attest the sig- 
nature of the deceased, and that the execution was 
invalid. In the Goods of Eynon, L. R. 8 Prob. & 
Div. 92. 

3. Revocation.— The testator, having executed a will 
and codicil, signed a second codicil, in which he ex- 
pressed a desire to cancel his will, and that a document 
which he described as a will of earlier date, and the 
first and second codicils, should together stand as his 
last will and testament. The only document executed 
at the earlier date was a settlement on his marriage, 








a 
which was not of atestamentary character. Held, that 
the revocation of the will was absolute, and not de. 
pendent on the incorporation of the settlement in the 
papers admitted to probate. In the Goods of Gentry, 
L. R., 3 Prob. & Div. 80. 

4. Revocation, total, partial, or contingent: dependen 
relative revocation.— The testatrix, having her will ip 
her hand, dictated the alterations she desired to be 
made in the first part of it toa friend, who wrote them 
down. Testatrix, feeling unwell, desired her friend 
to stop there, and then tore off and burnt so much of 
her will as had been covered by the memorandun 
written at her dictation. This memorandum, together 
with the rest of the will, which contained the resi 
clause and the signatures of the testatrix and witnesses 
and the attestation clause intact, was placed in a desk 
by the testatrix and locked up, and she believed when 
she did so that these papers constituted a new will, and 
were not merely instructions for suchawill. Hdd 
that it was a case of dependent relative revocation, 
revocation dependent on the papers locked up consti- 
tuting a new will, and probate was granted of the 
original will as contained in the portion which re 
mained and the draft of the part which was destroyed, 
Dancer v. Crabb, L. R., 3 Prob. & Div. 98. 

5. Revocation on erasure: words erased not apparent: 
dependent relative revocation: parol evidence.—The 
principle of dependent relative revocation applies to 
the case where a testator has so entirely erased the 
name of a legatee that it is no longer apparent, and has 


“substituted another name for it. The court will re 


ceive evidence to show what the original name was, 
and restore it to the probate if satisfied that the tes. 
tator only revoked the first bequest on the supposition 
that he had effectually substituted a new legatee. In 
the Goods of McCabe, L. R., 3 Prob. & Div. 94. 

6. Sheet interpolated: presumption.— The will of the 
deceased had been engrossed by a law stationer on fit- 
teen brief sheets of paper, consecutively numbered. 
On the sixteenth sheet the testator had written a 
codicil, and on the eighteenth and last, a schedule of 
property, referred to in the will. On the death of the 
testator, it was found that the original fourth sheet 
had been removed and placed loose in his desk, and 
that the original seventeenth sheet had been used by 
the testater in substitution of the fourth. The several 
sheets were tied together with tape. Held, that 
the legal presumption that papers bound together and 
constituting the will, as found at testator’s death, were 
so bound together at the time of execution and attes- 
tation was not rebutted by the circumstances of the 
case. Rees v. Rees and Rees, L. R., 3 Prob. & Div. & 
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GENERAL TERM ABSTRACT. 


SUPREME COURT—FOURTH DEPARTMENT, OCTO- 
BER, 1873. 


APPEAL. 


Practice.—In an appeal from an order at special term, 
setting aside a judgment entered upon a remittitur 
from the court of appeals on account of irregularity in 
the remittitur, and that it did not conform tolaw. Held, 
that this court, at special term, has no right to set aside 
a judgment regularly entered up upon a remittitur 
without the request or direction of the court of appeals. 
Miller v. Eggert. Opinion by E. D. Smith, J. 
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CHECK. 


1, Where in an action on a check against the drawer, 
the check was made and dated March 8, 1871, to 
order of H., and left with his attorney to be delivered, 
and it was delivered on the 2d day of May, 1872, and 

ted the next day for payment at the bank on 
which it was drawn and payment refused, and the ac- 
tio was tried at the circuit, where a verdict was 
directed for the plaintiff, and the case ordered to the 
term upon exceptions. Held, that the circuit 
erred in taking the case from the jury and di- 
recting a verdict for the plaintiff. Checks are required 
to be presented immediately, in the sense of and accor- 
ding to the usage of banks; they are payable on 
demand, and require the drawee to pay forthwith the 
sum specified therein; they are not intended for circu- 
lation. A party taking a check like this, long over due, 
js put upon inquiry, and is not a bona fide holder. He 
isin the position of a purchaser of a promissory note 
over due, and takes it subject to all equities existing 
between the parties. It is impossible, in a case like 
this, to hold, as matters of law or fact, that the holder 
of the check is a bona fide holder, and the question 
should have been submitted to the jury. Coning v. 
Altman. Opinion by Smith, J. 

2. It appearing that the consideration for the check 
was an allowance agreed to be paid the payee for ser- 
vices as an assignee in bankruptcy, over and above the 
fees, etc., allowed by law. Held, that the considera- 
tion was illegal and the check void as a violation of 
section 45 of the general bankrupt act. New trial 
granted. Ib. 


CRIMINAL CONVERSATION. 


1. Evidence: marriage certificate.—Where in an action 
for criminal conversation with the plaintiff’s wife, the 
plaintiff offered himself as a witness to prove the mar- 
riage and was objected to by defendant and the evi- 
dence excluded; on appeal, Held, that the plaintiff was 
not a competent witness to prove the marriage in a 
case like this, being clearly excluded by the act of 
1867. Dunn v. Kingdom. Opinion by E. D. Smith, J. 

2. Plaintiff called his brother, and offered to prove 
that he left home with the intention of being married 
tohis present wife, and returned, accompanied by her, 
and introduced her as his wife and represented that 
they had been married by one 8., a justice of the 
peace, and that they commenced living together as 
husband and wife, and so lived until he separated from 
heron account of the matters involved in this suit. 
On objection the testimony was excluded. Held, that 
inactions of this nature an actual marriage must be 
proved, and that the admissions of parties and their 
cohabitation is not sufficient. Ib. 

3. Plaintiff then offered a certificate of marriage in the 
folowing form: ‘This certifies that the rites of holy 
matrimony was celebrated between Marcus Dunn, of 
thetown of Hastings, N. Y., and Sarah , of the 
tame place, on the llth day of October, at Cicero, N. 
Y. A. SHELDON, justice of the peace. Witnesses.” 
Which was objected to, and excluded on exception. 
Held, that the certificate was insufficient. It does not 
comply with the statute; does not state that the mag- 
istrate knew the parties, or that they were proven by 
cath to be the parties, and that he had ascertained 
that they were of sufficient age to contract marriage, 
and no witnesses appear on it to have been present, 
and it fails to state that there appeared no lawful im- 
pediment to the marriage. Where a statute makes 





ex parte statements evidence, it must be strictly com- 
plied with. Ib. 
DAMAGES. 

Where plaintiff purchased certificates of stock of 
defendant to be thereafter delivered by defendant, and 
paid him an agreed price therefor, and defendant failed 
and refused to deliver the stock upon repeated de- 
mands; in an action brought by the plaintiff the cir- 
cuit judge directed judgment for the plaintiff for the 
amount of the principle with interest, to which 
defendant excepted, and defendant offered no evi- 
dence, and did not ask to go to the jury, and ona 
motion for a new trial being denied and judgment 
entered, the defendant appealed to this court. Held, 
that it was an action on contract, and the facts not 
being denied a jury would have been bound to find as 
above. The refusal of defendant to deliver the stock, 
implies that it was of more value than the amount of 
plaintiff's money paid for it, and the recovery simply 
of the money advanced is certainly not erroneous, as 
it is for a less amount than the plaintiff was entitled 
to recover. Judgment affirmed. Graves v. Wait. 
Opinion by E. D. Smith, J. 


DRAINAGE OF LANDS, 


1. Certiorari.— This is a certiorari brought to review 
the decision of the county court made in a special pro- 
ceeding, upon appeal from an assessment made by the 
relators as commissioners, under an act of the legisla- 
ture passed in 1864, chapter 577, providing for the 
drainage of certain lands. An appeal was given in 
these cases, by act of 1868, chapter 180, to the county 
court of the county where the lands are situated. On 
appeal, the county court set aside the assessment with 
costs, on the ground that the rule of apportionment of 
the assessment, adopted by the commissioners, was 
erroneous, and the commissioners sued out a certiorari 
to this court. It appears that the land affected by the 
drainage and acts of the commissioners embraced a 
large tract bordering on the banks of a lake and its 
tributaries. The assessment was levied upon about 
300 parcels of land belonging to different owners, 
and, with several exceptions, was assessed equally upon 
each acre; portions of the land were arable, and some 
comparatively worthless, yet nearly all were assessed 
at a uniform rate per acre. The act authorizing the 
appeal to the county court provides that “said court is 
authorized and required to review such assessment on 
such appeal, upon such proof as may be presented at 
the hearing, and shall have power to affirm, reverse, 
set aside, or modify the said assessment, if it shall be 
found that the lands assessed are not and will not be 
benefited by the work, or if it shall appear that the 
rule of the apportionment of the assessment is erro- 
neous.”” The appeal is brought on the ground that the 
rule of the apportionment of the assessment is erroneous. 
The county court found “ that the land so assessed is 
not equally benefited by said work, and that the com- 
missioners, without examination of each parcel of land, 
assumed that all the land would be equally benefited 
per acre, and acted accordingly.” 

Held, that the county court had jurisdiction to 
review and set aside the assessment of the relators, 
upon the ground stated in the decision. People ex rel. 
Parker v. County Court of Jefferson County. Opinion 
by E. D. Smith, J. 

2. That the county court had no authority to review 
the decision of the commissioners on the facts, but had 
upon the law or principles governing their action and 
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proceedings in making the assessments, and that the 
review in this court is limited to the facts appearing in 
or upon the return of the county court to the cer- 
tiorari. Ib. . 

3. That the findings of the county court, “that such 
estimate was made without examination of each and 
every parcel assessed,” is not unwarranted by the facts 
before that court, and that there is nothing before us 
that would warrant this court in reversing such find- 
ings and decision, and that the judgment should there- 
fore be affirmed with costs. Ib. 


EJECTMENT. 

Equitable defense.— Where plaintiff at the circuit 
established a legal title to premises, and defendant in- 
terposed as a defense and proved that, upon the assur- 
ance of the plaintiff's grantor, that he would advance 
her money to complete the purchase of the premises, 
she made a contract for the purchase of the same in 
her own name, and that said grantor advanced her the 
purchase-money and took the title in his name as secu- 
rity for such advance, and that defendant immediately 
“went into possession, fitted up the house for a resi- 
dence, with the knowledge and assent of said grantor, 
and under his advice, and he was a constant visitor 
there from the time of the purchase until his death, 
some two years after, and defendant resided on said 
premises until the commencement of this suit, a ver- 
dict was directed for the plaintiff, and defendant ex- 
cepted, and exceptions ordered to the general term. 
Held, that the defendant became the debtor of said 
grantor for the said advances, and he took the title 
merely as a trustee or mortgagee, for his security, and 
that the defendant had an equitable title which could 
not be cut off without foreclosure, and that the facts 
disclosed made out a complete equitable defense. 
Plaintiff should have been nonsuited or verdict di- 
rected for defendant. New trial granted. Hermans vy. 
Lucy. Opinion by E. D. Smith, J. 

EVIDENCE. 


1. Where plaintiff and defendant had conversation in 
respect to a settlement of claims between them and re- 
ferred the matters to their attorneys to draw up and pre- 
pare the proper papers and vouchers; defendant testi- 
fied that all demands were settled, and plaintiff and his 
attorney testified to a conversation between themselves 
— apart from defendant — wherein plaintiff instructed 
his attorney not to release a certain claim, and defend- 
ant’s counsel objected to said evidence as improper and 
inadmissible, but it was received, and, on judgment for 
plaintiff, defendant appealed to this court. Held, that 
the evidence was inadmissible. It consisted of the de- 
clarations of instructions of the plaintiff given to his 
attorney, not in the presence or hearing of defendant, 
but for his private conduct in negotiating and perfect- 
ing the settlement. 2. That the rule “that an excep- 
tion is not good when no ground is stated forit’’ is not 
applicable to the objection taken to this evidence. 
When evidence is offered which is apparently upon its 
face inadmissible, as in this case, a general objection to 
it, as improper or inadmissible is sufficient to call upon 
the party offering it to show jupon what "ground it is 
offered, if it be only admissible upon some special or 
particular ground. This evidence, upon general prin- 
ciples, was not admissible upon any grounds. It is not 
a case of evidence, upon its face, apparently admissible. 
Being inadmissible generally, plaintiff was bound to 
show its admissibility to exempt it from the general 
objection. The evidence was improperly received and 
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the exception well taken. New trial granted. 
v. Delaney. Opinion by E. D. Smith, J. 

2. Privileged communication: divorce.—Where, in ay 
action for a divorce on the ground of adultery, the 
defendant answered, denying the allegations of the 
complaint and setting up adultery of the plaintiff as , 
defense, and the issue was referred to a referee for 
trial, who directed judgment for the plaintiff, ang 
judgment was ordered by the court, and defendant 
appealed to this court. Held, that the evidence of g 
physician, who was consulted professionally by the 
plaintiff, that the plaintiff, during the period alleged, 
had a venereal disease, which he admitted to him he 
had contracted from a female in his employ, being 
objected to before its delivery, was a privileged com. 
munication, and inadmissible under the statute (3 Rey, 
Stat., 5th ed. p. 690, § 104). Also, that evidence of 
plaintiff ’s going into the hall of a house in which was 
a saloon, not proven to be of bad repute, with a gir, 
about eight o’clock in the evening, is not enough to 
sustain the complaint. Judgment reversed and a new 
trial granted. Hunn v. Hunn. Opinion by E. D, 
Smith, J. 

(Concluded next week.) 
OQ 


CORRESPONDENCE. 


A POINT OF PRACTICE. 


Srr— The decision of the Court of Appeals in Lud 
ington v. Miller, though not accompanied by a written 
opinion, will probably be cited hereafter as authority 
upon an important point of practice, and is, therefore, 
deserving of a brief notice. It will be seen by the 
abstract that the complaint was dismissed at the trial, 
and that judgment was entered thereon for defendant. 
After the time limited for appeal had expired, a motion 
was made at Special Term for a new trial, which was 
denied. From the order an appeal was taken to the 
General Term, where the objection was made that it 
could not be heard while there was a judgment unap- 
pealed from. The court overruled the objection, and 
granted a new trial, from which defendant appealed to 
the Court of Appeals, where the decision is now 
affirmed, but, pursuant to the statutory provision 
applying to such cases, judgment absolute is directed 
instead of a new trial. The decision of the court 
below (Superior Court, N. Y.) was based wholly upon 
the case of Tracey v. Altmeyer, 46 N. Y. 598. That case, 
it will be seen, determined that a motion might be 
made for new trial after judgment, but the question 
was not presented whether an appeal from an order 
granting or denying a new trial is sustainable, without 
also appealing from the judgment —for there was in 
that case an appeal from both the order and judgment. 
The present decision, therefore, is, to some extent, an 
entirely new adjudication— that is, there is no pre- 
viously reported case on which this distinct question 
has come up. What the exact grounds of the decision 
are, do not appear, there being no written opinion of 
this court, and the opinion of the court below being 
hardly adequate as an explanation of the views of this 
court. The following is the abstract: 

Ludington v. Miller. —This case, which was decided 
at the last term of this court, presenting the following 
facts and questions: The custom house placed a store- 
keeper in charge of a bonded warehouse in the city of 
New York—a man near 80 years of age, and subject 
to serious infirmity. By the regulations of the Secre 
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tary of the Treasury, pursuant to a statute of the 
United States, the warehouse cannot be opened, nor 
any goods be received or delivered, but in the presence 
of the storekeeper, and all the work done is to be under 
his supervision. Hatches were used in this, as in other 
warehouses, for hoisting or letting down goods, with 
which the storekeeper was fully made acquainted. No 
artificial light was allowed in the building, by the cus- 
tom-house regulations, except a lantern. The store- 
keeper met with an accident by falling down one of 
these hatches while it was in actual use for the hoist- 
ing of goods, which accident resulted in hisdeath. No 
one saw him fall. The testimony was not positive 
whether the hatch could have been seen by the ordinary 
light —the deceased had no lantern. At the trial, upon 
proof of these facts, the complaint was dismissed, and 
judgment entered accordingly for defendants. Two 
mouths afterward a motion was made for anew trial, 
which was denied. Plaintiffs appealed to the General 
Term from the order, but not from the judgment. A 
divided court by a majority ordered a new trial, and 
from this order defendants appealed to the Court of 
Appeals. 

The questions presented to this court were: First. 
Whether the storekeeper was or was not the principal, 
and the warehousemen his subordinates. Second. 
Whether the warehousemen were guilty of negligence, 
and if so, whether the deceased was chargeable with 
negligence contributing to the injury. Third. Whether, 
after judgment, a motion could be made for a new trial, 
and an appeal taken from the order denying such mo- 
tion, without appealing from the judgment, and after 
the time allowed for appealing from such judgment 
had expired. 

The Court of Appeals decided all these questions 
against defendants, and ordered judgment absolute for 
plaintiffs, and assessment of damages, and this decision 
was made without a writien opinion of any one of the 
judges. * 





——__>—____——. 
BOOK NOTICE. 
Blatchford’s Reports. bb ow Pw York: Baker, Voorhis 

This volume contains the cases argued and deter- 
mined in the Circuit Court of the United States for the 
second circuit, from March, 1872, to March, 1873. This 
circuit is particularly fruitful in litigation, especially 
of bankruptcy, collision and patent questions, and this 
volume contains a large number of decisions on each 
of those subjects — some of them important. We have 
space to note only afew of the decisions. In Fraloff 
v.N. Y.C. & H.R. R. R. Co. (p. 16), valuable laces 
were held to be proper baggage for a lady to carry, 
reference being had to her social position and wealth, 
and to the object of her journey. 

In re Sacci, a bankrupt (p. 29), it was held that, in 
general, a mortgagee, holding a mortgage on real estate 
of a bankrupt, should not be permitted to foreclose in 
a State court. 

In Clark, assignee, v. Iselin (p. 204), it is held that the 
mere giving of security on a loan of money is not an 
illegal preference under the bankrupt act. 

Martin v. Criscuola (p. 211) holds that the United 
States Practice Act of June 1, 1872 (17 U.S. Stat. at 
Large), does not authorize the commencement of an 
action at law in the Circuit Court by a summons 
issued in the name of the plaintiff’s attorney, accord- 
ing to the mode of commencing actions in the courts 
of the State of New York. 
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In United States v. Vermilye (p. 280) it was held that 
a “seven-thirty ’’ note, issued under the act of March 
8, 1865, payable to the order of , and not having 
the name of any person filled jnto such blank, is pay- 
able to bearer and negotiable, and that the writing of 
any thing on the back of such note (the blank being 
unfilled), does not amount to an indorsement, nor re- 
strict its negotiability. ! 

Freedman v. Sigel (p. 327) held that the United States 
cannot impose a tax on the salary of a judge of the 
Superior Court of New York. 


a 


COMMISSION OF APPEALS. 

The attention of members of the bar is called to the 
following order made at the late term of the Commis- 
sion of Appeals. The next term will commence on the 
first Tuesday of January, 1874: 

In COMMISSION OF APPEALS, } 
ALBANY, 3, 1873. 

Ordered as follows: 1. The clerk will make up a cal- 
endar for the January term, 1874, on which shall be put, 
without further notice, all the causes, not previously 
disposed of, which have been on either of the printed 
calendars of the present year; and also all other 
causes pending before the commission which shall be 
noticed for argument by either party. 

2. All other causes pending before the commission 
shall be put upon a special calendar, which shall also 
be printed and brought into court at the beginning of 
the January term, 1874. This special calendar will be 
called over at the next succeeding term, beginning on 
a day to be hereafter fixed, and to be announced at the 
January term. Cases upon it which shall be answered 
to when called, shall be transferred to the foot of the 
general calendar; cases not answered to will be dis- 


missed. 
‘ W. H. BENJAMIN, Clerk. 
——_—____—_- 


COURT OF APPEALS DECISIONS. 


The following decisions of the Court of Appeals 
were announced on Tuesday last: 

Order reversed and motion for mandamus granted 
with costs — People ex rel. Church v. Hopkins, Comp- 
troller.— Judgment affirmed with costs to all parties 
to be paid from the estate—Dupuy v. Wurtz.— 
Judgments affirmed with costs— Filike v. Boston & 
Albany R. R. Co.; Prendergast v. Borst; Ritter v. 
Phillips; Hackford v. New York Central and Hudson 
River R. R. Co.; Bosworth v. Vandermaker; Dugan v. 
Champlain Transportation Co.; Sands v. Hill; Long v. 
Western R. R. Corporation; Sun Mutual Ins. Co. v. 
McCall; Rogers v. King; Merchants’ National Bank v. 
Comstock.—— Order affirmed with costs— Waring v. 
Loder.— Judgments reversed, new trial granted, 
costs to abide event—Gray v. Barton; Hewlett v. 
Wood.— Order reversed and application denied 
with costs.—— In the matter of the Boston and Albany 
R. R. Co.— Order reversed and motion granted with 
costs — People ex rel. Rolton v. Albertson. Re-argu- 
ment ordered of the following questions — First: Was 
the title to the money the subject of the controversy 
in the county of New York. Second: If the money 
was the money of the county, can the Board of Super- 
visors maintain an action for the cause stated in the 
complaint in behalf and for the benefit of the county? 
— People, etc., v. Ingersoll, impleaded, etc.—— Motion 
denied with $10 costs — Barber v. Coleman.— Judg- 
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ment reversed and judgment ordered declaring that 
under the codicil the nephews and nieces each take 
$3,500, subject to debts, etc., with costs to each party 
to be paid from the estate—Pierpont v. Patrick.— 


Judgment of Supreme Court and order of County 


Judge reversed and proceedings dismissed — People ex 
rel. Rogers v. Spencer, County Judge, etc.—— Judg- 
ment reversed and new trial granted with costs of the 
appeal to abide the final decision as to the costs of the 
action — Moore v. Metropolitan National Bank. —— 
Judgment of Supreme Court and proceedings of Court 
Martial reversed — People ex rel. Garling v. Van Allen. 
— Order modified pursuant to opinion of Judge 
Folger; term of order to be settled by him without 
costs to either party in the court — Merchants’ Bank 


v. Thompson. 
———_—————_ 


FOREIGN NOTES. 


The Social Science Congress will meet next year at 
Glasgow, Scotland. —— Business in the English com- 
mon-law courts is said to be continually decreasing.—— 
Professor James Bryce and Messrs. I. B. Gunning 
Moore, T. C. Holland, W. R. Kennedy, all of Lincoln’s 
Inn, barristers at law, are each to delivera lecture dur- 
ing the season of 1873-4, before the Incorporated Law 
Society of Liverpool. —— Mr. Hawkins, on the sixth 
inst., applied to the Queen’s Bench for an extension of 
time for further hearing in the case of the Tichborne 
claimant until November, 1874. The application was 
granted. —— The European Assurance Arbitration re- 
sumed its sittings on the 27th ult., in London, with 
Lord Ramilly as arbitrater.—— There are nine law 
lords sitting in the House of Lords, and in the House 
of Commons, as near as can be ascertained, there are 
forty lawyers (chiefly barristers), representing various 
constituencies. —— At the recent Birmingham (Eng- 
land) Quarter Sessions, the grand jury’made a present- 
ment that the time has arrived when the functions of 
grand juries in large towns and districts should cease. 
——Sir Alfred Shepherd, Chief Justice of New South 
Wales, has retired from the bench. He was appointed 
judge of the Supreme Sourt in 1847, and chief justice 
in 1844. —— The new Italian minister of justice has, it 
is said, completed his labors for the formation of a new 
penal code, by which other punishments are substi- 
tuted for that of death.—— Hon. E. B. Washburne, 
United States Minister to France, Consul-General 
Read, E. D. Freed, of New York, Fred. Passy, Secre- 
tary of the French Peace Society, and others, met in 
Paris on the 26th ult., and discussed the proposition 
laid down at the Judicial Congress of Brussels. The 
conference was followed by a dinner, at which a toast 
of friendship of France and the United States was 
enthusiastically received. —— Japan has substituted 
short terms of imprisonment for the death penalty in 
cases of crime against property. 

——_—___—_—_. 


The GUARDIAN says that an extraordinary case is 
coming before the Wells Consistory Court. The notice 
has already been drawn by one of the Proctors at 
Wells. Proceedings have been taken against a widow, 
by her brother-in-law, for the following epitaph, just 
erected at Dulverton, over her late husband: 


“To the memory of, &c., 


Neglected by his Doctor, 
ted cruel by his Nurse, 
His Brother robbed his Widow, 
Which makes it all the worse.” 








LEGAL NEWS. 


A large number of rare English law books have been 
added to the library of the Chicago Law Institute. 


W. P. D. Bush, Esq., has been re-appointed reporter 
of the Court of Appeals of Kentucky. 


The expenses of the Pennsylvania constitutional 
convention up to November 1, were $475,000, leaving 
$25,000 unexpended. 


It is stated that at the commencement of the judicial 
career of Hon. Caleb Cushing he read sixty volumes 
of Massachusetts reports in nineteen days, and that 
his average study and labor for years has been seven. 
teen hours a day. 


W. R. Adams, who was accused of the murder of 
Judge Crawford and District Attorney Harris, in 
Franklin Parish, La., last September, has been dis- 
charged by United States Commissioner Wells, the 
prosecution not being able to make a case against him, 


The First Comptroller of the United States treasury 
has instructed the assistant treasurer at New York 
“that the bankruptcy of an agent is a revocation 
of the agency, but where, subsequent to the bank- 
ruptcy, the principal, with knowledge of the fact, 
appoints the bankrupt his agent, the latter may law- 
fully transact any business intrusted to him.” 


The United States marshal for the Western district 
of Texas, informs Attorney-General Williams that 
Deputy Marshal John P. Freys, was assassinated on 
the 25th of October, by a man named McUber. who 
had been convicted of murder and sentenced to be 
hanged, but made his escape from prison. This is the 
fifth deputy marshal assassinated in that district. 


The Department of Justice has attempted, during 
the present year, in accordance with a resolution of 
Congress, to obtain full criminal returns for the Uni- 
ted States. As no appropriation was made, such re- 
turns were dependent on the good will of judicial and 
other officers. Mr. Falls, chief clerk of the depart- 
ment, states that the returns of all inmates of peniten- 
tiaries, their trials, sentence, nativity, education, etc., 
are completed; but as far as the city and county jails 
are concerned, the returns are meagre. There are 
over 2,200 county jails. Blanks were sent to the sev- 
eral county clerks and responses have been received 
from about 600. The facts will be reported to Congress 
by the attorney-general. 


A statement prepared by the commissioner of patents 
for the coming report of the secretary of the interior, 
shows that during the year ending September 30, 1873, 
there were filed in the patent office 20,354 applications 
for patents, including re-issues and designs; 283 appli- 
cations for the extension of patents and 519 applica- 
tions for the registering of trade-marks; 12,917 patents, 
including re-issues and designs, were issued; 235 ex- 
tended and 965 allowed, but not re-issued by reason of 
non-payment of the final fee; 3,274 caveats were filed, 
and 475 trade-marks registered. The fees received 
during the same period from all sources amounted to 
$701,626.72, and the total expenditures to $699,449.69, 
making the receipts $2,177 in excess of the expendi- 
tures. The expenditures included $40,000 for the pub- 
lication of the Official Gazette, $40,000 for writing cur- 
rent drawings and $60,000 for reproduction of old 
drawings. 
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OFFICERS DE FACTO. 


* "The questions as to who is and who is not a de 
facto officer, and as to the validity and effect of the 
acts of such an officer have frequently come before 
the courts for adjudication, and while the general 
principles are considered well settled, there has been 
considerable dispute as to some of the minor points. 

It is conceded, that an officer (not de jure), acting 
under color of appointment or election by the only body 
which had the power to appoint or elect, is an officer 
de facto ; but it has been claimed by some of the courts 
that, in order to constitute an officer de facto, there must 
be color of appointment or election by the only body 
which has the power to make it. This definition of 
an officer de facto was apparently assented to by the 
court in The People v. Collins, 7 Johns. 549; in 
MeInstry v. Tanner, 9 id. 135; and was adopted in 
People v. Albertson, 8 How. Pr. 363, and other cases 
in this State and in other States. Most of the courts 
have since found it necessary to qualify this defini- 
tion by striking out the clause that the election or 
appointment must be by “ the only body which has the 
power to make it.” 

This erroneous definition is said to have arisen 
from an inaccurate report of Rex v. Lisle, in Strange, 
1090. In that case the question arose as to whether 
aman was mayor de facto. It appeared that he never 
was, in faet, elected, but pretending to be so, was 
sworn in and acted as such. According to Strange, 
the court said that, “in order to constitute a man an 
officer de facto, there must be at least the form of an 
election, though that upon legal objections may 
afterward fall to the ground.” This was a general 
proposition. It appears, however, from a much fuller, 
and unquestionably more aceurate, report of the case 
in Andrews, 163, that what the court did say on this 
point was “In order to constitute a mayor de facto, 
it is necessary that there be some form or color of an 
election.” This proposition was confined to the par- 
ticular case, involving the status of an officer of a 
corporation in respect to the proceedings of the cor- 
poration, and had no reference to the public or to 
third persons. 

Chief Justice Butler in State v. Carroll (38 Conn. 
449), after a review of all the material English authori- 
ties running through four centuries says: “It will be 
seen that the idea that color can only be conferred by 
a body or person having power or prima facie power, 
to elect or appoint in the particular case, has never 
been broached in England.” Among these cases 
may be mentioned that of Rex v, Bedford Level (6 
East, 356), wherein Lord Ellenborough, giving the 
opinion of the court, said: “ An officer de facto is one 
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who has the reputation of being the officer he assumes 

to be, and yet is not a good officer in point of law.” 

Judge Storrs thus expresses the rule in Plymouth v. 

Painter (17 Conn, 588): “ An officer de facto is one 

who exercises the duties of an office under color of 

an appointment or election to that office. He differs 

on the one hand from the mere usurper of an office 

who undertakes to act as an officer without any color 

or right, and, on the other hand, from an officer de 
jure, who is in all respects legally appointed and quali- 

fied to exercise the office.” Fowler v. Beebe (9 Mass. 

231), is a leading case in this country. The legislature 
passed a law organizing a new county and authoriz- 
ing the governor to appoint a deputy sheriff for it. 
The law was to take effect at a future day. Before 
it took effect the governor appointed a deputy sheriff 
for the county, and he acted as such. His power to 
act was questioned collaterally, and it was holden that 
the appointment was void because the law had not 
taken effect, and the authority to appoint had not been 
conferred, but that the sheriff was, nevertheless, an 
officer de facto, and the validity of his acts could not 
be collaterally impeached. So in Parker v. Baker (8 
Paige, 428), where the governor appointed an officer 
without authority to appoint, the chancellor held him 
to be an officer de facto. In Wilcox v. Smith (5 Wend. 
231), the validity of an execution issued by one acting 
and who had acted for three years as a justice of the 
peace was in question. There was not so much as color 
of election or appointment shown. The question was 
presented whether there could be a de facto officer with- 
out color of ejection or appointment. The court held 
that there could be. It said: “The mere claim to be 
a public officer and the performance of a single or 
even a number of acts in that character would not, 
perhaps, constitute a man an officer de facto. There 
must be some color of an election or appointment, or 
an exercise of the office, and an acquiescence on the 
part of the public, for a length of time which would 
afford a strong presumption of at least a colorable 
election or appointment.” Among the cases holding 
similar views on this question may be cited Brown v. 
Lunt, 37 Me. 423; Gilliam v. Reddick, 4 Ired. 368; 
Mallett v. Uncle Sam Co., 1 Nev. 188; Taylor v. 
Skrine, 3 Brevard, 516; Carleton v. The People, 10 
Mich. 250; Cocke v, Halsey, 16 Pet. 71; Common- 
wealth v. McCombs, 56 Penn. St. 436; Clark v. Com- 
monwealth, 29 id. 129; Kimball v. Alcorn, 45 Miss. 
151; ex parte Strang, 21 Ohio St. 610. The question 
was discussed in People v. White, 24 Wend. 520. 
There the legislature, by a special law, made the 
aldermen of the city of New York ex officio judges 


of the oyer and terminer. ~ 
A prisoner was convicted of murder before that 


court, partly constituted of aldermen. Objection was 
made by him to the organization of the court, on the 
ground that the law authorizing the aldermen to sit 
was unconstitutional. The supreme court held, that 





the objection could not prevail, on the ground that 











though the statute was void, the aldermen were de facto 


judges. The court of errors reversed the decision of 
the court below, but on other grounds. The only 
dissent from the opinion of the supreme court on 
this point, was from the chancellor. Four of the 
seven members writing opinions, concurred with the 
court below on that point. Senator Verplanck, 
probably the ablest jurist in the court, said: “Thus in 
respect to the judicial character of the aldermen, I 
agree with the supreme court, that the aldermen, 
whether constitutionally or not, are judges of the 
oyer and terminer — so de facto—their commissions 
being written in the statute book, which is to be pre- 
sumed valid and constitutional throughout, until it is 
otherwise decided as to any provision.” 

The true rule unquestionably is, that it is sufficient 
if the officer hold under some power having color of 
authority to appoint. 

Will an unconstitutional statute give such color. 
It is apparent from the above extract, that Senator 
Verplanck was clearly of opinion that it would. And 
in that opinion he is sustained by the authorities. 
Farther than that there is no doubt that a statute 
manifestly unconstitutional, would confer color of 
authority. Every statute is presumptively constitu- 
tional until it has been judicially declared to be 
otherwise. 

The citizen is notentitled to solve the question for 
himself. He is bound to presume that the legislature, 
acting under the solemnity of an oath, has considered 
the questions of the constitutionality of a statute 
before its passage, and that they have been settled in its 
favor. It is a well-settled rule of judicial construc- 
tion, that even a court will not declare an act uncon- 
stitutional unless it is clearly so. In Zaylor v. Skrine 
(3 Brevard, 516), the legislature passed a law author- 
izing the governor to appoint a judge, which he did. 
The constitution provided that judges should be 
elected by the legislature. The act was held to be 
unconstitutional, but the person appointed under it 
was held to be a judge de facto. The court said: 
“The judge in this case acted under color of legal 
authority ; he had a commission under the seal of the 
State, signed by the governor and authorized by an 
act of the legislature.” In Cocke v. Halsey (16 Pet. 
71), clerks of probate were, by the constitution, made 
elective by the people. The legislature authorized, 
in case of the disability of a clerk, the court of 
probate to appoint one. A clerk appointed under 
this provision was held to be a de facto officer, 
although the act was unconstitutional. In State v. 
Bloom (17 Wis. 521), a party was indicted for a 
crime, tried and convicted and sentenced at a circuit 
court held by Messmore. The supreme court held 
that the sentence was good and valid, notwithstand- 
ing the fact that in State v. Messmore (14 Wis. 163), it 
had decided that Messmore exervised the office of 
circuit judge under the appointment of the governor, 
whg had no authority whatever to make the appoint- 
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ment, the act authorizing the appointment being void, 
This case was cited and approved in Laver v. Me. 
Glachlin, 28 Wis. 364. In the latter case the 
trustees of a village, without authority, appointed 
justice of the peace and he was holden a de facto 
officer. In Commonwealth v. McCombs (56 Penn. St, 
436), Judge Strong, now of the Supreme Court of the 
United States, said: “An act of assembly, even if it 
be unconstitutional, is sufficient to give color of title, 
and an officer acting under it is an officer de facto, 
See, also, Brown v. O' Connell, 36 Conn. 432; 4 Am, 
Rep. 89; State v. Carroll, 38 Conn. 449; 9 Am. Rep, 
409; Ex parte Strang, 21 Ohio St. 610. 

In the very able opinion in State v. Carroll, the 
following definition of an officer de facto is given: 
“An officer de facto is one whose acts, though not 
those of a lawful officer, the law, upon principles of 
policy and justice, will hold valid so far as they 
involve the interests of the public and third persons, 
where the duties of the office were exercised : 

First. Without a known appointment or election, 

but under such circumstances of reputation or acqui- 
escence as were calculated to induce people, without 
inquiry, to submit to or invoke his action, supposing 
him to be the officer he assumed to be. 
_ Second. Under color of a known and valid appoint- 
ment or election, but when the officer had failed to 
conform to some precedent, requirement or condition, 
as to take an oath, give a bond or the like. 

Third, Under color of a known election or appoint- 
ment, void, because the officer was not eligible, or 
because there was a want of power in the electing or 
appointing body, or by reason of some defect or 
irregularity in its exercise, such ineligibility, want of 
power or defect being unknown to the public. 

Fourth. Under color of an election or appointment 
by or pursuant to a public unconstitutional law, 
before the same is adjudged to be such.” 

We had intended to speak of how far an officer 
de facto is protected when assailed directly for his 
acts, but have not the space to do so. 





~~ 
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THE STUDY OF THE LAW AS A MENTAL 
DISCIPLINE, 


In a great majority of cases, the only practical ad- 
vantage derived by college students from the study 
of the higher mathematics is mental discipline. We 
have, on several occasions, advocated the substitution 
(if no other place could be found for it in the curricu- 
lum) of the study of the general principles of law, 
for a part of the usual course in mathematics. It is, 
unquestionably, very desirable to have every man 
acquainted with the fundamental laws of his country, 
without regard to the question as to what is to be his 
pursuit in life; and, if the study of the law will bring to 
him the same mental training, the substitution of it for 
some of the ordinary college studies is greatly to be de- 
sired. An able writer, some time since, had an article in 
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the Law Magazine on the subject of the influence on the 
mind of the study of the law, from which we extract 
the following with a view of recurring to the subject 
hereafter. He says: 

“ 4 dialectica Aristotelis libera nos Domine!” Such 
was the pathetic supplication of a certain class of stu- 
dents, who, it is said, prayed in the language of St. 
Ambrose for deliverance from the study of the logic of 
Aristotle. The distaste for the Aristotelian dialectic 
was, undoubtedly great; but scarcely can this aver- 
sion be said adequately to measure the horror in which 
the study of law has been held by many, even the 
most strong minded of men. Instead of the logic of 
Aristotle the student has, at all times, been willing to 
pray for deliterance from the subtleties of Coke upon 
Littleton. No study has evoked such implacable 
hatred. Such being the fact, what are the induce- 
ments to its cultivation? Apart from its value to 
the statesman and the publicist, and its necessity to 
the lawyer, there remains but one incentive to the 
pursuit, namely, its capacity for exercising and de- 
veloping the higher mental faculties. 

Chiefly as a mental discipline, therefore, does this 
study claim the respect of the student; and it is proba- 
bly this view of it which alone can encourage its ex- 
tensive, and, consequently, its intensive cultivation. 
Its capacity, once recognized as a mental gymnastic, 
it will not fail to attract, outside the academy and the 
mere profession of the law, such minds as have re- 
course to the most laborious studies, for the sake only 
of self improvement. Meanwhile’ it may be asked, 
what the special influence of this study is on the 
mental habits? “The difference,” says Sir William 
Hamilton, “between different studies in their con- 
tracting influence is great. Some exercise, and, con- 
sequently, develop, perhaps, one faculty on a single 
phasis, and to a low degree; whilst others, from a 
variety of objects and relations which they present, 
calling into strong and unexclusive activity the whole 
circle of the higher powers, may also pretend to ac- 
complish alone the work of catholic education.” If 
the testimony of certain writers be accepted, the study 
of law may claim the highest rank among the sciences 
as a mental discipline. Dr. Johnson, for instance, 
says: “Law is the science in which the greatest pow- 
ers of the understanding are applied to the greatest 
number of facts.” Edmond Burke, again, terms it 
“the pride of the human intellect,” and declares that 
“it does more to quicken and invigorate the under- 
standing than all the sciences put together.” Coming 
to our own day, we find that to this study is assigned 
a capacity for giving employment to the whole range 
of the higher faculties. “Now there are two subjects 
of thought,” says the author of “Ancient Law ”— “ the 
only two, perhaps, with the exception of physical 
science, which are able to give employment to all the 
capacities which the mind possesses: One of them is 
metaphysical inquiry, which knows no limits so long 
4s the mind is satisfied to work on itself; the other is 





law, which is as extensive as the concerns of man- 
kind.” Opinions, such as these, which may be found 
scattered up and down the writings of the most com- 
petent judges, are, however, open to serious misap- 
prehension. At the present day, when the law is 
cultivated, less liberally, as a general science, more 
exclusively as a special practice, an indiscriminate 
application of such opinions is likely to mislead the 
student, and keep out of view the positive dangers 
which attend the study. Nothing, at the same time, 
ought to encourage its extensive and scientific culti- 
vation more than a clear conception of the two-fold 
and opposite influence which this study is likely to 
exercise on the mind; contracting and enfeebling it, 
as the study becomes shallow and practical, and stim- 
ulating its higher powers, as it becomes a scientific 
pursuit. But the history of legal study so promi- 
nently exhibits it, in its one practical tendency, that 
it is not surprising to find the opinions which exist 
regarding its incapacity as a mental exercise, formed 
almost exclusively with reference to its narrow and 
partial cultivation. To some of these opinions I pro- 
pose to refer in this paper. Meanwhile, it may be 
remarked, that there is no science which affords a 
more striking resemblance to law, in its influence on 
the mental habits, than the science of mathematics, 
Indeed, Dugald Stewart finds no subject bearing so 
close an analogy to mathematics itself, as a hypo- 
thetical science, as a code of municipal jurisprudence. 
It has accordingly been asserted, that the one study 
affords a cultivation as one-sided and contracted as 
the other. Nor has the analogy been held good 
merely with reference to the general tendency of 
these studies, but also with reference to some particu- 
lar habits of mind, which, in an equal degree, they 
are said to exercise and encourage, to the exclusion 
and neglect of others. The first that may be noticed 
is that which Von Weiller ascribes to the mathemat- 
ics: “ By the mathematics the powers are less stirred 
up in their essence than drilled to outward order and 
severity, and consequently manifest their education 
more by a certain formal precision than through 
their fertility and depth.” To the same effect is the 
testimony of Hallam, with regard to the study of law 
in its practical bearing: “The application of general 
principles of justice to the infinitely various circum- 
stances which may arise in the disputes of men with 
each other, is, in itself” (says this writer), “an ad- 
mirable discipline of the moral and intellectual facul- 
ties. Even where the primary rules of light and 
policy have been obscured in some measure by a 
technical and arbitrary system, which is apt to grow 
up, perhaps, inevitably in the course of civilization, 
the mind gains in precision and acuteness, though at 
the expense of some important qualities.” Coleridge, 
again, a competent judge on this subject, notices the 
one-sided development to which the study of law 
conduces, and recommends the study of metaphysics 
as likely to counteract this tendency. “I think,” 
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says Coleridge, “that, upon the whole, the advocate 
is placed in a position unfavorable to his moral being, 
and, indeed, to his intellect also, in its highest pow- 
ers. Therefore I would recommend an advocate to 
devote a part of his leisure time to some study of the 
metaphysics of the mind, or metaphysics of theology ; 
something, I mean, which shall call forth all his pow- 
ers, and center his wishes in the investigation of 
truth alone, without reference to a side to be sup- 
ported. No studies give such a power of distinguish- 
ing as metaphysical; and in their natural and unper- 
verted tendency, they are ennobling and exalting. 
Some such studies are wanted to counteract the opera- 
tion of legal studies and practice, which sharpen, in- 
deed, but, like a grinding-stone, narrow while they 
sharpen.” And A. J. St. John asserts, on the au- 
thority of Lord Bacon himself, that “a laborious study 
of law has a natural tendency to narrow and enfeeble 
the mind.” So much, then, for the contracting and 
enfeebling tendency of this study. 

It is admitted, however, without much controversy, 
that the study on the other hand sharpens, and ren- 
ders the mind remarkably acute (special qualifications 
of the lawyer, which, very probably, the reader has 
discovered on his own account, without the evidence 
of either Mr. Hallam or Mr. Coleridge). That the 
lawyer, of all men, is sharp, is proverbial; and to cor- 
rect what evidently is a vulgar error on this subject, 
it becomes necessary to state, once for all, that this 
sharpness has nothing akin to the handicraft skill of 
the practitioner who dips his fingers into a gentle- 
man’s pocket in a crowd. In what, then, does this 
sharpness consist? Chiefly, it may be said, in a cer- 
tain mental dexterity and quickness of conception, 
and the ability (as Lord Brougham remarks) to pro- 
duce suddenly the mind’s resources at the call of the 
moment. Qualities such as these have placed the 
lawyers in the foremost rank of masters in the art of 
disputation. Burke accordingly remarks, that the 
study of law “renders men acute, inquisitive, dex- 
terous, prompt in attack, ready in defense, full of re- 
sources.” The tendency of the rudiments of mathe- 
matics to produce a similar effect has been noticed by 
Professor Klumpp, who says that a “legitimate pro- 
gress in these, aids, sharpens and delights the mind.” 


++ 
oo 





On the motion of the prosecution the Tichborne 
trial has been adjourned for a year. The government 
wants to hunt upevidence. ‘An agent of the British 
government,” it is said, is in this country for that 
purpose. We were not aware that her majesty took 
such extreme pains to convict her offending subjects. 
It is evident that the prosecution found the convic- 
tion of the Claimant a more difficult matter than they 
had anticipated, and this adjournment has very likely 
been resorted to as a means of beating an honorable 
retreat. The case has been full of surprises, not the 
least of which is its present disposition. 





CURRENT TOPICS. 

The recent decision of the court of appeals in the 
case of The People vy. Albertson will be received with 
satisfaction by all those who believe in a strict adher. 
ence to the constitution for better or for worse, how- 
ever unpalatable it may be to a portion of the people 
directly affected by it. The action was brought nom. 
inally, to enforce the payment of a small bill, but 
really to test the constitutionality of chapter 638 of 
the Laws of 1873, which was an act to establish a 
Rensselaer Police district. The police of the city of 
Troy was under the control of the democratic authori- 
ties. For the purpose of putting it under the control 
of the republicans, or at least beyond immediate 
local influences, the act was passed. It was a part of 
the plan to have the police commissioners appointed 
by the governor, and in order to avoid that provision 
of the constitution which confers upon cities in this 
regard the right of local self-government (art. x, § 2), 
the drafters of the bill included, besides the city of 
Troy, a little island in the Hudson and a few acres of 
land in the adjacent towns, and called the whole a 
“District.” By so doing they supposed they had 
brought their bill within the principles laid down in 
The People v. Draper, 15 N. Y. 532, and The People v. 
Shepard, 36 id. 285,— the first of which cases sus- 
tained the constitutionality of the Metropolitan Police 
act, and the second that of the Capital Police act of 
1865. But the court of appeals held — Judge Allen 
writing the opinion — that the act was “ In the direc- 
tion of an encroachment upon the constitution, an im- 
provement upon both acts,” and unconstitutional, 
The court very evidently disapproved of the doc- 
trines held in those cases, but avoided overruling 
them by distinguishing the case at bar. That 
there was a difference in degree is clear enough, 
but that there was a difference in principle we 
are unable to discover. If the legislature has the 
power to establish a police district comprising four 
counties, or one comprising parts of two counties, 
why has it not the right to establish one comprising 
a city and parts of adjacent towns? Where is the 
boundary line of legislative power? While the court 
avoided, in terms, overruling these prior cases, the 
ratio decidendi is clearly against them, and their value 
as authorities in this State is reduced to about zero. 


Following in the footsteps of English merchants, 
the New York Chamber of Commerce has commenced 
to discuss the feasibility and desirability of a Court of 
Commerce, has instructed its committee to inquire 
into the expediency of establishing such a tribunal 
“for the speedy, judicial and economical settlement 
of disputes among merchants and others.” Although 
such courts have been long established in several of 
the European countries, it is only recently that the 
Anglo Saxon has entertained the idea. Courts of 
Commerce, like courts of conciliation and of Arbitra- 
tion, have their merits as well as their demerits, but 
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— 
we are not sufficiently familiar with their constitution 
and workings to form an opinion as to which is more 
likely to predominate. The tendency of all such 
tribunals is to change all questions from issues of law 
to issues of fact, or in other words, to disregard tech- 
nicalities and proceed solely on the merits. The 
slight part which Arbitration takes in the settlement 
of disputes between man and man would indicate a 
lack of faith in the good results wrought, where fixed 
legal rules are disregarded; and courts of commerce 
are but arbitration under another name. But with a 
proper admixture of the legal and the lay elements, 
and under proper restrictions, Courts of Commerce 
may do much social good and little legal harm. The 
limitation should be: First, resort to them should be 
optional ; second, their jurisdiction should be confined 
to reasonable amounts; third, no appeal should be 
permitted except where partiality could be proved to 
have influenced the judgment; fourth, the members 
should be sworn to decide according to law, so far as 
their abilities enabled them to do so; fifth, the legal 
members of the court should determine all questions 
as to the admissibility of evidence. The constructions 
of documents might be left to the court as a question 
of fact. 





And now comes the New York Evening Post, with 
the statement that ‘‘ The question of the chief justice- 
ship is regarded in well-informed circles, as virtually 
settled in favor of Senator Conkling;” and the 
Washington correspondent of the Boston Post con- 
firms the statement. The latter says that he has 
learned from a gentleman “in the inner circles of the 
supreme court,” that all the aspirants for the presi- 
dency, “including Grant, favor Conkling’s appoint- 
ment, as it will make one candidate less.” He further 
says, that as Mr. Justice Miller is third in date of 
commission, the President considers that the “ har- 
mony of the bench might be disturbed” by his 
nomination. Here are two very curious reasons, one 
for the appointment of Mr. Conkling, and the other 
for the non-appointment of Mr. Justice Miller. The 
Springfield Republican, however, cites an excellant 
reason why we should be reconciled to Senator 
Conkling’s appointment, if he be appointed —the 
reason given by Mr. Schmidt, when asked if Mrs. 
Schmidt, who had just died, “was reconciled to go.” 
“ Regonciled !— Mein Gott, she had to be regonciled.” 


Mr. Vernon Harcourt, whose name is familiar to 
our readers in connection with the recent congress 
of international jurists, has been appointed Solicitor- 
General of England. He has long held a high rank 
at the bar, and has won an honorable parliamentary 
reputation. Last session he drew from Disraeli the 
remark that he “talked like an attorney-general.” 
As he is but one step from the attorney-generalship 
he has a fair prospect of talking not only like an attor- 
ney-general but as the attorney-general. 





ANSWER TO CRITICISMS. 


The author of “Remarks on some Points in Jewish 
Law” says (p. 261, ALBANY LAw JOURNAL), “that I 
came to speak upon two points in Jewish Law, viz., 
upon Prusbul and upon the Law of Divorce, and that 
he cannot refrain from saying that his (my) allusions 
to Jewish Law are not very fortunate, they are partly 
insufficient and partly erroneous, and apt to convey to 
the mind of the reader totally false impressions.” 
This is a sweeping charge, considering that he does not 
attempt to controvert my other positions, that, in Tal- 
mudic Law, we find a most astute lex nonscripta fre- 
quently coinciding with the law as now construed; 
that two of the fundamental maxims of ancient Jew- 
ish Jurisprudence are provisions in the Constitutional 
Laws of the Union, and that the Mosaic Law should not 
be classed among the barbariancodes. He limits him- 
self to one question purely of law, and to a minor one 
of etymology and practice. Has he proved any part 
of his assertions on the points he so carefully selected 
and hastened to censure in the positive manner stated 
in his introduction? 

First. To my assertion “that the notion generally 
entertained that (according to Talmudic Law), a female 
could not obtain a divorce for cause is fallacious,”’ he 
answers that ‘‘the inference to be drawn from this 
remark, that a court can decree a divorce upon solici- 
tation of a female and for good cause, would be far 
more fallacious.”’ I will reply to him first in his own (?) 
words (p. 293): ‘* Yet the Doctors of the Mishna con- 
ceded already that a woman may be entitled to a legal 
separation (perhaps he meant legally entitled to a 
separation) from her husband, and they stated quite a 
number of reasons justifying her to ask for a divorce. 
How then? Well, if the man refuses to issue properly 
the desired writ of divorce, he can be coerced to do it; 
FORCE, moral and physical,-can be brought to bear wpon 
him until he declares that he is willing to execute the 
writ.’’ I could be content with this statement, but, 
not desiring to cite him as my authority, prefer to give 
reference to writers of well-established reputation. 
Lindo v. Belisario, 1 Hagg. Cons. R., p. 216, was a cause 
of Jactitation of Marriage, and to demonstrate the com- 
plainant’s status as a wife, recourse was had to the 
argument that she would require a divorce from the 
defendant, and a valid cause was assigned. On this 
question of divorce the case says: ‘“‘Then he (the man) 
is ordered immediately to give her divorce, and were 
he not to conform himself to the lawful mandate of 
the tribunal, he would be compelled to it.’”’ This 
recognition by Sir William Scott would be satisfactory 
to most lawyers. The main reasons for which a wife 
could sue, obtain a decree and compel an execution of 
a letter of divorce, are stated in Fassels’ Mosaisch Rab- 
binisches Civil Recht (Vienna, 1852), from which I 
translate, vol. 1, p. 51, § 86: “‘The wife can compel a 
divorce if the obligation of conjugal fidelity has been 
violated by the husband — p. 65,§111. If the divorce 
is decreed of office, then it can be compelled by cor- 
poral punishment, but if only in private suit, then by 
pecuniary fine.’ Where, I ask of the reader, is my 
error, my insufficiency, or wherein have I created a 
false impression ? 

The critic alludes to the consequence if the man 
should prove contumacious. This consideration, even 
if pertinent, would not be relevant to the question in 
issue. Compliance with law, and not non-compliance, 
is the judicial presumption. It might as well be main- 
tained that there is no law in this State for the enforce- 
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ment of judgments, and prove the assertion by returns 
of executions unsatisfied. It ought to be borne in mind 
that, notwithstanding the existence until recently of a 
local rabbinical court in Altona, Jewish Jurisdiction 
has not been, for many centuries past, a matter of 
universally legally-recognized authority. A Jewish 
consistorial court convened in Chicago by consent of 
parties might decree a divorce, but I know of no means 
by which they could enforce the attendance of a party 
or witnesses, much less proceed to inflict the basti- 
nado for a contempt of its authority. It was other- 
wise when the courts described by the critic (p. 276, 
A. L. J.) had legal authority. There were not only the 
judges (sometimes more than three), and the clerk or 
notary, but also the *‘ Kateigor,”’ prosecuting counsel, 
the “‘Saneigor,” defendant’s counsel, the ‘ Lablor”’ 
(from the Latin Libellator), acting as writer to the par- 
ties, and the “ Atalion,” or executive officer, and I 
venture to say that before this power the B. F. of that 
day did not dare to resist a decree. It is singular, 
to say the least, that the paper in No. 19, A. L. J., in 
substance, bears closest resemblance to arguments and 
authorities published in the Hebrew Leader of this city 
by an eminent Jewish divine, to controvert the critic’s 
former hostile attitude to Talmudic Law of Marriage 
and Divorce, and it detracts from the dignity of a 
purely scientific legal discussion that the critic should 
have cast even an implied reflection on his co-religion- 
ists by styling them “so-called orthodox Jews.”’ The 
world recognizes no such distinction. In the present 
era, to the great public all Jews are Jews alike. 

Second. Asto Prusbul. My critic admits that the 
derivation of the word is from the Greek, but that 
instead of being the equivalent of sxpocBodn, a shield 
or protection, it is from two words, poo Body, be- 
fore a court. As I cited Auerbach (an eminent 
jurist) as my authority, the accuracy of which the 
critic does not question, I can again ask where is my 
error, insufficiency, or attempt to mislead? I gave in 
full a citation from Mishna, which the critic has not 
attempted to translate. On translations he is great, in 
his own opinion, for he frankly confesses ‘‘a fault con- 
fessed is half forgiven,’’ that translation by Maimo- 
nides, Rashi and other competent men are not 
accepted by him in preference to his own. His theory 
is, that a Prusbul was an avoidance of a statute of 
limitation as regards a debt. I will not charge him 
with error, insufficiency, or attempt to mislead. I 
propose to quote from the text (its translation), and to 
demonstrate that his charge against me is untenable. 
The reason I do not refer to text-writers is founded 
upon the practice of Sir William Scott, in the case 
above quoted. 

My proposition was, that this instrument was a con- 
veyance of land acknowledged by the grantor before a 
judicial officer. I repeat my reference to Jeremiah, 
chap. 32, v. 9,10, 11. Itis there said: “I bought this 
field and weighed him out the silver. I wrote the book 
and sealed it. I took the book of purchase, —Sepher 
Hammiknoh,”’ the proper words in the Hebrew lan- 
guage for our word “‘deed.’’ The introduction of the 
word Prusbul was at a later period. The writing of a 
deed is thus described to be by the “‘ purchaser,” there 
is nothing said of the part taken by the vendor. The 
quotation from Peah, the second, and, therefore, one 
of the earliest books of Mishna, at chap. 3, v. 6, is the 
earliest mention of Prusbul. R. Akiba says: “‘ Land, 
no matter how small the quantity, is subject to the 
charges of part crop for the poor (Peah) Fersthings 





(Bikkurim), and there may be written concerning it a 
Prusbul, and therewith can be acquired movable Pprop- 
erty which cannot be followed (i. e., in the hands of an 
innocent purchaser for value), by silver, and by a con. 
tract (Shtar), and by possession.” I have in my former 
article called attention to the marked antithesis in this 
sentence between “ Prusbul” and “Shtar.”” The latter 
refers wholly to a debt or obligation, the former to 
land. We find this latter qualification in Shebith, 
chap. 10, v.6: “‘A Prusbul can be written of land only” 
—it thereby becomes mortgaged. V.7: “‘ A Prusbul 
can be written concerning a bee hive — it is real eg. 
tate.” The character of the Prusbul as an instrument 
affecting real estate only, and conveying an interest 
which could not be barred by an intervening seventh 
year, is thus fixed beyond peradventure. That it wag 
known not to bea Shtar or obligation for a debt appears 
conclusively from ib., v. 5: ‘‘An ante-dated Prusbul is 
valid, a post-dated one is void. An ante-dated Shtar ig 
void, but a post-dated one is valid.”” Here is an irre- 
concilable difference between the requisites of a Prus- 
bul and of a Shtar, and yet it is sought to be main- 
tained that the former related to the keeping alive 
of a debt of which a Shtar was the necessary evidence. 
Still further, ib., same verse: ‘“‘ If one has borrowed of 
five different persons a separate Prusbul must be writ- 
ten for each, but if five persons borrow from one, only 
one Prusbul must be written for all five.’’ In view of 
the citation from Jeremiah, the form of the Prusbul 
can have no weight in determining the actual manner in 
which it was procured. It is very clear that an interest 
in real estate passed from the owner; and inasmuch as 
it was not part of the contract nor a judgment, I can- 
not conceive how it could have been made except as an 
additional security by the debtor himself, of his own 
consent. I ask again where is my error, my insuffi- 
ciency, my conveying to the reader a totally false 
impression ? 

To pass to a side-hit by my critic (note 11, p. 277, A. 
L. J.), in which he says: ‘‘ Totally incomprehensible is 
it how the judge could say the word ‘ Rabbi’ is analo- 
gous to the Greek £pa seis, Arbitrator, Distributor of 
Prizes. Rabbi, ‘My Lord,’ is a derivation from the 
good Semitic word ‘ Rab (Lord),’”’ etc., I am not aware 
that I intended to be understood that both words had 
the same origin, or to enter into a question of ety- 
mology; on the contrary, I supposed that they are 
words of different languages, though the Hebrew 
Rab occurs but once in the Pentateuch (20 v. chap. 
19, Isaiah). My authority is found in ‘“Contribu- 
tions to the Study of Talmudic Languages,”’’ etc., by 
Drs. Beer, Leysohn, Ch. R. Loew and others (Ben 
Chananjah, 1858, p. 130), “‘"355, Brabi. This obscure 
and hitherto wnexplained word is perhaps no other than 
Bpa Bevo, Arbitrator, Distributor of Prizes. This hon- 
orary title was bestowed upon several professors of 
law, first, R. Gamalil II, of Jabne, etc.”” The term 
Rabbi is now used as an honorary title, and is often 
assumed by those who pretend to be men learned in 
Talmudic Law. It is now freely bestowed upon all 
who distinguish themselves as leaders in Jewish pul- 
pits. It then corresponds with ‘“ Reverend,” but to 
translate ‘‘ B. Felsenthal’’ ‘‘ My Lord ” of “‘ Zion Con- 
gregation, Chicago,’”’ would be simply ridiculous. 

The “ Desultory Suggestions,” etc., was written for 
professional men, and pleased as I am to receive further 
instruction from all classes, I remain of the opinion 
that the use of the Latin phrase ‘‘ Pax vobiscum” 
by the spurious friar Tuck, has not made him & 
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Cicero. My task with Rev. Mr. Felsenthal is ended, 
and I do not propose to travel outside of a strictly 
legal controversy. I avail myself of the occasion to 
say that my note referring to Pialey v. Clark (35 N. Y. 
520), taken out of its proper connection is liable to be 
misunderstood. I intended to illustrate how much 
the law ean be considered as a study of the continuity 
of human thought. Whilst Pixley v. Clark was pend- 
ing in this State a litigation on similar facts was pro- 
gressing in England, and is reported Rylands.v. Fletcher 
(2H. L. R. 330). In the House of Lords the judgment 
of the Court of Exchequer, 3 C. & H. 774, was finally 
reversed, just as in Pixley v. Clark the decision of the 
Supreme Court, General Term, was reversed by our 
Court of Appeals. The General Term decision in Piz- 
ley v. Clark was cited as authority (note 3 to p. 330 of 
3H. L. R.), on the argument before the House of 
Lords in 1868, but not the opinion of the Court of Ap- 
peals delivered two years before, viz., in 1866. The 
final results were alike in both cases, but the opinions 
of Blackburn, J., and of Justice Peckham proceed upon 
totally distinct grounds. Rylands v. Fletcher is not 
cited in Judge Peckham’s opinion, and neither Pixley 
y. Clark nor the oration I referred to in Demosthenes’ 
work are mentioned by the English judges; but as the 
English case was decided on the maxim of sic utere, 
and the one‘in our State on that of aqua curril, I refer- 


red to the latter case only. 
Purp J. JOACHIMSEN. 


——_—__»¢—_—_——. 

BEQUESTS TO ATTESTING WITNESSES OF 

WILLS. 

Two cases recently decided in the Court of Chancery 
have determined points of considerable interest with 
regard to the operation of the fifteenth section of the 
Wills Act (Stat. 1 Vict. c. 26), whereby any person who, 
or whose husband or wife, is an attesting witness to the 
execution of a will is excluded from taking any bene- 
fit thereunder. The point in the first of these cases 
was this, whether when the gifts expressed to be made 
by a will to an intended donee are altogether void 
under the above-mentioned section, the subsequent 
execution by the testator of a codicil confirming his 
will and attested by independent witnesses has the 
effect of vivifying the void gift and making it opera- 
tive. That was decided in the affirmative by Bacon, 
V.C., in the case of Anderson v. Anderson (20 W. R. 
$13, L. R. 13 Eq. 381). In that case a testatrix by her 
will devised and bequeathed all her residuary estate to 
her son George Anderson, whom she also made her 
executor. The will was attested by two witnesses, one 
of them being the wife of George Anderson. Conse- 
quently the beneficial gift expressed to be made to him 
under the will was, in the words of the Act of Parlia- 
ment, ‘utterly null and void.’’ But subsequently the 
testatrix made a codicil to her will by which, after 
merely giving some directions about allowing time to 
acertain debtor, she ‘‘ confirmed her said will in other 
respects.’’ The codicil was attested by two independ- 
ent and disinterested witnesses, and both the will and 
codicil were admitted to probate. The suit was insti- 
tuted by another son of the testatrix for the sole pur- 
pose of determining the question whether the codicil 
had the effect of giving validity to the residuary gift 
to George Anderson contained in the will, and the cir- 
cumstances being of this simple nature the decision 
Was one on a point of law only, and on that account 
the more important. The arguments advanced by the 


plaintiff’s counsel were chiefly directed to. this, that 





the reference in the codicil to a ‘“‘ will’? must mean a 
will which satisfied the conditions of the Wills Act, if 
in fact there were such a document in existence, and 
that, for the purpose of seeing whether the will re- 
ferred to was a valid will, it was necessary to look to 
the attestation; and upon the attestation being exain- 
ined in this case it was clear that the gifts to George 
Anderson were void. The Vice-Chancellor, however, 
upon the authority of Allen v. Maddock (6 W. R. 825, 
11 Moore P. C. 427), which had decided that the execu- 
tion by a testator of « codicil referring to a former 
will amounted to a republication of such will, without 
regard to the fact whether or not the document 
referred to complied with the requirements of the law 
as to execution or attestation, held that in this case the 
execution by the testatrix of her codicil had the effect 
of republishing her will and making it ‘‘a new and 
original disposition,’’ and that ‘the whole contents 
of the pre-existing will were incorporated in the 
codicil.”’ 

Difficulties might be raised in following out this rea- 
soning exactly to the result at which the Vice-Chan- 
cellor arrived, for if the ‘‘whole contents”’’ of the 
former will were incorporated into the codicil, it might 
be contended that those contents having been modi- 
fied by a necessary part of the will, it is not very intelli- 
gible how the Court could disregard such modification 
of it. But, without going too minutely into these 
difficulties, we think that the Vice-Chancellor’s judg- 
ment cannot be altogether reconciled with some former 
decisions bearing upon the point under consideration. 
Assuming that the subsequent codicil did amount to 
such a republication of the will as to make it in all 
respects a new and original testamentary disposition, 
it would follow that, where a person to whom a bene- 
ficial gift had been made by the will became one of the 
attesting witnesses to the codicil, he would thereby be 
disentitled from taking the benefit given him by the 
will. But that this is not the law was expressly de- 
cided by Kindersly, V. C., in Gurney v. Gurney (3 W. 
R. 353; 3 Dr. 208). In that case a pecuniary legatee 
under a will was one of the attesting witnesses of a 
codicil, by which, as in Anderson v. Anderson, the tes- 
tator expressly confirmed his will [see the report in 3 
W. R. 353], and the Vice-Chancellor held that the 15th 
section of the Wills Act applied only to a case in which 
a legatee attested the identical instrument under which 
he took. This decision has twice subsequently met 
with the approbation of Wood, V. C., in Tempest v. 
Tempest (2. K. & J.. 635, 642), aud Gaskin v. Rogers (14 
W. R. 707; L. R. 2 Eq. 284, 295). 

Again, it has been repeatedly held that a codicil, 
although it confirms and amounts to a constructive re- 
publication of a will, does not, in the absence of an 
express indication of the testator’s intention to the 
contrary, operate to revive alegacy given by the will 
which has been adeemed. or satisfied, or has been re- 
voked or lapsed in the interval between the dates of 
the will and codicil. The ground upon which these 
decisions rest is, that the codicil operates only to revive 
the will as it existed at the date of the execution of the 
codicil, so as to give it the same effect as it then had. 
(See Booker v. Allen, 2 Russ. & My. 270, 300; Powys v. 
Mansfield, 3 M. & Cr. 359, 376). This principle appears 
to us to apply with equal force to a case like that under 
consideration, and we do not see how it is possible to 
make a distinction between the effect of a codicil with 
regard to a-legacy which has been inoperative ab initio 
aud. its effect with regard tu a legacy which has become 








328 


THE ALBANY LAW JOURNAL. 








— EE} 
Ee ee 





inoperative subsequently to the date of the will. Un- 
fortunately, none of these authorities were cited before 
Bacon, V. C., but both the arguments of counsel and 
the decision of the judge were directed to the collateral 
question of how far it was requisite to have regard to 
the attestation of the will before it could be deter- 
mined that the codicil affected it, rather than to the 
question of what was the extent of the operation of 
the codicil, assuming it to work a revival of the will. 
The decision, therefore, should at least be regarded as 
restricted to the narrow limits within which the case’ 
was considered, and should not be treated as casting 
any shadow of doubt upon the principles laid down in 
any of the above-mentioned authorities. 

The other recent decision to which we referred above 
as determining a point of interest in connection with 
the same section of the Wills Act is the case of Cozens 
v. Crout (21 W. R. 781). In that case a will, by which 
the testator gave all his estate to his widow for her 
life, and after her death to all his children equally, was 
attested by three witnesses, of whom the two first 
were disinterested persons, but the third was one of 
the testator’s sons, Henry C. Crout. And the question 
was, whether or not the gift of a share to this supernu- 
merary witness was void by reason of his having 
attested the will. The son deposed that he had signed 
the will at his father’s request, for the purpose of show- 
ing his approval of it; but the will had been admitted 
to probate with the names of all three witnesses 
thereon, and the Lord Chancellor held that the gift to 
Henry C. Crout failed. The point was not « novel one. 
It had before been decided in the same way by Wood, 
V. C., in Wigan v. Rowland (1 W. R. 383; 11 Ha. 157), 
and by Kindersley, V. C., in Randfield v. Randfield (11 
W. R. 847; see, too, in The Goods of Mitchell, 2 Curt. 
916): but a different decision had been come to by Lord 
Penzance in The Goods of Sharman (17 W. R. 687). 
And although, in that case, there were peculiar circum- 
stances, and it appeared that the legatee who signed 
the will was not intended to be an attesting witness, 
and the case was decided ex parte, and without refer- 
ence to the authorities, yet it was important after that 
decision to have the point resettled. This has been 
satisfactorily done by the Lord Chancellor’s recent 
decision. No doubt the result of that decision was 
particularly hard upon Henry C. Crout. But it would 
clearly be impossible to disregard any superfluous wit- 
ness to a will because he might happen to be a legatee, 
without re-opening a door to the very mischief which 
the provisions of the 15th section of the Wills Act 
were intended to prevent. — Solicitors’ Journal. 
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COURT OF APPEALS ABSTRACT. 


ATTORNEYS. 


Lien for services: attachment against.—In an action 
for the foreclosure of a mortgage, K. was appointed 
receiver of the plaintiff after a decree of foreclosure 
had been obtained. He continued C. & McG. as attor- 
neys; they caused the mortgaged premises to be sold, 
and received the proceeds; such proceeds they re- 
tained, and refused to pay over to the receiver, besides 
their costs and fees, the sum of $1,118.08, claiming a 
right to retain that amount in payment of a balance 
due them from plaintiff of $519.81, for professional ser- 
vices, and the balance in payment of a claim due McG., 
one of said firm, for professional services rendered by 
him as attorney for plaintiff prior to the formation of 





said firm. The Special Term ordered C. & McG. to pay 
over the whole amount within ten days, or that a non. 
bailable attachment issue. The General Term modified 
the order by reducing the amount to $519.81. 

Held, that the attorneys had a lien upon the bong 
and mortgage for the cost and charges in the suit, and 
for any sum due them from plaintiff for professiong] 
business, and the lien attached to moneys collected or 
received upon the judgment. 

Also held, that one member of the firm has no lien 
upon the papers received by the firm for an individuaj 
indebtedness. 

Also held, that, when an attorney retains money that 
justly belongs to his client, and refuses to pay it over, 
an attachment is a proper remedy against him. Good 
faith in withholding the money is no ground for ex- 
emption from such remedy. Bowling Green Savings 
Bank v. Todd et al. Opinion by Peckham, J. 


CONSTITUTIONAL LAW. 

Expressing subject of act in title. — This was an appli- 
cation to vacate an assessment for paving 64th street 
from 3d to 5th avenues. The chief point raised was, 
that the assessment was not confirmed by the common 
council, but by the Board of Revision and Correction 
of Assessments, created by chap. 308, Laws of 1861, and 
that said act was unconstitutional, because it violates 
that provision of the Constitution (art. 3, § 16) which 
declares that no private or local bill passed by the Leg- 
islature shall embrace more than one subject, and that 
shall be expressed in the title. The title of the act of 
1861 is as follows: ‘‘ An act relative to contracts by the 
Mayor, Aldermen and Commonalty of the city of New 
York.” After providing that all contracts by or on 
behalf of the city of New York shall be awarded to 
the highest bidder, it devolves ‘‘ the power and author- 
ity now vested in the common council of the city, 
relative to assessment lists, and the confirmation, ex- 
clusively in the comptroller, counsel to the corporation, 
and recorder of the city, who, together, shall consti- 
tute a Board of Revision and Correction of all such 
assessment lists.” 

Held, that the insertion in the act (chap. 308, Laws 
of 1861) of the clause devolving the power and author- 
ity theretofore vested in the common council, relative 
to assessment lists, and the confirmation thereof, in 
the comptroller, counsel and recorder of the city, and 
constituting them a Board of Revision and Correction 
for that purpose, is not repugnant to the provisions of 
the Constitution (art. 3, § 16). Directions as to the 
manner of raising money by assessment, to pay for 
the execution of contracts, are parts of the one sub- 
ject expressed in the title. In re petition Volkening to 
vacate an assessment. Opinion by Peckham, J. 

DEVISE. 


1. To State or nation void : power of executor to sell land. 
—This is an appeal from the judgment of the General 
Term affirming the decree of the surrogate of the coun- 
ty of New York, refusing to admit the will of Charles 
Fox to probate as a will of real estate. The material 
portions of the will are as follows: 

“First, after all my lawful debts are paid and dis- 
charged, the residue of my estate, real and personal, I 
give, bequeath and dispose of as follows, to wit: To the 
government of the United States, at Washington, Dis- 
trict of Columbia, for the purpose of assisting to dis- 
charge the debt contracted by the war for the subjuga- 
tion of the rebellious Confederate States, the property 
located on Third avenue,” etc. 
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Held, that under the provisions of the statute of wills 
@R. 8. 57, § 3), authorizing devises to be made to any 
person capable by law of holding real estate, the word 
“person” does not include a State or a nation—that 
the testamentary capacity given by that statute extends 
only to devises to natural persons, and to such corpo- 
rations as are authorized to take by devise by the laws 





of this State. United States v. Fox etal. Opinion by 
Andrews, J. 

2. A devise of lands to the.government of the United 
States is void. Ib. 


8. The devise being ‘‘ after payment of debts,’ was a 
charge of the debts upon the lands devised. A power 
in executors to sell lands will not be implied from the 
fact of the lands being charged with the payment of 


debts. Ib. 
HIGHWAY. 


Laying out across railroad track.— Action to restrain 
defendants from opening Herrick street, in the village 
of Greenbush, across the lands of plaintiff. Defend- 
ants, claiming to act under the provisions of the act 
regulating the construction of roads and streets across 
railroad tracks (§ 1, ch. 62, Laws of 1853), which author- 
izes the construction of streets and highways across the 
track of railroads without compensation, attempted 
to lay out Herrick street across lands of the plaintiff, 
upon which were seven tracks, all of which were crossed 
by the proposed street. The court found as a fact that 
these were in constant use for passing trains, switching 
off cars and making up trains. Held, that the term 
“track ’ as used in the statute included only tracks used 
for public traffic, and for turnouts and switches. That 
it did not embrace tracks laid for storing cars, or ex- 
clusively for making up trains, but that as by the find- 
ing it appeared that the tracks were used for public 
traffic as well as for switching off cars and making up 
trains, the act covered them, and plaintiff could not 
maintain its action. The B. & A. R. R. Co. v. Prest., 
etc., of Greenbush. Opinion by Church, Ch. J. 

HORSE RAILROAD. 

1. Taxes against: rolling stock, personal property.—Ac- 
tion to recover possession of two horse railroad cars, and 
for damages for the detention thereof. The cars for- 
merly belonged to the Metropolitan R. R. Co. They 
were levied upon and sold to pay a tax assessed against 
the company. On the sale they were purchased by 
plaintiff's testator. Defendants claimed title by virtue 
of the foreclosure of and sale under a mortgage given 
by the company upon its road. 

Held, that defendants can claim no equity upon the 
ground that they acquired title by purchase upon the 
foreclosure of a mortgage given to secure the bonds of 
the company, as the warrant of the collector of taxes 
overrides all equities of third persons in the property. 
Randall, Ex’r, etc., v. Elwell et al. Opinion by 
Grover, J. 

2. Also held, the rolling stock owned and used upon its 
tracks by a railroad company is personal property, and 
as such liable to be seized for the collection of a tax 
against the company. Ib. 

INSURANCE. 

Actions on two policies of insurance issued to the 
heirs and representatives of K., deceased; each con- 
tained this clause: ‘‘If the property be sold or trans- 
ferred, or any change takes place in title or possession, 
whether by legal process or judicial decree, or volun- 
tary transfer or conveyance, without the consent of 
the company indorsed thereon, the policy shall be void.” 





The original plaintiff, M. K., the executrix of K., sold 
the property to A without the consent of the insurance 
companies, and without notice to them, and did not 
assign the policies. The premises sold fer $8,000, and 
plaintiff received a mortgage of $7,000 on the property 
as part of the purchase price. M. K. resigned her office, 
and S. was appointed trustee and administrator, with 
the will annexed, and substituted as plaintiff. 

Held, that, although a mortgage was taken back for 
the purchase-money simultaneously with the convey- 
ance, the policies were avoided. Also held, that a pol- 
icy of insurance upon property, the title to which is 
vested in a testamentary trustee in trust for the heirs 
of the decedent, which policy insures the heirs and rep- 
resentatives of the deceased, is a valid policy in favor 
of the trustee, who, although not named therein, is 
entitled to the benefits of it for the beneficiaries under 
the will. Savage, Trustee, etc., v. Howard Ins. Co. ; Same 
v. L. I. Ins. Co. Opinion by Allen, J. 

LANDLORD AND TENANT. 

Covenants to repair.—Action for the breach of a 
covenant of quiet enjoyment in a lease from defend- 
ant to plaintiff, which contained the following clauses: 
1st. In case the premises should be partially damaged 
by fire, but not rendered untenantable, the same was 
to be repaired, with all convenient speed, at the ex- 
pense of the lessor. 2d. In case they were rendered 
untenantable, the rent should be paid up to the time 
of the fire, and then cease until the premises were put 
in repair. 3d. In case of total destruction the lease 
was to cease, upon payment of the rent up to that 
time, otherwise to remain in force, at the option of the 
lessor. 

The contingency provided for by the second clause 
occurred. Defendant decided not to repair, but to 
rebuild, and to terminate the lease. Held (Folger, J., 
dissenting), that it was optional with defendant to 
continue the tenancy by repairing the premises, or to 
terminate the lease, and that plaintiff had no cause of 
action. 

Also held, a landlord’s obligation to repair demised 
premises rests solely upon an express contract. <A 
covenant to repair will not be implied, nor will an 
express covenant be enlarged by construction. In the 
absence of mistake or fraud, the parties will be held 
to have included the whole contract in the terms 
of the agreement. Witty v. Matthews. Per curiam 


opinion. 
NEW YORK. 


Void resolution of common council: publication of 
notice. — Under the provisions of the charter of the 
city of New York of 1870 (chap. 137, Laws of 1870), a 
resolution passed by the common council, authorizing 
a specific improvement, which was passed without a 
three days prior publication, as required by § 20 of said 
charter, is illegal, and an assessment founded thereon 
is void. The fact that the mayor and comptroller 
failed to designate papers in which the city advertising 
should be done, as they were required to do by the act 
to make further provision for the government of the 
city of New York (8-1, chap. 383, Laws of 1870), and 
consequently there being no paper in which the adver- 
tising could legally be done, does not excuse a non- 
compliance with the charter, or make such resolution 
and assessment valid. Church, Ch. J., dissenting. In 
re Smith, to vacate ass’mt. Opinion by Peckham, J. 

PRACTICE — BANKRUPTCY — FRAUD. 
1. This action was commenced by the service of a sum- 
mons according to the provisions of § 129, sub. 1 of the 
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Code. No copy complaint was served with the sum- 
mons. Upon an affidavit of the non-appearance of the 
defendant, plaintiff procured an assessment of dam- 
ages by the@elerk, and perfected judgment thereon 
January 21, 1865. The complaint alleged fraud in the 
contracting of the debt in suit. Defendant subse- 
quently obtained a discharge under the bankruptcy 
act. In August, 1871, plaintiff made a motion for leave 
to issue execution. Defendant denied the facts stated 
in plaintiff's affidavits, and set up his discharge. 

Held, that defendant was not concluded by the alle- 
gations of fraud in the complaint, but plaintiff’s right 
of action for or remedy under the statutes of this 
State, by reason of the fraud, was merged in the judg- 
ment. 

Plaintiff's proper remedy was to apply to the Court 
under §71 of the Code, upon affidavits disclosing the 
questions to be litigated, for leave to bring an action 
upon his judgment. Shuman v. Strauss. Opinion by 
Allen, J. 

2. Where the facts upon which a motion for leave to 
issue execution are disputed, an order denying the 
motion is within the discretion of the Court, and is 
not appealable. Ib. 

Whether under § 33 of the bankrupt act of 1867, 
which declares that no debt created by the fraud of the 
bankrupt shall be discharged under the act, a judg- 
ment creditor can go behind a judgment and show that 
the debt for which it was recovered was created by 
the fraud of the debtor, and thus have execution 
upon the judgment, notwithstanding the debtor's dis- 
charge in bankruptcy, quere. Ib. 

STATUTE OF FRAUDS. 


1. Frauds in contracts void under.— Action to recover 


the present appellants, children of the intestate, asked 
that the claim be disallowed and the previous decree 
re-opened for errorinlaw. The application was denied, 
Held, no error; that the judgment of the Supreme Court 
was binding, and the surrogate had no discretion in the 
premises. Rved et al. v. Reed, Adm’a, etc. Opinion by 
Allen, J. 

2. Also held, that a surrogate can only award taxable 
costs to litigants. It is error to allow a sum in gross to 
the counsel of the prevailing party. Ib. 

3. In 1846, at the request of the intestate, a note of 
$1,000 was made payable to the order of intestate’s wife, 
by one of his debtors, who delivered the same to her. 
She kept it until 1855, and it was at all times recognized 
as her property by the intestate. In 1855 the intestate 
gave this note, and another for $360 belonging to the 
wife, with the assent of the latter. in payment of prop- 
erty purchased by him, and gave his note to his wife 
for the amount thereof, with interest. Held, that the 
circumstances attending the execution and delivery of 
the first note constituted a valid gift in equity from the 
husband to the wife, and vested in her an equitable 
title as against the husband’s next of kin. A loan was 
evidenced from the subsequent transaction from the 
wife, which was to be repaid by the husband or from 
his estate, and therefore the claim of the wife was prop- 
erly allowed. Ib. 

WILL. 


Proof of due execution: burden of proof.— This isan 
appeal from a judgment of the General Term affirming 
a decree of the surrogate of Queens county, confirming 
the probate of the willof K. The will was drawn by an 
experienced lawyer, according to instructions given by 


the testator, and he and his clerk signed the same as 
wit The attestation clause complied with all 





damages alleged to have been caused by defendant 
falsely representing that he was authorized to lease, as 
agent for the College of Physicians and Surgeons, cer- 
tain premises in New York city, and as such agent he 
entered into a parol contract with plaintiff to lease said 
premises to plaiutiff for the term of two years; on the 
faith of which plaintiff incurred expense in procuring 
fixtures to fit up the premises. Held, that as the con- 
tract would have conferred no rights upon plaintiff if 
defendant had possessed the authority claimed, that 
plaintiff was not injured by the representations, and 
could not maintain an action either upon the contract 
orin tort. Dung v. Parker. Opinion by Andrews, J. 

2. A contract void by the statute of frauds cannot be 
enforced, directly or indirectly. It confers no rights 
and creates no obligations as between the parties to it, 
and no claim can be founded upon it as against third 
persons. Whatever may be the form of an action at 
law, if the proof of such a contract is essential to main- 
tain it there can be no recovery. Ib. 

SURROGATE— HUSBAND AND WIFE. 

1. Appeal from an order of the General Term of the 
Supreme Court, affirming a decree of the surrogate of 
the county of Queens, allowing certain claims against 
the estate of R., deceased. One of the claims in ques- 
tion was allowed with others by a former decree, which 
was appealed from and the decree reversed by the Su- 
preme Court as to a single claim, not the one in ques- 
tion, and affirmed as to the residue, and the proceedings 
remitted for a further hearing. This order was not ap- 
pealed from. Upon the remittitur the surrogate made 
a decree directing a sale of the real property for the 
payment of debts. Uponasale of the real property, 
and the bringing in of the proceeds for distribution,- 





the requirements of the statute. Neither of the wit- 
nesses could remember any thing in regard to the exe- 
cution of the will. Eleven years had elapsed from the 
date of the execution of the will before the witnesses 
were called upon to testify. 

Held, that the proponents of a will hold the affirma- 
tive, and must establish its due execution under and 
iu accordance with the statute of wills (2 R. 8. €3, § 40). 
If the attestation clause is full, and the signatures 
genuine, and the circumstances corroborative of due 
execution, and no evidence is given disproving a com- 
pliance with the statute in any particular, the presump- 
tion may be lawfully indulged, that all the provisions 
of the statute were complied with, although the wit- 
nesses are unable to recollect the execution, or what 
took place at that time. Jn re Will of Kellum. Opin- 
ion by Church, Ch. J. 


——- ->---—— 
BANKRUPTCY LAW. 


NOTES OF RECENT DECISIONS. 


AMENDMENT OF MARCH 3. 

1. The amendment to the bankrupt act of March 3, 
1873, held constitutional in this case. In re Smith, U. 
S. Dist. Ct. N. D. Ga., 8 N. B. R. 401. 

2. A bankrupt who files his petition after the passage 
of act of March 3, 1873, is entitled to have the assignee 
set apart to him the exemptions “as existing in the 
place of his domicile on the lst day of January, 1871,” 
even though there are judgments in force rendered 
prior to the passage of the State act giving the in- 
creased exemption. Ib. - 
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3. The amendment of March 3, 1873, does not destroy 
the uniformity of the bankrupt act. Ib. 
4. Congress has power to destroy existing contracts 
and to release liens held for their enforcement. Ib. 


BOOKS OF ACCOUNT —CROPS— RENEWED NOTES. 


1. Where a bankrupt, after March, 1867, fails to keep 
proper books of account — such books as will enable an 
ordinary book-keeper to determine his true financial 
condition—his discharge will be refused. In re 
Schumpert, U. 8. Dist. Ct. N. D. Miss., 8 N. B. R. 415. 

2. Growing crops unmatured should be entered by 
the bankrupt on his schedule of personal property. Ib. 

3. For a debt contracted in 1863, a note was given 
at twelve months, and each year thereafter until 1870— 
the old note was taken up and a new note given, the 
last note given in 1870. 

Held, this was not a debt contracted prior to Jan- 
uary 1, 1869, but comes under the fifty per cent clause. 


Ib. 
CONTINUING CONTRACT. 


On a continuing contract, where the liability is in- 
curred from day to day, or month to month, a dis- 
charge in bankruptcy cannot be pleaded as a bar to any 
part of the liability incurred after the date of the 
commencement of proceedings in bankruptcy. Robin- 
son et al. v. Pesant et al., Ct. of App. N. Y., 8 N. B. R. 
426. 

CORPORATION. 

When the interests of all parties seem to demand it, 
the court is authorized to direct the assignee to sell the 
real estate of a bankrupt corporation free from all 
liens, except the existing and recorded mortgages. In 
re National Iron Company, U.S. Dist. Ct. W. D. Penn., 
8N. B. R. 422. 

CORPORATIONS. 

1. Under acts authorizing corporations to organize 
upon payment of a certain proportion, say ten per cent, 
of the capital subscribed, in cash, and the balance in 
notes duly secured, the amount so due by astockholder 
on these notes is in the nature of a trust fund, pledged 
to the creditors of the company, and a court of bank- 
ruptcy will not allow him to set off against such trust 
indebtedness an ordinary claim (as a loss on a policy in 
an insurance company), due him by the company. 
Scammon v. Kimball, U.S. C. Ct. N. D. IIL, 8 N. B. R. 
337. 

2. A treasurer of a company is a trustee of the money 
of the company received by him as treasurer, and can- 
not set off against the amount due by him for such 
funds a claim against the company of ordinary debt, 
as a loss on a policy in an insurance company. Ib. 


COSTS — EXAMINATION. 


1. Where, on the return of an order to show cause why 
a bankrupt should not be discharged, a creditor ap- 
peared and asked leave to examine the bankrupt: 

Held, the creditor must pay the register the cost per 
folio of taking the deposition, but not his per diem, or 
fees for administering oath or granting certificate. In 
re Jackson, U. 8. Dist. Ct. E. D. N. C., 8 N. B. R. 424. 

2. The creditor mnst pay for such services performed 
by the register at his request as are in addition to those 
that the register would have been compelled to perform 
had the creditor not appeared. Ib. 

8. The bankrupt, or his estate, must pay for such part 
of the services as would have to be necessarily per- 
formed had the creditor not appeared. Ib. 





4. The party examining has aright to have the exam- 


ination reduced to writing, and sworn to and subscribed 


by the witness. Ib. 


FORECLOSURE OF MORTGAGE. 


Where a mortgagee proceeded in the State court, after 
petition in bankruptcy was filed by the mortgagor, with 
knowledge thereof, to foreclose his mortgage, without 
first obtaining the permission of the bankrupt court: 

Held, he was in contempt, and the sale itself a nullity ; 
by the filing of the petition all the property of the 
bankrupt is eo instanti placed in the custody of the 
bankrupt court. Phelps v. Sellick, U. 8. C. Ct. E. D. 
Mich., 8 N. B. R. 390. 

HOMESTEAD. 

A merchant, while in insolvent circumstances, sell- 
ing for cash the homestead which he had previously 
occupied, and not accounting for the proceeds of the 
sale, and moving into a portion of his store, is not en- 
titled to hold the latter as a homestead exempt from 
his debts. In re Wright, U.S. Dist. Ct. E. D. Wis., 8 N. 
B. R. 430. 

JUDGMENT CREDITOR. 

1. At common law a writ of error and supersedeas 
of execution leaves the judgment intact, and it is a 
provable debt in bankruptcy. In re Sheehan, U. 8. 
Dist. Ct. E. D. Mich., 8 N. B. R. 345. 

2. The levy by a creditor of an execution on suffi- 
cient property to satisfy his debt does not estop him 
from moving to have his debtor adjudged bankrupt, 
but the filing of the petition in bankruptcy will be 
held a waiver of the levy, and an election by the cred- 
itor to proceed in the bankrupt court. Ib. 

3. Where a judgment on which a supersedeas and 
stay of execution has been granted by the State court, 
pending the decision of a writ of error, is proved in 
bankruptcy. the bankrupt court will stay the payment 
of any dividends on the claim during the pendency of 
the writ of error. Avery v. Johann, 3N. B. R. 36, dis- 
sented from. 

MARRIED WOMEN. 

1. A married woman can only be adjudged bankrupt 
when the law of her domicile gives her the power to 
contract. In re Goodman, U. 8S. Dist. Ct. Ind., 8N. 
B. R. 381. 

2. In Indiana a married woman, unless possessed of 
separate estate, is incapable of making a contract. Ib. 

NEW ACCOUNT — COSTS — AGENT. 


1. Where a creditor of a bankrupt, knowing him to 
be in failing circumstances, agrees to open a new ac- 
count, irrespective of the old indebtedness, and to 
account for the proceeds of goods sent him for sale, by 
turning over the cash or notes received therefor, the 
creditor cannot, after the petition is filed, set off the 
amount due by him on the new account against 
the amount due him on the old account. In re Troy 
Woolen Company, U. 8. Dist. Ct. N. D. N. Y., 8 N. B. 
R. 412. 

2. Where the assignee in bankruptcy, at the instance 


| and request of one creditor, contests the validity of 


the claim of a second creditor, and the cause is decided 
adversely to the assignee, the creditor at whose in- 
stance the proceedings were instituted will be required 
to pay all the cost of the proceeding, and the creditor 


‘whose claim is thus wrongfully contested may have 


execution therefor. Ib. 

3. A party dealing with an agent may resort to the 
principal to compel performance of the agreement of 
the agent, unless the contract was made exclusively on 


, the credit of the agent. Ib. 
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PARTNERSHIP EXEMPTION. 


The individual members of a commercial firm are 
entitled to have the exemptions allowed them by the 
bankrupt act set apart to them out of the firm assets, 
where the individual assets of each copartner is not 
sufficient. In re McKercher & Pettigrew, Sup. Ct. Da- 
kota T., 8 N. B. R. 409. 


PETITION ON ONE DEBT. 


1. Where there are no other debts besides that of the 
petitioning creditor, on which the debtor may be ad- 
judged bankrupt, he is entitled to have the proceed- 
ings against him dismissed on the payment of the 
petitioning creditor’s debt and the costs. In re Sheehan, 
U. 8. Dist. Ct. E. D. Mich., 8 N. B. R. 353. 

2. In acase where the adjudication has been resisted, 
the petitioning creditor may recover the costs that are 
allowed by law toa party recovering in a suit in equity, 
as defined by act of February 26, 1853. 10 Stat. at 
Large, 161. Ib. 

3. In such case a special allowance for counsel fees 
cannot be made. It is doubtful if it can be legally 
done in any case. Ib. 


PREFERENCE. 


1. To establish an intent to prefer a creditor, it is 
sufficient for the assignee to show that the bankrupt, 
while insolvent, paid or secured this creditor in full 
without making adequate provisions for the other 
creditors, and this will place upon the defendant the 
onus of satisfying the court, that at the time of 
making the transfer or payment the bankrupt did not 
know he was insolvent. Stobaugh v. Mills and Fitch, 
U. 8. Dist. Ct. Tex., 8 N. B. R. 361. 

2. It is sufficient proof that the creditor had reason- 
able cause to believe that the debtor intended to pre- 
fer him to show that at the time of receiving the 
preference he had reasonable cause to believe the 
debtor insolvent, and that the debtor knew of his in- 
solvency. Ib. 

3. A deed of assignment by A to B and C, within 
four months prior to commencement of proceedings in 
bankruptcy, of all of A’s property in trust, to pay first 
the debts of B, C and D in full, and to apply the bal- 
ance pro rata upon the debts of the other creditors, 
and the amount turned over being insufficient to pay 
all in full, is void on its face, and a palpable and mani- 
fest attempt to prefer B, C and D, and to evade the 
provisions of the bankrupt act. Ib. 


—_——__—_— 
GENERAL TERM ABSTRACT. 


SUPREME COURT— FOURTH DEPARTMENT, OCTO- 
RER, 1873. 


MASTER AND SERVANT. 


1. Contractors: liability of railroad company for 
acts of its agents, etc.—Where a contractor doing work 
on defendants’ road trespassed upon plaintiff’s land, 
and took therefrom dirt, gravel, etc., and appropriated 
it to the making and construction of defendants’ road- 
bed, with the knowledge and assent of the engineers 
and several of their directors, and the referee so finds 
and directs a judgment for the plaintiff. On appeal by 
defendants: Held, that while the acts complained of 
were the trespasses of the contractors alone, the rule 
exempting an employer from direct or consequential 
damages done by his agent, does not apply to the case of 





the taking by the agent of the property of another and 
appropriating it to the use and benefit of the employer, 
In this case several of the directors and the engineer 
in charge knew of the taking of the earth, gravel, et¢,, 
at the time of its taking, and knew that they had no 
right to take the same, and asseuted to said taking, if 
they did not direct it, and must be deemed to have 
assented to the taking and conversion. Defendants 
canuot retain the benefit of the trespass of their con- 
tractors committed for their benefit and be exempt. 
Judgment affirmed. McClenathan v. N. Y. and Oswego 
Midland R. R. Co. Opinion by E. D. Smith, J. 

2. Acts of agents, liability for, by company to co-ser- 
vant. — Plaintiff brought action to recover damages, 
resulting from the death of her husband, by a collis- 
ion, while an engineer on a train on defendant’s road, 
which collision was occasioned by the negligence of a 
telegraph operator and train dispatcher on said road, 
Said operator was appointed and retained by one F., 
the division superintendent, who had the general 
charge of the division where the accident occurred, 
and of the telegraph operator, etc. One C., his assist- 
ant, in the absence of F., performed his duties. Evi- 
dence was given tending to show that said operator 
was addicted to habits of intoxication, and that this 
fact was known to said F. and his assistant. The cir- 
cuit judge charged the jury that F., and, in his absence, 
his assistant, was to be treated as the master and exec- 
utive officer of the road. Ona verdict for the plaintiff 
at the circuit, a motion was made for a new trial, which 
was granted, on the ground that the plaintiff's husband 
and the telegraph operator were fellow-servants of a 
common master, engaged in the same general business, 
and that the risk was one that each took in the service 
of such common master. On appeal from the order 
granting a new trial to this court: Held, that it was the 
duty of the company to use reasonable care to provide 
and employ none but competent and skillful servants, 
and to discharge from its employ, on notice thereof, 
any who fail to continue such, and that the defendant 
was negligent toward the plaintiff in retaining the 
operator after his habits of drinking to intoxication 
were known to its general agent or superintendent. 
F., and, in his absence, his assistant, were the proper 
representatives of the company, and their knowledge 
of the habits of the operator was the knowledge of the 
defendant, and bound it, and made it liable. The 
charge of the judge at the circuit was correct, and 
asserts the only practical rule that can be applied in 
such cases. Order granting a new trial reversed, and 
new trial denied, with costs. Chapman, Adm’z, v. Erie 
Railroad Co. Opinion by Smith, J. 


PRACTICE. 


1. Forcible entry and detainer.— Where, in an action 
to review proceedings for aforcible entry and detainer, 
before the county judge, the counsel for the defendant 
objects to the complaint, on the ground ‘that it was 
insufficiently verified to constitute an affidavit within 
the meaning of the statute, it being sworn to upon in- 
formation and belief,” and the objection was overruled 
by the judge, and the defendant duly excepted, and 
immediately thereafter the jury was impaneled and 
the investigation proceeded, and the inquisition was 
found and signed, and immediately thereafter the 
relator traversed it and brought the certiorari soon 
after, and before other proceedings were had. Held, 
that the statute in respect to “forcible entries and 
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detainers,” 2d Rev. Stat. 508, requires that to “institute 
these proceedings before a judge a complaint shall be 
made; and section 3 declares, ‘that such complaint 
shall be in writing, and accompanied by an affidavit of 
such forcible entry or forcible holding.’’ The making 
and presentation of such complaint are essential to 
give the judge jurisdiction. The complaint in this 
case was sufficient, but no affidavit was made to 
accompany it. The affidavit should be positive and 
state facts positively, or, if founded on information 
and belief, should give the source of such information 
and belief. The form of verification prescribed by the 
Code does not necessarily imply that the facts in the 
pleading are true, and a complaint without an affidavit 
is not a compliance with the statute. People ex rel. 
Decker v. Whitney. Opinion by E. D. Smith, J. 

2. That the proceedings subsequent to the objection, 
if the impaneling of the jury, the finding of the inqui- 
sition and the traverse were no waiver of the objec- 
tion, such traverse must, under section 14 of the 
statute, be made within 24 hours after the inquisition 
was found to stay the proceedings, and it would be 
unreasonable to require the defendant to make out the 
necessary papers and move for acertiorari within that 
time, or submit to the temporary deprivation of his 
property. Ib. a 

8. As these proceedings are summary and statutory 
they must strictly conform to the statute, and are 
open to technical objections. Proceedings reversed. 
Ib. 


RECEIVER. 


Receiver’s bond.— Where the plaintiff was appointed 
a receiver in supplement proceedings and required by 
the order appointing him to execute a bond with sure- 
ties, and executed an obligation, not under seal, with 
one surety, and brought an action as receiver, and it 
was objected that such bond was not a compliance with 
the order appointing him, and the judge sustained the 
objection and directed a nonsuit. On appeal, held, that 
the appointment of a receiver is perfected by the filing 
of the order for his appointment, with the report of the 
referee and the security required by such order and re- 
port. The order required the execution of a bond 
with sureties. No title passed to the receiver until com- 
pliance with the order. Two sureties at least were 
required by the order, and that is the usual number 
unless the court dispenses with one. 2. A bond is an 
obligation under seal and nothing else is one, and a 
bond was required in this case. Judgment affirmed. 
Johnson, receiver, etc., v. Martin. Opinion by E. D. 
Smith, J. 


TRESPASS. 


Taxation: public officer.— Where, in an action for 
trespass for taking plaintiff's wood by defendant, as 
collector of school taxes, defendunt justifies as such col- 
lector, and plaintiff was the owner of real estate in 
said school district, but resided without it, and on 
judgment before a justice of the peace, in favor of de- 
fendants, a new trial was had in the county court, and 
the judgment affirmed, from which judgment an appeal 
was taken to this court. Held, that under § 66, Laws of 
New York of 1864, p. 125, as amended by § 17, Laws of 
1867, “ providing that the trustees shall apportion the 
tax on all the taxable inhabitants of said district and 
upon corporations and persons holding property 
therein,” the plaintiff was liable. Judgment affirmed. 
Tiffany v. Farr. Opinion by E. D. Smith, J. 





PRINCIPAL AND AGENT’ 
SUPREME COURT— FIRST DEPARTMENT, GENERAL 
TERM. 
GELPECKE et al. v. QUENTELL. 


Duties of agents to third parties after revocation of his 
authority. 


Exceptions directed to be heard in the first instance 
at General Term. 

Davis, J.— When this case was here before, the only 
question presented arose upon the construction to be 
given to the following clauses of defendant’s letter of 
24th Dec., 1859: 

“This credit is intended for advances on consign- 
ments of merchandise to my address, and you will 
please keep the same in force for the coming year, 1860. 
It is not, however, required that bills of lading accom- 
pany the advice of the drafts.”” The court held that 
the latter of these clauses operated to dispense with 
the necessity of the bills of lading accompanying the 
drafts, and thereby relieved the plaintiffs from the 
duty of inquiring whether drafts presented to them 
were, in fact, drawn against consignments of merchan- 
dise to defendant’s address. 

On that trial the court ‘required that the plaintiffs 
should first prove that the several bills were actually 
drawn against shipments consigned to the defendant,”’ 
and, plaintiffs not having given such proof, their 
complaint was dismissed. See case reported, 59 Barb. 
250, 252. 

That decision fully, and, as we think, correctly, set- 
tles the law of the case upon the question there pre- 
sented. Upon the trial of the case now under review 
it appears that, on the 18th of January, 1860, the de- 
fendant wrote to the plaintiffs from Bremen a letter, 
recalling his former letter of credit and revoking the 
authority of the plaintiffs to accept the drafts of 
Rodewald & Co., and requesting plaintiffs to commu- 
nicate to Rodewald & Co. the revocation. This letter 
contained the following clause: ‘If, however, in the 
mean time, up to the arrival of this letter, acceptances 
should have been made against it, this, asa matter of 
course, is for my account, and your drafts for re-im- 
bursement will be promptly honored on my part.’’ 

The letter of revocation was received, it appears, on 
the morning of the 6th of February, 1860, and, on the 
same day, the plaintiffs wrote to Rodewald & Co., 
informing them that, according to instructions that 
morning received from defendant, the credit opened 
in their favor had been recalled, and was, therefore, 
canceled. This letter was sent on the same day, by 
mail, to New Orleans. 

None of the drafts in suit had, at that time, been 
accepted by the plaintiffs. On the 8th of February a 
draft of $3,000, drawn at New Orleans on the Ist of 
February, was presented and accepted. On the 10th 
of February drafts for $5,000, drawn on the 4th of Feb- 
ruary, were presented and accepted, and on the 13th of 
February five drafts of $5,000 each, drawn on the 7th 
of February, were presented and accepted. The sey- 
eral acceptances were paid at maturity by plaintiffs, 
and the defendant refused to refund plaintiffs, on the 
ground that the acceptances were made after the revo- 
cation of their authority. 

The recall of the letter of credit, and consequent 
revocation of the authority of plaintiffs to accept, was 
complete on the 6th day of February, at which time 
the letter of defendant, written for that express pur- 
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pose, was received. An acceptance subsequent to such 
revocation cannot stand alone upon the revoked 
authority, but must have connected with it such ex- 
traneous circumstances as show that plaintiffs had the 
right to charge defendant by their acceptance, not- 
withstanding his recall of the letter of credit. When 
called upon to respond, the defendant had a right to 
say, your acceptances were made after I had revoked 
your power, and to this there could be but one an- 
swer: *‘ We were bound to accept because we had put 
ourselves, in pursuance of your letter and directions, 
in a position which was, in law, equivalent to an accept- 
ance, or which would subject us to damages for refus- 
ing to accept.” If the plaintiffs established this position 
their right to be made good by defendant is clear; but 
it is one upon which, in my judgment, the plaintiffs 
hold the affirmative. They assert a right to exercise 
an authority after the revocation, and must show the 
facts which justify the assertion. 

To do this it was necessary to establish that what 
had taken place between themselves and Rodewald & 
Co. was of such a character that parties who had re- 
ceived the drafts of the latter firm upon plaintiffs had 
a legal right to insist upon an acceptance, or to sue as 
upon an acceptance, or for damages for non-accept- 
ance. In short, it was their duty to be able to show 
that, notwithstanding the revocation, their relations 
of legal liability to the holders of the several drafts in 
question were such that the subsequent acceptance was 
equivalent in its operation on the obligation of the 
defendant toward them to one made before the recall 
of authority. The court erred in holding that the 
plaintiffs were not bound to show that state of facts, 
but, as this case is presented, we may properly look at 
all the facts proved or conceded, to see whether upon 
them sufficient appeared to justify the recovery. 

It was shown that after receiving the letter of defend- 
ant by which the credit to be drawn against was 
created in which the defendant indicated that the 
drafts were to be drawn against consignments of mer- 
chandise, but relieved the plaintiffs, as the court has 
held, from the duty of inquiring whether drafts pre- 
sented under the authority had been so drawn, the 
plaintiffs wrote to Rodewald & Co., advising them of 
the credit. This letter is as follows: 


New York, 17th January, 1860. 
Messrs. Henry Ropewa.p & Co., New Orleans, La. 
We hereby have the pleasure to inform you that our 
mutual friend, Wm. Ed. Quentell, Esq., of Bremen, 
has opened a credit with us in your favor, for the sum 
of $50,000— say fifty thousand dollars, to be used by 
your drafts, sixty days sight, against shipments of 
consignments to the address of said friend, In con- 
firming this credit, we hope you may have soon occa- 
sion to make use of it. Your drafts will meet with 
prompt protection. 
Meanwhile, we are, gentlemen, 
Yours, respectfully, 
GELPECKE, KENTGEN & REICHELT. 


This letter, so far as the case discloses, contains the 
only authority conferred by plaintiffs on Rodewald & 
Co. to make the drafts in question, and in it is to be 
found the only obligations of the plaintiffs, express or 
implied, which Rodewald & Co., as drawers, could 
communicate to parties purchasing or receiving their 
drafts, and upon which the latter could claim to base a 
promise to accept, enforceable against plaintiffs. It is 
essential, therefore, clearly to understand what drafts 





drawn under this letter would fall within the plaintiff, 
promise te accept, which the law will find in this 
letter or imply from its contents. It is apparent, as it 
seems to me, that they must be drafts at sixty days 
sight, and must be against shipments of consignments 
to the address of defendant. We are seeking now for 
the promise of plaintiffs made to Rodewald & Co., and 
upon which the holding a draft drawn by that firm 
may stand to enforce it against plaintiffs, because 
of the promise asserting that he received it in reliance 
upon the promise, and therefore may legally claim 
acceptance. 

One who was simply told by Rodewald & Co. that 
they had the authority to draw may, perhaps, claim 
the benefit of whatever promise the actual authority 
contained, although he did not in fact see it, but can 
he claim any more than the authority would have dis- 
closed to him if shown to and read by him? The 
holder of the drafts must be deemed to have seen and 
acted upon the letter for their waiver, or neglect to 
see it, cannot interject another promise than there 
actually contained in or implied from it. When Rode- 
wald & Co. drew the drafts for $25,000, which it ap- 
pears in the case were made to pay a like amount of 
their own previously dishonored drafts upon other 
parties in favor of the person to whom these were 
delivered, nothing more could be claimed by that 
drawee as against plaintiffs, than that he saw and acted 
in full reliance on this letter to his drawers. He must 
therefore be held to have seen that the promise of 
plaintiffs to Rodewald & Co., was to honor drafts 
drawn “‘againts shipments of consignments to the 
address’ of defendant, and he must be held to have 
known that his dishonored paper was not a shipment 
of that character. If the plaintiffs had refused to 
accept those drafts, I can conceive of no ground upon 
which the holder could have maintained his action 
under the statute. He had notice that the drafts were 
not drawn within the instructions given by plaintiffs. 

The question now before us is not the one that 
would have arisen had the drafts been accepted by 
the plaintiffs prior to the revocation of the letter of 
credit. In that case the plaintiffs, acting in good faith, 
could say, as before held by this court, that they were 
not bound to inquire whether the drafts were drawn 
against consignments of merchandise to defendant's 
address, because he had himself waived that duty. 
But an acceptance, after the authority itself had been 
revoked, must stand, upon the ground of plaintiffs’ 
personal liability created by the authority with which 
they armed the drawees in New Orleans. I see no good 
reason why the plaintiffs might not have required the 
drafts to be drawn against consignments of merchan- 
dise to defendant, although he did not require them to 
have bills of lading accompany the drafts; nor why 
they might not refuse any draft not so drawn, because 
not within their instructions to Rodewald & Co. The 
waiver of accompanying bills of lading was a personal 
matter between plaintiffs and defendant. It would 
not have justified the acceptance of a draft known to 
plaintiffs not to be drawn against consignments. Good 
faith was still required, although acceptances in good 
faith without certain evidences of the character of the 
draft were to bind defendant. Hence, there can be no 
sound r ,as it to mv, why plaintiffs could 
not limit their obligation to accept to the very kind of 
drafts which the defendant advised them he contem- 
plated, by requiring the drafts which they would 
accept to be against consignments. And when the 
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ion is one as to what sort of promises to accept 
the plaintiffs had outstanding at the time of the revo- 
cation of the letter of credit, which bound them to go 
on and accept, notwithstanding such revocation, that 

ion is to be solved by the authority they had 
given, and with reference to which dealers with Rode- 
wald & Co. may be assumed to have acted. 

{ think the evidence offered by defendant should 
have been received, to show that the drafts were not 
of the kind which plaintiffs were bound to accept. 
That the defendant was clearly entitled to a verdict in 
respect of the five $5,000 drafts drawn on the 7th of 
February, on the evidence which was received, show- 
ing the purpose for which these drafts were given. 
There should be a new trial, with custs to abide the 
event. 


Ingraham, P. J., concurs. 


—__~>——_— 


BOOK NOTICES. 


bee 'R'S. Fellow of the Roval College of Phys 
cians, and Professor of Medical Jurisprudence and 
Chemistry in Grey’s Hospital, Seventh American Edition, 
revised from the author's latest notes and edited with 
additional notes and references, by John J. Reese, M. D., 
Professor of Medical Jurisprudence and Toxicol in 
the University of Pennsylvania, Fellow of the College 
of Physicians of Philadelphia, and Huncerary Member 
of the New York Medico-Legal Society. Philadelphia, 
Henry C. Lea, 1873. 

Taylor’s Medical Jurisprudence had previously passed 
through six editions in this country, and has long been 
recognized, both in England and in this country, as 
the standard English work upon the subject. Those 
who wish to go farther into the various subjects of 
course prefer the larger work of Mr. Taylor, in two 
volumes, which has just been reprinted in this country 
by Mr. Henry C. Lea, the publisher of the Manual be- 
fore us. The work opevs with a dissertation upon the 
duties of physicians and surgeons in acting as wit- 
nesses, with rules as to the examination of experts, 
which to any physician or lawyer is worth the price of 
the volume. It would be useless for us to attempt to 
speak of the merits of Dr. Taylor’s work. It is so 
widely and so well known to both the medical and 
the legal professions that nothing from us could add 
to the estimation in which it is held by both. It is 
what it was designed to be, par excellence, the hand 
book for daily and constant use, and as an authority 
stands as high as any which has ever been written upon 
the subject. A book, purely American usually fails to 
give us a comprehensive view of the condition of medi- 
cal jurisprudence in England, while one purely Eng- 
lish does not furnish much desirable information upon 
the subject from an American stand-point. The pres- 
ent work combines both. To Dr. Taylor’s eminent 
labors in Engiand are added those of Dr. Hartshorne, 
Dr. Penrose and Dr. Reese, all eminent in their pro- 
fession here. Considering its cost and size it is one of 
the most valuable works on the subject ever published 
in this country. 





Brightly’s Federal Digest, vol. II, second edition. Philadel- 
“4 phia, Kay & Brothers, 1873. 


This volume contains a digest of the decisions from 
1868 to and including a portion of the current year. 
The first edition contained the cases up to 1870, and 
covered about 230 pages. The same matter is, of course, 
repeated in this issue, and about the same number of 
pages have been added. While this method of building 
up a volume enables the profession to obtain the notes 
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of cases more speedily, it also imposes a considerable 
expense, as they are required tu pay for the same mat- 
ter over again with each succeeding edition. 

One very excellent feature about Mr. Brightly as a 
digester is his power of compression—his abstracts 
are exceedingly concise and yet generally sufficiently 
clear and intelligible. This enables him to give in a 
comparatively small space what others would spread 
over pages. The digest includes not only the cases in 
the regular reports, but also those published in the 
numerous periodicals and papers. 


a 


CORRESPONDENCE. 


TOWN BOND SUITS AND ATTORNEY’S FEES. 

The large amount of bonds issued by the several 
towns of this State, in aid of railroads, is likely to 
produce serious litigations by the towns to get rid of 
those bonds. In several cases litigations have already 
commenced. The question then arises, what are the 
rights of counsel employed by the supervisors to bring 
or defend such suits? In the case of Brady v. The Su- 
pervisors of New York, 10 N. Y. 260, it was held that an 
attorney and counsel was obliged to present his bills 
to the supervisors and take what they allowed. Does 
that rule now apply to towns? Under the provisions 
of the Revised Statutes it did not, but since then the 
statute has been amended, and the provisions now in 
relation to towns are substantially the same as they 
then were in relation to towns. The Laws of 1835, 
page 311, chapter 271, changed that rule as to the towns 
in several counties, and making it the duty of the 
board of town auditors to audit all charges and claims 
payable by their respective towns, thus placing ac- 
counts against the towns in those counties, on the 
same condition as claims against the county. In 1840 
(see Laws of 1840, page 251. chap. 305), the same rule was 
made applicable to all the towns in the State. This is 
a matter of some importance just now to the legal 
profession, and one worthy of their attention. There 
does not seem to be any escape from the conclusion, 
that attorneys and counselors for towns must take 
for their services just what an interested town board 
of auditors may allow. Mr. Isaac Grant Thompson, 
in his Supervisors’ Manual, at page 44, in speaking of 
town charges, says: ‘*‘ Where no fixed and definite sum 
is prescribed as a compensation for services, the board 
(board of town auditors) have a discretion, and may 
allow such sum as they may deem just. In auditing 
and allowing this class of accounts, they act judicially, 
and no proceedings can be had against them, or against 
the town, for an erroneous determination.”’ A, 


——__>___—_— 
COURT OF APPEALS. f 


The following rule was handed down in the court of 
appeals on the 13th inst. : 

Ordered, Motions for re-argument will only be heard 
on notice to the adverse party, stating briefly the 
ground upon which a re-argument is asked, and such 
motions must be submitted on printed briefs, stating 
concisely the points supposed to have been overlooked 
or misapprehended by the court, with proper refer- 
ences to the particular portion of the case, and the 
authorities relied upon, and counsel will not be heard 
orally. 
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COURT OF APPEALS DECISIONS. 


The following decisions were announced in the court 
of appeals on Tuesday, the 18th inst. : 

Judgments affirmed with costs— Fullerton v. Mc- 
Curdy, Root v. The Great Western Railway Company, 
Voorhees v. Burchard, Voorhees v. Henderhan. —— 
Judgment reversed and new trial granted — Coleman 
v. The People, etc. —— Order of general term reversed 
and order of special term affirmed with costs — Hath- 
away v. Johnston. —— Order reversed and proceedings 
remitted for rehearing on further proofs, costs to abide 
the final decision of the court as to costs — Wilderming 
& Mount v. Fowler. —— Appeals dismissed with costs 
—The Board of Education of Cohocton v. Wait, Cos- 
tello v. The Syracuse, Binghamton and New York Rail- 
road Company. —— Appeal dismissed without costs — 
People ex rel. Akin v. Hughitt. —— Appeal dismissed 
— People ex rel. Green v. Smith.—— Motion granted — 
Fellows v. Heemans.— Ordered that motion stand 
overand be heard in commission of appeals — Miller 
v. Eggest. ——Motion denied with %10 costs — People 
ex rel. Dilcher v. German United Evangelical St. 
Stephen Church of Buffalo. 


—————— 


NOTES. 


There is occasionally a little huamor— grim humor— 
about our excellent contemporary, the London Law 
Times. A long while since we took the liberty to cor- 
rect the statement of the Times to the effect that Phila- 
delphia was in Illinois, or did some other equally rash 
thing, whereupon the ‘'imes suggested whether it would 
“not be expedient to consider the advantage to be de- 
rived from encouraging fires on the premises of the 
printers” of the Albany Law Journal. Now it is in- 
dulging itself in making fun of the practice of Ameri- 
can lawyers of meeting on the occasion of the death 
of a brother lawyer and passing resolutions and mak- 
ing speeches ‘“‘commemorative of the virtues of the 
deceased.”” The Times calls it a “‘ high-minded weak- 
ness.’’ Whether the Times does not believe in speak- 
ing well of anybody living or dead, or whether it does 
not believe that American lawyers have any virtues to 
commemorate, it does not say. But it has been sug- 
gested to us that perhaps the Times is actuated bya 
spirit of retaliation induced by the fact that we omit- 
ted the remarks of the Times’ editor from our report of 
the ‘‘ Proceedings and resolutions of a meeting of the 
attorneys and solicitors of London upon the death of 
Sampson Brass, Esq.,” published in 3 A. L. J. 165. If 
this be so, we would assure the Times that the omission 
was purely accidental. 

THE NEw SOLICITOR-GENERAL OF ENGLAND.— Mr. 
Henry James, Q. C., M. P., who has just been ap- 
pointed successor to the Right Honorable Sir George 
Jessel in the office of Her Majesty’s Soliciter-General, 
is the youngest son of Mr. Philip Turner James, of 
Hereford, by Frances Gertrude, third daughter of Mr. 
John Bodenham, of the Grove, Presteign, Radnor- 
shire. He was born at Hereford in the year 1820, and 
was educated at Cheltenham College. He was called 
to the bar in the Middle Temple in Hilary Term, 1852, 
and went the Oxford Circuit. He had already dis- 
tinguished himself in the legal profession, having been 
Lecturer’s Prizeman at the Inner Temple in 1850, and 
again in 1851. Mr. James was appointed a Queen’s 
Counsel in 1869, in the early part of which year he ob- 





tained a seat in Parliament as one of the members for 
Taunton, unseating, on a scrutiny, his opponent, Mr, 
Sergeant Cox, who had been returned at the general 
election of the previous December. In 1867 he wag 
nominated to the ancient office of ‘“‘ Postman of the 
Court of Exchequer.” 

THE PEOPLE AND THE CONSTABULARY FOoRCcE. —It 
is shown by the special returns lately issued, that the 
total police and constabulary force consists of 27,999 
constables, of whom 7,818 are constables of boroughs, 
9,678 county constables, 9,798 metropolitan police con- 
stables, including the dock-yards and 705 constables of 
the city of London. The borough constables are in the 
proportion of one for every 770 of the population; 
the county constabulary, of one for every 1,323 of the 
population; the metropvulitan (deducting the dock- 
yards), of one for every 414 of the population of the 
metropolitan police district; and the city of London, 
of one for every 106 of the city population. 


————_—__—— 


LEGAL NEWS. 


It is thought probable that ex-United States Senator 
Lyman Trumbull will be appointed corporation coun- 
sel for Chicago. 

Judge Alex. G. Miller, of the United States district 
court of Wisconsin, who was appointed to the bench 
in 1838 by President Van Buren, has tendered his resig- 
nation under the act of April 15, 1869, authorizing any 
United States judge to be retired from active service 
after reaching the age of seventy. 


The New Jersey constitutional commission has 
adopted a proposition to establish courts with original 
jurisdiction over all cases of condemnation of lands 
and assessments for improvements, and also an amend- 
ment providing for the appointment of a vice-chancel- 
lor, the appointment to be made by the chancellor, and 
the term of office seven years. 


In the case of the libel of the scow General Cass for 
tonnage, in the United States district court for Michi- 
gan, to test the question whether water craft of her 
size are subject to the navigation laws, Judge Long- 
year has decided that the scows and similar craft, even 
though having no means of propulsion of their own, 
are treated as vessels in the various acts of congress, 
and are therefore subject to the navigation laws of the 
United States and its enrollment and license, or if not 
so enrolled and licensed are liable to vessel tonnage 
tax. 

Mr. Spofford, librarian of congress, having submitted 
to Solicitor Spence, of the post-office department, the 
question whether the first paragraph of the copyright 
act, approved July 8, 1870, requiring postmasters to give 
receipts for copyright matter for transmission through 
the mails, has been repealed by the act abolishing the 
franking privilege, that officer has rendered an opinion 
deciding in the negative, and says: ‘“‘ The first para- 
graph of the 96th section is a well-devised security to 
the proprietor of the copyright to protect him in case 
of accidents in the mail from the penalties imposed by 
the 94th section.”” The 94th section imposes a penalty 
of $25 for not mailing a copy of the book, photograph, 
or whatever the article copyrighted may be, to the libra- 
rian of congress. Postmasters are to be governed by 
this, and give receipts for all copyright matter re- 
ceived. 
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Court of Illinois, in the case of Tyler v. The Western 
The Albany Law J ournal. Union Telegraph Co., ante, p. 181, and the decision is 
pa one which we hope to see followed in all subsequent 
ALBANY, NOVEMBER 29, 1878. cases. That rule is, that the usual regulations ex- 
> empting companies from liability for errors in unre- 








RECENT TELEGRAPH CASES. 


In view of the important part that the telegraph 
has come to take in the business transactions of the 
age, it is of considerable moment that the relative 
rights and duties of the senders of messages and the 
telegraph companies should be definitely determined 
by the courts ; and it is alike a matter of public policy 
and of public necessity that the companies should not 
be permitted too easily to escape from the reasonable 
demands of the business in which they have engaged. 

The earlier cases seem to treat the sending of mes- 
sages by telegraph as largely a matter of chance, and 
to regard errors in transmission as presumptively the 
result of causes beyond the power of human agency 
tocontrol. They held the most sweeping regulations 
of the company “reasonable,” and discharged them 
from liability’for errors which were clearly the result 
of their agents’ negligence. The later cases have 
been a little more guarded, but in most of them the 
company has practically had its own way. The fruits 
of these decisions are already being gathered in 
increasing carelessness on the part of the companies, 
and in increased litigation in the courts. 

That there are causes tending occasionally to pro- 
duce errors in the transmission of messages, and 
which are beyond our present means of control, is 
very likely true, but that most of the mistakes which 
have given rise to litigation were the results of sheer 
carelessness is more than probable. That atmospheric 
or other uncontrollable causes could substitute “ South- 
ampton” for “ Hull,” as was done in the MacAndrews 
Case (17 C. B. 3), or “ hundred ” for “hand,” as in the 
Drysburgh Case (35 Penn. St. 298), or “175” for 
“195,” as in the Ellis Case (13 Allen, 226), or “700” 
for “7000,” as in the Breese Case (48 N. Y. 132; 8 
Am. R. 526), or could drop out six words from the 
message, as in the Sweetland Case (27 Iowa, 432; 1 
Am. R. 285), and all this without any negligence on 
the part of the operators, will hardly be believed by 
any one familiar with telegraphy. Such errors and 
omissions are, and ought to be held by the courts to 
be, prima facie evidence of negligence, and if the com- 
pany seeks to shield itself under the plea of “the 
infirmities of telegraphing.” the burden of proving 
that the mistake occurred through such infirmities, 
and not through negligence, should be cast upon it. 
The courts have, however, in a number of the cases, 
held quite the reverse, and have placed the burden 
of proving negligence on the sender of the message 
when the message was unrepeated. 

The true and reasonable rule as to the relative 
tights and duties of the public and the companies was 
laid down in the recent decision of the Supreme 





peated messages exempts them only for errors arising 
from causes beyond their own control, and that the 
inaccuracy of the message being proved, the onus of 
relieving themselves from the presumption of negli- 
gence thereby raised is upon the companies. The 
opinion of Mr. Justice Breese in that case is one of 
the ablest and most sensible that has been rendered 
on the subject of telegraphy. While it pays all due 
deference to the precedent decisions, it indicates very 
clearly a conviction that telegraphy has reached such 
a degree of perfection and of mercantile importance 
as neither requires, on the one hand, nor justifies on 
the other, any further judicial swaddling. 

The courts have quite uniformly held that regula- 
tions requiring messages to be repeated were “ reason- 
able.” The usual pretext for such regulations is “ to 
guard against and correct as much as possible some 
of the errors arising from atmospheric and other 
causes appertaining to telegraphy.” The real object 
of these regulations is to increase the revenue of 
the companies. With complete apparatus, skilled 
and careful operators, mistakes in messages will very 
rarely occur. On this point Judge Breese said : 

“We have carefully read and considered all that 
has been written on the subject of the art of tele- 
graphy, which our library can furnish, and we are not 
satisfied with the grounds on which a majority of the 
decisions of respectable courts are placed. 

“Tn the first place, modern telegraphy is not now 
an infant art. It sprang into existence from the 
teeming brain of one now no more, who had the 
boldness to attempt to render subservient to the wants 
of man the most subtle element of nature, and, by 
its mysterious potency, convey ideas, wants and 
wishes to the farthest limits of civilization, and with 
the speed of its kindred element. In its infancy it 
scarcely ever failed to perform its office. 

“Thirty years have witnessed vast improvements 
in the art, a higher knowledge of the subtle agent 
called into use more finished instruments and almost 
perfect skill in those who operate them, so that, set- 
ting aside atmospheric causes, which have not yet 
been provided against, it may be asserted as an incon- 
testible truth that, given a line of wire properly estab- 
lished, the most perfect instruments, and skilled 
operators, who exercise their skill with proper care, 
a message started at, Chicago for New York is as sure 
to reach its destination, exactly in the words and 
figures in which it was started, as the lightning is sure 
to strike the object which attracts it. Intelligent and 
skillfyl operators all admit this. There is no reason, 
the atmosphere being right, and all else right, why a 
message, correctly started, should not be correctly 
transmitted along the line to the end of the line, ne 
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matter how many hundred miles asunder may be the 
point of its departure from the point of its reception. 
If this be so, then the efforts made by the courts to 
excuse those who undertake this business should not 
be imitated or encouraged by this court.” 

On the question as to whether the regulations 
requiring messages to be repeated, printed on the 
blank on which a message is written, is a contract, 
the learned judge expressed a very decided opinion 
that it was not a contract binding in law, for the rea- 
son that the law imposed upon the companies duties 
to perform to the public, for the performance of which 
they are entitled to a reasonable compensation. That, 
among these duties, was that of correctly transmit- 
ting messages. The tariff paid is the consideration 
for the performance of its duty ir each particular case, 
and, when paid, the duty of the company begins. 
Their duty being to correctly transmit the messages, 
there is no consideration for any contract requiring 
the sender to repeat the message. Speaking of the 
regulation in the case, the judge said: “ It is a sham 
and a delusion, and an imposition upon the public, 
who are compelled to resort to this agency in the 
transaction of their business.” 

That regulations exempting the company from 
liability for its own negligence are void for want 
of consideration, was also held by the Supreme 
Court of Wisconsin, in Candee v. Western Union 
Telegraph Co., ante, p. 293. Chief Justice Dixon, 
delivering the opinion of the court, said: “ Aside 
from the objections resting on the grounds of public 
policy, and which forbid the company from stipulat- 
ing for immunity from the consequences of its own 
wrongful acts, it seems very clear to us that there can 
be no consideration for such stipulation on the part of 
the sender of the message, and that, so far as he is 
concerned, it is void for that reason, although exacted 
by the company and fully assented to by him. Either 
the company enters into a contract with him and 
takes upon itself the burden of some sort of legal 
obligation to send the message, or it does not. It 
would be manifestly against reason, and what all 
must assume to be the intention of the parties, to say 
that no contract whatever is made between them, 
and nobody, not even the officers or representatives 
of the company, asserts such a doctrine. It would 
seem utterly absurd to assert it. Holding itself out as 
ready and willing and able to perform the service for 
whosoever comes and pays the consideration itself 
has fixed and declared to be sufficient, and actually 
receiving such consideration, it cannot be denied, we 
think, that a legal obligation arises and duty exists, 
on the part of the company, to transmit the mes- 
sage with reasonable care and diligence, according 
to the request of the sender. Such being the atti- 
tude of the company and the obligation which it 
assumes by accepting the payment, the question 
arising is, whether it can at. the same time, and as 
part of the very act of creating the obligation, exact 





and receive from the other party to the contract a 
release from it. The regulations under consideration, 
if looked upon as reasonable and valid, completely 
nullify the contract by absolving the company from 
all obligations to perform it, and the party delivering 
the message gets nothing in return for the price of 
transmission paid by him. Is it possible for the com. 
pany, or for any other party entering into a contract 
for a valuable consideration received, to promise and 
not to promise, or to create and not to create, an 
obligation or duty at one and the same moment, and 
by one and the same act? The inconsistency and 
impossibility of such things are obvious. - But if 
there were no such difficulties, or if the occasion or 
circumstances were such that a valid release might be 
executed and it be regarded in that light, still the 
objection exists that there is no consideration what- 
ever to support it, and it must be held void on that 
ground.” 

In Manville v. The Western Union Telegraph Co., 7 
Western Jurist, 611, the Supreme Court of Iowa held 
that while a regulation as to repeating messages is 
reasonable, it will only absolve the company from 
liability for mistakes caused by uncontrollable causes, 
such as atmospheric electricity, and that notwith- 
standing such a regulation a company was bound to 
employ skillful operators, use proper instruments, and 
to exercise reasonable and ordinary care in the trans- 
rission and delivery of messages. 

These decisions are so far satisfactory, and if the 
courts will go one step further, following the lead of 
the Supreme Court of Illinois, and make an error in 
the transmission of a message prima facie evidence 
of negligence, thereby throwing the burden of proof 
upon the company, the results will be beneficial to 
the public and in no wise unjust to the companies. 

————-—¢-<>-o 
CURRENT TOPICS. 

On Saturday week Dr. Woolsey took occasion, in 
the course of his lecture on international law, to the 
Yale Law Class, to give his views of the Virginius 
affair. He looked upon it as an extreme case, which 
the ordinary law of nations does not meet. The 
offense was not piracy, for there was no animus 
Jurandi, It was not breach of blockade, for there 
was no blockade. It was not technically carrying 
contraband of war, for there was not, technically, 
any war. The vessel, although nominally American, 
seems to have belonged to Cubans, The concluding 
remarks were as follows: “You will see that this is 
in some respects a peculiar case. There is no war in 
Cuba, and yet there is war. The Virginius was an 
American vessel, and yet not an American vessel. 
All the defenses of the vessel rested on a sham, and 
the state of things in Cuba was in one sense a sham. 
The only reality about the matter was the terrible 
one that broke through the sham that said, “This 
vessel means war, and we mean to take it for 
what it is. Would you have us give up our 
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right of self-defense against war for a sham?” 
There is a conflict in the case between unjust law 
and unlawful justice. A weak nation must be very 
careful how it breaks through the fine net-work of 
what is lawful; but a strong nation will do it and 
take the consequences. Suppose a part of Ireland to 
be in a state of armed insurrection, and an American 
vessel to be engaged in carrying from some port in 
Spain important Irish leaders, as well as ammunition 
and money, does any one believe for a moment that 
the government of Great Britain would hesitate to 
arrest the vessel before it had got into British waters, 
when there was great risk that a half-extinguished 
rebellion would be lighted up again by the arrival of 
the new means of war and the new sympathizers? 
I impute more solid sense to Great Britain.” 








The stock exchange case of Baker v. Drake, which 
we print in another column, is one of great import- 
ance, and especially so in view of the fact that the 
recent financial crisis has given rise to a large number 
of similar cases. In Markham v. Jaudon, 41 N. Y. 
235, the question as to the measure of damages was 
disposed of in a very summary manner, although 
Judge Grover, in his dissenting opinion, pointed out 
very clearly the total inapplicability of the ordinary 
rule of damages for the conversion of property, 
to a case where the plaintiff did not own the property, 
and had but a contingent or speculative interest in it. 
The opinion of Judge Rapallo presents a very full and 
able consideration of the rule as to damages in this 
particular class of cases. 


The Albany Evening Journal last week announced, 
on what seemed to be good authority, that the Chief 
Justiceship had been tendered to Senator Conkling, 
and has since intimated that the tender had been, or 
would be, declined. We are of the opinion that the 
Journal knows whereof it speaks. In such an event 
the position will probably be tendered to one of the 
present members of the court—either to Mr. Justice 
Miiler, or to Mr. Justice Swayne — probably the for- 
mer. The matter will undoubtedly be put to rest be- 
fore the next issue of this journal. 

ee 


NOTES OF CASES. 


In actions against masters to recover damages for 
injuries occasioned by the negligence of servants, the 
courts of this State have sometimes adopted a narrow 
tule as to the scope of servants’ employment. A 
somewhat more liberal rule was adopted hy the Court 
of Common Pleas (England), in the recent case of 
Burns v. Poulson, 29 L. T. R. 329. In that case the 
defendant was employed to remove some iron rails 
from the place where they were stacked to a vessel in 
the Liverpool docks. It was the duty of the consignor 
to bring the rails to a particular spot, from which the 
defendant was to ship them. The defendant’s men 








having removed all the rails delivered, his foreman 
got upon a wagon which was waiting to deliver more 
rails, and in unloading it threw one upon the plaintiff. 
In an action against the defendant to recover dam- 
ages for the injury received through the negligence 
of the defendant’s servants, the judge nonsuited the 
plaintiff. Held, that the defendant’s foreman was 
acting within the scope of his employment, and that 
there was therefore evidence to go to the jury. Brett, 
J., dissenting, thought that the act of the foreman was 
done antecedent to the commencement of his duty, 
and that the nonsuit was right. 


In Schryver v. Hawkes, 22 Ohio St. 308, it was held 
that where a note is signed in blank, with marginal 
figures indicating the amount for which it is to be 
filled up, and the party to whom it is intrusted for 
filling up and negotiation alters the figures and fills 
up and negotiates the note for a larger amount, this 
is no forgery of the note, and the simple fact of alter- 
ation does not of itself and necessarily vitiate the 
note, although the party so signing in blank is surety, 
and known to the payee to have signed as such, 
This decision was put upon the ground that the 
figures in the margin were no part of the note —for 
there was no note. The paper signed in blank was a 
mere power of attorney, and the figures operated 
only as private instructions to the agent. And as it 
is the business of the principal to give notice to par- 
ties dealing with the agent of the fact of private 
instructions, if the means adopted to do so prove 
ineffectual through the fault of his agent, the princi- 
pal must suffer the loss. Of course, if the plaintiff 
had received the note with knowledge, or with reason 
to believe that the alteration had been made, he 
could not have recovered. 

cain ttn 
SUING UPON AN ADVERTISEMENT OF AN 
AUCTION. 

A novel attempt was made in Harris v. Nickerson (21 
W. R. 635, L. R. 8 Q. B. 286) to fix an auctioneer with 
liability for withdrawing from a sale certain goods 
which had been included in the advertisement. It is 
difficult to see how the plaintiff in that case could have 
possibly recovered damages, for he had bought other 
things at the sale, so that the expenses of attending the 
sale, in respect of which he claimed, were not incurred 
solely for the sake of the articles withdrawn. But on 
principle the action was really without grounds. To 
support it, it must have been held that an auctioneer 
by advertising goods for sale contracts with any one 
and every one who comes to the sale to sell them. To 
have held so would certainly have been inconsistent in 
principle with Spencer v. Harding (19 W. R. 48, L. R. 
5 C. P. 561), where the defendant who had offered goods 
for sale by tender, was held not to have contracted 
with the highest bidder to sell to him. In the case of 
Harris v. Nickerson, however, there was even less to . 
bring the plaintiff into privity with the defendant than 
in Spencer v. Harding, for in the last-named case the » 
plaintiff had at least made a bid, and so had brought 
himself into a position of apparent analogy with that 
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of a person who furnishes information in answer to an 
advertisement offering a reward, as in Williams v. Car- 
warding (4 B. & Ad. 621), and Tarner v. Walker (14 W. 
R. 793, L. R. 2 Q. B. 301). Apparent analogy, we say, 
because there were wanting in Spencer v. Harding any 
such words of promise as are contained in these adver- 
tisements. Nor are there ever any such words of 
promise in an auctioneer’s advertisement. The case 
was argued, however, on the authority of Warlow v. 
Harrison (7 W. R. 138, 1 E. and E. 295); but there, 
again, the goods had actually been put up for sale, and 
the plaintiff had made a bid—in fact, he was the 
highest bidder; and if only it could be held that actu- 
ally putting up the goods for sale and taking bids cre- 
ated an implied contract to sell to the highest bidder, 
that contract had been made, and the plaintiff was in 
the same position as the person who answers an adver- 
tisement offering a reward. It is very difficult to say 
that Warlow v. Harrison (if it is good law) does not 
establish that, under such circumstances, a contract 
may be implied. Blackburn, J., indeed, distinguished 
that case from Harris v. Nickerson, on the ground that 
there the sale was advertised as ‘without reserve.”’ 
This amounted to a representation that the auctioneer 
was instructed to sell “ without reserve,” and if that 
representation was fraudulent (of which the buying in 
would be good evidence, as the employment of a puffer 
at a sale by auction is evidence of fraud (Green v. 
Baverstock, 14 C. B. N. 8. 204, 11 W. R. C. L. Dig. 12), 
the auctioneer would no doubt be liable. But in War- 
low v. Harrison the auctioneer was sued in contract, 
and it is difficult to see how an advertisement that 
there will be a sale without reserve can make a con- 
tract, if an advertisement that there will be a sale 
does not. The distinction seems to be rather that 
which we have pointed out, namely, that in Warlow v. 
Harrison the goods were actually put up for sale and 
bids taken, in which case ordinarily there could be no 
contract to sell implied, because of the well understood 
customary power of the auctioneer to buy in; but 
there was room for implying it from the use of the 
words ‘“‘ without reserve.’’ In another view, indeed, 
the absence of these words is of weight, because with- 
out them, even if the auctioneer had put up the goods 
for sale, he might, consistently with Warlow v. Har- 
rison, have bought them in, and so defeated the buyer’s 
expectations; which would make it impossible for the 
buyer to prove he had sustained any damage by his 
not putting them up. But, except indirectly, this does 
not touch the question of whether the advertisement 
made a contract with every one who came to the sale; 
Until Warlow v. larrison is overruled (and some doubt 
was thrown upon the decision in the recent case) it 
must be considered that where goods are actually put 
up “without reserve,”’ and bid for, the auctioneer is 
bound to knock them down to the highest bidder; but 
there is no reason for carrying the doctrine one step 
further, and the cases of Harris v. Nickerson and 
Spencer v. Harding must put an end to the fantastic 
idea of suing upon an advertisement of an auction. 

We may observe that it is pointed out in a note to 
Frost v. Knight (L. R. 5 Ex. 337) that in some systems 
of law a remedy seems, under some circumstances, to 
be given to one to whom an offer is made, which is re- 
tracted before he accepts it; but there is no trace of 
any such right being allowed by the English law, nor 
does the mischief which such a rule seems designed to 
remedy appear to be equal to the inconvenience which 
it would cause.—Solicitors’ Journal. 





MEASURE OF DAMAGES FOR CONVERSION 
OF STOCKS. 


IN COURT OF APPEALS. 


BAKER Vv. DRAKE et al., APPELLANTS. 


The plaintiff and defendants, who were stock brokers, 
entered into an agreement whereby the plaintiff was to 
deposit with the defendants such collateral security or 
margin as they should from time to time uire, and 
they were to purchase certain stocks, and to hold and 
carry the same, subject to the plaintiff’s direction as to 
the sale and disposition thereof, as long as he should 
desire, and would not sell or dis of the same unless 
plaintiff's margin should be exhausted or insufficient, 
and not then unless they should demand of him in- 
creased security, or require him to take and pay for the 
stocks. In an action to recover damages for a wrongful 
sale by defendants of said stocks, the judge instructed 
the jury that the plaintiff, if entitled to recover, was 
entitled to the difference between the amount for which 
the stock was sold by the defendants and the highest 
market value which it reached at any time after such 
sale down to the day of trial. Held, error. Markham vy. 
Jaudon, 41 N. Y. 235, overruled as to the rule of damages. 

RaPa.1o, J.—The most important question in this 
case is that which relates to the rule of damages. The 
judge at the trial, following the case of Markham y. 
Jaudon (41 N. Y. 235), instructed the jury that the 
plaintiff, if entitled to recover, was entitled to the 
difference between the amount for which the stock 
was sold by the defendants and the highest market 
value which it reached at any time after such sale 
down to the day of trial. 

This rule of damages has been recognized and 
adopted in several late adjudications in this State in 
actions for the conversion of property of fluctuating 
value; but its soundness as a general rule, applicable 
to all cases of conversion of such property, has been 
seriously questioned, and is denied in various adjudi- 
cations in this and other States. 

This court has in several instances intimated a wil- 
lingness to re-examine the subject, and, in Matthews v. 
Coe (49 N. Y. 62, per Church, Ch. J.), stated very dis- 
tinctly that an unqualified rule, giving a plaintiff in all 
cases of conversion the benefit of the highest price to 
the time of trial, could net be upheld upon any sound 
principle of reason or justice, and that we did not 
regard the rule referred to so firmly settled by author- 
ity as to be beyond the reach of review whenever 
an occasion should render it necessary. Whether 
the present action is one fer the conversion of 
property of the plaintiff, er for the breach of a 
special contract, presents a serious question, but 
that inquiry is, perhaps, unimportant on the question 
of damages, and will be deferred for the present, :and 
the case treated as if it were one of comversion. Re- 
garding it in that light, the question is, whether or not, 
under the circumstances of the case, the rule adepted 
by the court below affords the plaintiff more than a 
just indemnity for the loss sustained by the sale of the 
stock. It isnot pretended that the defendants realized 
any profit by the transaction, and, therefore, the in- 
quiry is confined to the loss sustained by the plaintiff. 

It does not appear that there was any express con- 
tract made between the parties defining the terms 
upon which the defendants were to purchase or carry 
stocks for the plaintiff. All that appears upon that 
subject in the evidence is, that the plaintiff, through 
his friend, Rogers, deposited various sums of money 
with the defendants, and, from time to time, directed 
them to purchase, for his account, shares of stock to 
an amount of cost from ten to twenty times greater 
than the sums deposited, which they did. 
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No agreement as to margin, or as to the carrying of 
the stock by the defendants, is shown by the evidence, 
but the plaintiff alleges, in his complaint, that the 
agreement was that he should deposit with the defend- 
ants such collateral security or margin as they should, 
from time to time, require, and that they would pur- 
chase the stock and hold and carry the same, subject 
to the plaintiff's direction as to the sale and disposition 
thereof, as long as the plaintiff should desire, and 
would not sell or dispose of the same unless plaintiff's 
margin should be exhausted or insufficient, and not 
then unless they should demand of the plaintiff in- 
creased security, or require him to take and pay for 
the stocks, and give him due notice of the time and 
place of sale, and due opportunity to make good his 
margin. 

The answer denies only the agreement to give notice 
of the time and place of sale, admitting by implication 
that in other respects the agreement is correctly set 
forth. 

This is all that appears upon the record in reference 
to the contract under which the stocks were purchased. 

The transactions under this contract appear in de- 
tail by a final account rendered by the defendants to 
the plaintiff after the stock had been sold. This ac- 
count was, upon the trial, admitted to be correct, the 
plaintiff reserving the right only to dispute certain 
charges of interest, which, however. if successfully as- 
cribed, would not vary the result to an extent suffici- 
ent to affect the reasoning based upon it. From this 
account it appears that the plaintiff had, during the 
whole course of his transactions with the defendants, 
advanced in the aggregate but $4,240 toward the pur- 
chase of shares, which at the time of the alleged wrong- 
ful sale, November 14, 1868, had cost the defeudants 
upward of $66,300, over and above all the sums so ad- 
vanced by the plaintiff. By the stock lists in evidence, 
it appears that these shares were then of the market 
value of less than $67,000, and the surplus arising from 
the sale, after paying the amount due the defendants, 
amounted to only $558, which sum represents the value 
at that time of the plaintiff's interest in the property 
sold. 

It so happened, however, that within a few days 
after the sale, the market price of the stock rose, and 
that at the time of the commencement of this action, 
November 24, 1868, the shares would have brought 
some $5,500 more than the sum for which they had 
been sold. But after the commencement of the action 
and before the trial, the stock underwent alternate 
elevation and depression, and reached its maximum 
point in August, 1869, at which time one sale of 50 
shares at 170 per cent was proved. It afterward 
declined, and on the day preceding the trial, October 
20, 1869, the price was 143, having for a month previous 
to the trial, ranged between 137 and 145. 

The jury, in obedience to the rule lald down by the 
court, found a verdict for the plaintiff for $1,800, being 
just the difference between 134, which was the average 
price at which the defendants sold, and 170 the highest 
price touched before the trial; 36 per cent on five hun- 
dred shares. More than two-thirds of this supposed 
damage arose after the bringing of the suit. 

This enormous amount of profit, given under the 
name of damages, could not have been arrived at ex- 
cept upon the unreasonable supposition, unsupported 
by any evidence, that the plaintiff would not only have 
supplied the necessary margin and caused the stock to 
be carried through all its fluctuations, until it reached 





its highest point, but that he would have been so for- 
tunate as to seize upon that precise moment to sell, 
thus avoiding the subsequent decline, and realizing the 
highest profit which could have possibly been derived 
from the transaction, by one endowed with the super- 
natural power of prescience. 

In a case where the loss of probable profits is claimed 
as an element of damage, if it be ever allowable to 
mulct a defendant for such a conjectural loss, its 
amount is a question of fact, and a finding in respect 
to it should be based upon some evidence. In respect 
to a dealing, which, at the time of its termination, was 
as likely to result in further loss as in profit, to lay 
down as an inflexible rule of law that, as damages for 
its wrongful interruption, the largest amount of profit 
which subsequent developments disclose, might, under 
the most favorable circumstances, have been possibly 
obtained from it, must be awarded to the fortunate 
individual who occupies the position of plaintiff, with- 
out regard to the probabilities of his realizing such 
profits, seems to me a wide departure from the ele- 
mentary principles upon which damages have hitherto 
been awarded. 

An amount sufficient to indemnify the party injured 
for the loss, which is the natural, reasonable and proxi- 
mate result of the wrongful act complained of, and 
which a proper degree of prudence on the part of the 
complainant would not have averted, is the measure 
of damages which juries are usually instructed to 
award, except in cases where punitive damages are 
allowable. Before referring to the authorities which 
are supposed to govern this question, I will briefly sug- 
gest what would be a proper indemnity to the injured 
party in acase like the present, and how greatly the 
rule under consideration exceeds that just limit. 

The plaintiff did not hold the stocks as an invest- 
ment, but the object of the transaction was to have 
the chance of realizing a profit by their sale. He had 
not paid for them. The defendants had supplied all 
the capital embarked in the speculation, except the 
comparatively trifling sum which remained in their 
hands as margin. Assuming that the sale was in vio- 
lation of the rights of the plaintiff, what was the 
extent of the injury inflicted upon him? He was de- 
prived of the chance of asubsequent rise in price. But 
this was accompanied with the corresponding chance 
of a decline, or, in case of a rise, of his not availing 
himself of it at the proper moment. A continuance 
of the speculation also required him to supply further 
margin, and involved a risk of ultimate loss. 

If, upon becoming informed of the sale, he desired 
further to prosecute the adventure and take the 
chances of a future market, he had the right to dis- 
affirm the sale and require the defendants to replace 
the stock. If they failed or refused to do this, his 
remedy was to do it himself and charge them with 
the loss reasonably sustained in doing so. The ad- 
vance in the market price of the stock from the time 
of the sale up to a reasonable time to replace it, after 
the plaintiff received notice of the sale, would afford 
a complete indemnity. Suppose the stock instead 
of advancing had declined after the sale and the 
plaintiff had replaced it, or had full opportunity to 
replace it at a lower price, could it be said that he 
sustained any damage by the sale, would there be any 
justice or reason in permitting him to lie by, and 
charge his broker with the result? If a rise at scme 
remote subsequent period? If the stocks had been 
paid for and owned by the plaintiff different consid- 
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erations would arise, but it must be borne in mind 
that we are treating of a speculation carried on with 
the capital of the broker and not of the customer. If 
the broker has violated his contract, or disposed of the 
stock without authority, the customer is entitled to 
recover such damages as would naturally be sustained 
in restoring himself to the position of which he has 
been deprived. He certainly has no right to be placed 
in a better position than he would be in if the wrong 
had not been done. 

But the rule adopted in Markham v. Jaudon, pass- 
ing far beyond the scope of a reasonable indemnity to 
the customer whose stocks have been improperly sold, 
places him in a position incomparably superior to that 
of which he was deprived. It leaves him with his ven- 
ture out for an indefinite period, limited only by what 
may be deemed a reasonable time to bring a suit and 
conduct it to its end. The more crowded the calendar 
and the more new trials granted in the action, the bet- 
ter forhim. He is freed from the trouble of keeping 
his margins good, and relieved of all apprehension of 
being sold out for want of margin. If the stock should 
fall or become worthless he can incur no loss. But if, 
at any period during the months or years occupied in 
the litigation, the market price of the stock happens 
to shoot up, though it be but for a moment, he can, at 
the trial, take a retrospect and seize upon that happy 
instant as the opportunity for profit of which he was 
deprived by his transgressing broker, and compel him 
to replace, with solid funds, this imaginary loss. 

No reasons are given in the prevailing opinion in 
Markham v. Jaudon, in support of the rule of damages 
there laid down. All that is said upon the subject is, 
that the action is for the conversion of the stock, and 
that the rule of damages was correctly laid down by 
the court at the trial, and the cases of Romaine v. Van 
Allen, 26 N. Y. 309; Scott v. Rogers, 31 id. 676; and 
Burt v. Dutcher, 34 id. 493, are cited as establishing 
that proposition. It will be well to refer for a moment 
to those cases, which are the only ones referred to by 
the court in Markham v. Jaudon, on the question of 
damages. 

Romaine v. Van Allen was an action for the 
wrongful conversion by a bank of shares of stock 
actually owned by the plaintiff, and deposited by 
him, with the bank, as security for a loan of 
money for which the plaintiff had given his personal 
obligation, with authority to sell the shares only in 
case the plaintiff should on demand fail to repay the 
loan. It did not appear that the shares were held for 
speculative purposes, but it was justly inferable from 
the circumstances that they were held for investment, 
and would have been retained by the plaintiff but for 
the wrongful sale. The bank sold the shares without 
any notice or demand of payment. On being informed 
of the sale the plaintiff promptly refused to ratify it, 
and required the bank to replace the shares. Pending 
negotiations with that view the bank failed and the 
defendant was appointed receiver. The plaintiff pre- 
sented his claim to the receiver, demanding the high- 
est price which the stock had reached up to the time 
of the claim, and giving notice that, if compelled to re- 
sort to an action, he should claim the highest price 
down to the time of trial. 

The trial was had before a referee, and consumed 
from October 25, 1861, to July 25, 1862, a period of nine 
months. The stock reached its highest point on the 
30th of June, 1862,and the price on that day was 
adopted in measuring the damages. 





Remarks upon this case will be deferred until the 
others have been stated. 

The next case cited is the later one of Scott v. Rogers, 
31 N. Y. 676, in which a different rule was sanctioned, 
In that case a sale of wheat by an agent was held to 
have been in violation of the instructions of his prin. 
cipal, and the agent was determined to be liable as for 
a conversion of the wheat. The action was not 
brought until more than four years after the 
alleged conversion, during which period there 
had been great fluctuations in the market price 
of the article. That case was twice argued, the 
court on the first argument being equally divided, 
The rule of damages finally adopted was, that the 
plaintiff should be allowed the highest market price 
which the property reached between the time of the 
conversion and a reasonable time thereafter to com- 
mence the action, and, under the special circumstances 
of that case, a finding that a period of about four 
months was such reasonable time was sustained. This 
rule necessarily limits the range of prices to a period 
prior to the commencement of the action, if brought 
within a reasonable time, and, if unreasonably delayed, 
then to the period within which it should have been 
brought, and in either case excludes prices prevailing 
after the commencement of the action. But it may 
be justly said that the question, whether the inquiry 
as to prices prevailing after the commencement of the 
action could be considered was not directly involved 
in the judgment in Scott v. Rogers, as the judgment of 
the court below in that case limited such inquiry toa 
reasonable time within which to commence the action, 
and this court merely affirmed that judgment, which 
it might have done even had it thought the rule too 
favorable to the defendant, who was the only appellant. 

Though the rule sanctioned in Scolt v. Rogers mate- 
rially differs from that adopted in Romaine v. Van 
Allen, the case of later date cannot be regarded as 
overruling the earlier. 

Burt v. Dutcher (34 N. Y. 493) was an action for tor- 
tiously taking and converting hops belonging to the 
plaintiff, and the measure of damages was held to be 
the highest market price of the hops between the time 
of the taking and that of the trial. The amount 
dependent upon the rule of damages was very insig- 
nificant, the question was not discussed, but treated as 
definitely determined by the cases of Romaine v. Van 
Allen, and Scott v. Rogers. This case adds no force to 
those decisions, but is dependent upon them. 

Scott v. Rogers, as has been shown, is not an author- 
ity in favor of the rule under consideration. Romaine 
v. Van Allen is the only one referred to in Markham 
v. Jaudon, which gives substantial support to the con- 
clusion then reached. 

The authorities upon which the decision in Romaine 
v. Van Allen was based, should, therefore, be ex- 
amined. The first case referred to is Cortelyou v. Lans- 
ing, 2 Caines’ Cases in Error, 200. That was an action 
of assumpsit for the value of a certificate of public 
debt of the nominal value of $2,600, which had been 
pledged under a written contract to restore it on re- 
payment of a loan of $600 and interest, and had been 
unlawfully sold by the pledgor without demand or 
notice. The rule of damages adopted was the value of 
the certificate at the time at which the plaintiff de- 
manded its restoration. 

It may be as well to remark here, as anywhere, that 
the rule of damages should not depend upon the form 
of the action. In civil actions the law awards to the 
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party injured, a first indemnity for the wrong which 
has been done him, and no more, whether the action 
be in contract or tort. Except in those special cases 
where punitive damages are allowed, the inquiry must 
always be, what is an adequate indemnity to the party 
injured, and the answer to that inquiry cannot be 
affected by the form of the action in which he seeks 
his remedy. 

Chancellor Kent, in delivering the opinion of the 
court of errors in Cortelyou v. Lansing, though 
the action was in assumpsit, seeks the rule of damages 
in the principles applicable to an action for conversion. 
He says: ‘The value of the chattel at the time of its 
conversion is not, in all cases, the rule of damages in 
trover. If the thing be of a determinate and fixed 
value, it may be the rule, but when there is an uncer- 
tainty or fluctuation attending the value, and the chat- 
tel afterward rises in value, the plaintiff can only be 
indemnified by giving him the prices of it at the time 
he calls upon the defendant to restore it. And one of 
the cases even carries the value down to the trial.” 

The case which Chancellor Kent here refers to is that 
of Shepherd v. Johnson, 2 East. 211, and it is principally 
from a misapplication, if not misapprehension, in later 
opinions of what was decided in that case, and in 
those of McArthur v. Seaforth, 2 Taunt. 257, and Har- 
rison v. Harrison, 1 Cow. & P. 412, which followed it, 
that the doctrine of allowing the highest price at any 
time, down to the day of trial, has arisen. Those three 
cases were all actions of debt on bonds conditioned for 
the return of government stocks loaned. It was as- 
sumed that the lender had them for investment. The 
rate of damages allowed was the price at the time of 
the trial, which was higher than that at the time the 
stock ought to have been returned, but there is noth- 
ing in those cases sanctioning the allowance of any 
higher price which might have prevailed at an inter- 
mediate day. The ground upon which the price, at 
the time of trial, was allowed was that the plaintiff 
should be placed in the same situation in which he 
would have been had the stock been replaced at the 
stipulated time, and that the court would not act upon 
the possibility of his not keeping it, but upon the pre- 
sumption that he would have retained it till the day 
of trial, and, hence, its price at that time was the pro- 
per indemnity. 

This rule necessarily excludes any hypothetical dam- 
age based upon the supposed loss of an opportunity to 
sell the stock at an intermediate time. A claim fora 
similar loss was made in one of the cases cited (Mc- 
Arthur v. Seaforth) where, had the stock been replaced 
at the proper time, the plaintiff might have availed 
himself of an option given by the government of 
exchanging it for other stuck which, at the time of 
trial, was of greater value than the stock loaned. But 
this claim was rejected, it not having been shown to 
be probable that the plaintiff would have made the 
exchange. 

Greening v. Wilkinson, 1 C. & P. 625, also cited in 
Romaine v. Van Allen, is a brief nisi prius decision 
of C. J. Abbott in an action for the conversion of cot- 
ton warrants, in which he says that the amount of 
damages is for the jury, who may give the value at the 
time of the conversion, or at any subsequent time 
in their discretion, because the plaintiff might have 
had a good opportunity of selling the goods if they 
had not been detained. 

This is the nearest approach to an authority in favor 
of Romaine v. Van Allen to be found in any of the 





English authorities cited, and although but a nisi prius 
decision is entitled to great respect on account of the 
eminence of the judge who pronounced it. Still it 
falls short of sanctioning the doctrine that, as a fixed 
rule, the plaintiff is absolutely entitled to recover the 
highest price prevailing at any time before the end of 
the trial, without any evidence showing that it was 
even probable that he would have realized such price. 
Far from laying down any such rule. 

Abbott, Ch. J., says, that the amount of damages 
is for the jury, who may in their discretion allow tho 
value at a subsequent time to indemnify against the 
loss of an opportunity of selling. It is to be supposed 
that in the exercise of this discretion the jury are to 
be governed by the evidence, and that they must be 
satisfied that the plaintiff would have made the sale 
had the goods not been detained. 

In Kortright v. The Commercial Bank of Buffalo, 20 
Wend. 91, the action was assumpsit for refusing to 
allow a transfer of shares of bank stock upon which the 
plaintiff had advanced money. The measure of damages 
adopted was the high@st price between the refusal and 
the commencement of the suit. This was affirmed by 
the court of errors, 22 Wend. 348. Senator Verplanck 
going further than the court below, and expressing the 
opinion that the defendant was liable for the highest 
price before the trial. Citing West v. Wentworth, 3 
Cow. 82, and Clark v. Pinney, 7 id. 596. 

These were actions for non-delivery of merchandise 
in pursuance of a contract of sale, and the extreme 
rule was applied of allowing to the vendee, as damages, 
the highest value up to the time of trial. This rule 
was, however, strictly confined to cases where the pur- 
chase-price had been paid in advance, it being con- 
ceded that in the ordinary case where the price was to 
be paid on delivery, the only rule is the market value 
on the day appointed by the contract for their deliv- 
ery. It cannot be disputed that this distinction, 
though questioned by high authority, has long been 
acted upon in this State in respect to contracts 
for the sale and delivery of goods. The reason 
upon which it is founded is, that where the pur- 
chaser has not paid for the goods, he may, on the 
refusal of his vendee to deliver, go into the market and 
buy goods of a similar quality, and that what it would 
cost him to do this is the just measure of his damages, 
but that where he has paid the purchase -money, it is 
unreasonable to require him to pay it a second time; 
and, therefore, all fluctuations in price should be at 
the risk of the vendor who refuses to deliver, while re- 
taining the purchase-money. 

The very reasoning upon which these decisions are 
founded,demonstrates their inapplicabilityto a case like 
the present, where the purchase-mouey of the stocks 
has not been paid by the complaining party, and the 
only additional payment which he would be required 
to make for the purpose of replacing the stocks, would 
be such as was occasioned by the rise in the market 
price. 

‘The case of Allen v. Dykers, 3 Hill, 593, affirmed 7 
Hill, 497, is also referred to in Romaine v. Van Allen. 
Shares of stock had been deposited with the defendants 
as collateral security for a loan, for which a note on 
time was given, containing authority to sell the stock 
on non-payment of the noteat maturity. The defend- 
ants sold a portion of the stock before the maturity of 
the note, and the plaintiff brought his action to recover 
the difference between the value of the stock and the 
amount of the note. There was evidence, consisting 
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of a book kept by the defendants, that they had been 
dealers in the stock, and had realized $99.50 per share for 
some of it which they had sold in the interim, and dam- 
ages were awarded at that rate. In the supreme court, 
the question of damages was not discussed. All that 
there appears upon the subject is in the opinion of Nel- 
son, Ch. J., who says, that he does not perceive any 
ground for interfering with the verdict, because of the 
rule of damages adopted by the circuit judge, and in 
the court of errors the question of damages is not ad- 
verted to. Not much aid is to be derived from that case. 

The most thorough consideration of the subject to 
be found in any reported case is contained in the ex- 
tremely able opinion of Duer, J., in Suydam v. Jenkins, 
3 Sandf. (Sup. Ct. Rep.) 619 to 647, where that accom- 
plished jurist reviews with great discrimination many 
of the cases here referred to, and others which have 
not been cited, and arrives substantially at the same 
conclusion as that reached by Church, Ch. J., in Mat- 
thews v. Coe, 49 N. Y., that the highest price which the 
property has borne at any time between its conversion 
and the trial cannot in all cases be the just measure of 
damages. The reasoning contained in that opinion is 
of such force as to outweigh the apparent preponder- 
ance of authority in favor of the rule ciaimed, and 
demonstrates its fallacy when applied to the facts of 
the present case, whether the cause of action be 
deemed for conversion of property or the breach of 
contract. 

When we consider the opposition which this rule has 
constantly encountered in the courts, the variety of 
the judgments in the cases in which it has been in- 
voked, and the doubting manner in which it has been 
referred to by eminent jurists, whose decisions are 
cited in its support, it cannot be regarded as one of 
those settled rules to which the principle of stare de- 
cisis should apply. 

See Starlup v. Cortazzi,2 Cr. Mees. & Rosc. 165; 2 
Kent’s Com. 637 (11th ed.), note; Owen v. Routh, 14 C. 
B. 327; Williams v. Archer,5 Man. Gr. & Scott, 318; 
Archer v. Williams, 2 Car. & Kir. 26; Rand v. White 
Mountains R. R. Co., 40 N. H. 79; Bross v. Worth, 40 
Barb. 648; Pinkerton v. Manchester R. R., 42 N. H. 
425; 45 N. H. 345, and the able review of the subject in 
Sedgwick on Damages, p. 550 to 555, note 5th ed. 

It seems to me, after as full an examination of the 
subject as circumstances have permitted, that the dis- 
senting opinions of Grover and Woodruff, JJ., in 
Markham v. Jaudon, embody the sounder reasons, 
and that the rule of damages laid down in that case, 
and followed in the present one, is not well founded, 
and should not be sustained. 

For this reason, without passing upon the other 
questions involved in the case, I think the judgment 
should be reversed, and a new trial ordered, with costs 
to abide the event. Allconcur. Judgment reversed. 
New trial granted. 


> 


Governor Ponder, of Delaware, has excited a furious 
storm of indignation by appointing his brother-in-law, 
Ex-United States Senator Saulsbury, to the Chancel- 
lorship of that State. The Wilmington Commercial 
says: “Since his retirement Mr. Saulsbury has not re- 
formed; his habits have grown worse rather than 
better. On the whole, we doubt if ever any man has 
been placed on the bench to discharge judicial duties 
of high importance under circumstances so shocking 
to every consideration of propriety.” 





COURT OF APPEALS ABSTRACT. 
ACTION. 


1. When referable.— Action on contract for goods 
sold and delivered. Plaintiff’s bill of particulars cop. 
tained twenty-six items. Defendant’s answer set up 
that plaintiff fraudulently delivered goods not of g 
quality agreed on. Also for qa counter-claim that 
plaintiff had fraudulently sold defendant other goods 
not included in the complaint. Plaintiff moved for, 
reference on the pleadings and bill of particulars and 
his affidavit stating the issue, and that it would re. 
quire the examination of a long account. 

Held, that the character of an action is determined 
by the complaint. If that is upon contract, the action 
is referable. An allegation of fraud and a claim of 
damages by way of recoupment or counter-claim in 
the answer does not change the character of the action 
or render it non-referable. Welsh v. Darragh. Opin- 
ion by Church, Ch. J. 

2. If, upon the motion for a reference, the facts war- 
rant the finding, that the action involves the examina- 
tion of a long account, and the court below decides to 
refer, this court will not review such a finding. No 
appeal will lie to this court unless such an account can 
be involved. Ib. 

APPEAL. 

This is an appeal from an order of General Term 
affirming an order of Special Term refusing to punish 
a party for an alleged contempt. Plaintiff brought an 
action to recover the amount of certain bonds of the 
Florida R. R. Co. owned by him. The complaint 
alleged that the trust deed securing the same had been 
destroyed by defendants without plaintiff’s consent, 
and a new trust deed given to secure other bonds, 
whereby plaintiff had lost his security, and that he was 
entitled to have his bonds paid out of the proceeds of 
the new loan. On August 9, 1871, an order was ob- 
tained by plaintiff for defendants to show cause, and 
meanwhile restraining them from disposing of the 
proceeds of the bonds sold under the new trust deed. 
On the return of this order an order was made appoint- 
ing a receiver pendente lite, and directing defendants 
to pay over to him, out of such proceeds, $68,000, and, 
if they neglected to do so, ordering that the temporary 
injunction should be continued. Plaintiff moved at 
Special Term that defendants be punished for contempt 
for violating these orders. Defendants denied the vio- 
lation, and the court denied the motion. Held, Ist. 
That the papers presented a question of fact, and the 
conclusion reached by the Special Term could not be 
reviewable here. 2d. That the refusal of a Special 
Term to punish a party alleged to have violated an 
order of the court, made in the progress of an action, 
does not affect a substantial right, unless the other 
party had a legal right to demand the relief granted by 
the order alleged to have been violated. That plaintiff 
had no such legal right in this case, and that therefore 
the order was not appealable within § 11 of the Code. 
Carrington v. Florida R. R. Co. et al. Opinion by 
Folger, J. 

ASSIGNEE IN BANKRUPTCY — ATTACHMENT AGAINST — 
COSTS. 

1. Action upon a promissory note. Defendants set 
up acounter-claim. After the commencement of the 
action plaintiffs were adjudged bankrupts, and S was 
appointed their assignee. The assignee continued the 
action in the name of the original plaintiffs. A ver- 
dict was found for defendants, and judgment entered 
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thereon, among other things, for $794.98, costs and 
extra allowance, which sum the assignee was, by order, 
directed to pay, and that in default of such payment 
an attachment issue against him to compel him to pay 
the same. 

Held, that the remedy by attachment against an 
assignee pendente lite, given by § 321 of the Code was 
intended to apply only to assignees taking and hold- 
ing in their own right, and that, if holding in a repre- 
sentative capacity, § 317 protects them from personal 
liability in the absence of misconduct or bad faith; 
§ 321 imposes no greater liability upon the assignee than 
if the action had been originally brought by him in his 
representative capacity. The assignee in bankruptcy 
comes within the description of a trustee of an express 
trust, within the meaning of § 317. The fact that the 
trust fund is under the jurisdiction of another tribunal 
than the one in which the action is prosecuted does not 
affect his liability for costs. Reade et al. v. Waterhouse 
etal. Opinion by Rapallo, J. 

2. It does not seem reasonable that the assignee 
should be personally chargeable with costs which have 
accrued before the assignment. Ib. 


CONSTITUTIONAL LAW. 


1. This was an application for a peremptory man- 
damus against the comptroller of the State, founded 
upon a provision of the appropriation bill of 1871 (chap. 
715, Laws of 1871, p. 1581), appropriating $20,000, or as 
much thereof as might be necessary for the purchase 
of certain relics of George Washington, to be paid 
upon the certificate of Judge Grover, the chancellor of 
the university, and J. Carson Brevoort. The relics 
were presented to the three persons named at a meet- 
ing attended by all. A certificate was signed by two 
of them, stating that the third met with them, but re- 
fused to join in the certificate. Upon this certificate 
being presented to the comptroller by the relator, and 
demand made for his warrant on the treasurer, the 
comptroller refused to issue the warrant solely upon 
the ground of Judge Grover’s refusal to join in the 
certificate. 

Held, that the certificate was sufficient, and the fact 
that one of the persons so designated was, at the time, 
a judge of the court of appeals, and, as such, incapaci- 
tated by the constitution (art. 6, § 10) from holding any 
other “‘ office or public trust,’ did not invalidate the 
provision of the appropriation bill or render his ap- 
pointment void; that it was not an office or public 
trust within the meaning of the constitution. People 
ex rel. Washington v. Nichols, comptroller, etc. Opinion 
by Peckham, J. Dissenting opinion by Grover, J. 

2. Also, held, that a question between a State and 
an individual is a matter of public concern, and where 
several persons are appointed to act therein on behalf 
of the State, or between the State and the individual, 
when all have met, a majority may act. Ib. 

DOWER. 


A wife can only be barred of dower by a conviction 
of adultery in an action fora divorce, and by the judg- 
ment of the court in such action. 2 R. S. 146, § 48; 1 
id. 741,§ 8 <A forfeiture of dower cannot be estab- 
lished by proof of adultery, or by a verdict or judg- 
ment in any other action. If the husband cohabits 
with the wife after she has committed adultery, with 
knowledge of the fact, he condones the act, and it is 
an absolute bar to an action foradivorce. An action 
cannot be maintained merely to establish the fact that 
an offense has been committed, which has been blotted 
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out and forgiven by the husband in order to attach 
the penalty of forfeiture of dower to the wife. Pitts 
et al. v. Pittsetal. Opinion by Allen, J. 


MORTGAGE FORECLOSURE. 


Re-sale: costs: surplus.— Action for the foreclosure 
of a mortgage. K, the respondent on this appeal, was 
the owner of the equity of redemption, as receiver of 
the Bowling Green Savings Bank. Neither he nor the 
bank were originally made parties to the action. 
Judgment was perfected, and under it the premises 
were bid in by W, the appellant, who paid ten per cent 
of the purchase-money. Upon examining the title he 
refused to complete the purchase, for the reason that 
K, said receiver, had not been made a party defend- 
ant. Upon motion, the sale was set aside and the 
judgment opened, and the process and papers amended, 
by bringing in the receiver as a defendant. The 
referee, who made the first sale, retained out of the 
ten per cent deposited by W his fees and expenses, 
and returned the balance. The premises were again 
sold upon a second judgment being obtained. There 
was a surplus on such sale, and W moved that his 
counsel fees and expenses, together with the amount 
retained by the referee, with interest, be paid to him 
out of the surplus. This motion was denied. 

Held, No error. That no portion of the loss re- 
sulting from the sale of the premises can be deducted 
from the interest of K, the owner of the equity of 
redemption, in the surplus moneys arising from the 
second sale. W. should be paid, but it should be out 
of the share of plaintiff in the moneys raised by the 
second sale and adjudged to him by the judgment of 
foreclosure and sale. Raynor v. Selmes etal. Opinion 
by Folger, J. 

MUTUAL INS. CO. STOCK AND PREMIUM NOTES. 


1. This action was brought upon a note given by de- 
fendant to the Union Mutual Insurance Company. 
The defendant set up as a defense the statute of limi- 
tations. The note was in form a premium note, and 
was dated August 21, 1851. Defendant proved that 
the note was given in April or May, 1851, and before 
the organization of the company, that it was not dated 
when executed, and the date that was inserted in it 
was that of the policy subsequently issued thereon. 
When the note was given the company had not the 
amount of stock-notes required for organization, and 
that the note was procured for the purpose of the 
organization by the agent employed for that purpose 
and was delivered to those getting up the company, 
and that the stock notes were all in the same form, 
only one form being used for stock and premium notes. 
The court refused to submit the question whether the 
note was a stock or premium note to the jury, holding 
that it must be regarded as a premium note. The 
general term sustained the ruling of the court below 
upon the ground, among others, that the answer set 
up defenses wholly inconsistent with the claim that 
the note was a stock note. Held, That the ruling of 
the court below was error, that the evidence was suf- 
ficient to raise a question of fact for the jury. Jackson, 
Rece’r, etc. v. Van Slyke. 

Also, held, that as the court below received the evi- 
dence for the purpose of sustaining the plea of the 
statute of limitations, it could not be disposed of on 
appeal, upon the ground stated, as if the objection had 
been entertained upon the trial non constat, but that a 
motion would have been made and granted to amend 
the answer. 
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Also, held, that the tenor of a note given to a ASSIGNMENTS. See Contracts. 


Mutual Insurance Company is not conclusive upon the 
question as to whether it was given as a premium or 
stock note, but that question may be determined by 
the facts and circumstances attendant upon its mak- 
ing, and is a question of fact for the jury. 

2. Where a note is so given before the company is 
organized there is ground for an inference that it was 
given as astock note. Danav. Munson, 23 N.Y. 564, lim- 
ited. Anappellate court has no power to dispose of a 
defense adversely to defendant, on the ground that it 
is inconsistent with other defenses set up in the 
answer, where the objection has not been before enter- 
tained by the court, the proceedings of which are in 
review. Ib. 

QUO WARRANTO — COSTS. 

1. Proceedings in the nature of a quo warranto are 
now to be had by a civil action, under the provisions 
of chapter 2, of title 13, of the Code. And in such an 
action the prevailing party is entitled to costs. People 
ex rel. Furman v. Clute. Opinion by Folger, J. 

2. Where it is alleged in the complaint, in such an 
action, that the defendant has usurped the office in 
question, and that the relator is entitled to it, and 
both of these allegations are denied by the answer, 
upon judgment being given against the defendant, 
ousting him from the office, the people and the relator 
plaintiffs are the prevailing party, and as such are en- 
titled to costs. Although the judgment also deter- 
mines that the relator is not entitled to the office. Ib. 


SALE — WARRANTY. 


1. Purchaser not bound to return defective goods.—Ac- 
tion to recover damages for an alleged breach of war- 
ranty in an executory contract for the sale and delivery 
of eighty barrels of rock-candy syrup. It appeared that 
plaintiffs, after receiving the syrup, and discovering its 
failure to comply with the warranty, proceeded to use 
it, and neither returned nor offered to return it. 

Held, that plaintiffs were not bound to return, or 
offer to return, the syrup, but that they had a right to 
retain the same, and have their remedy upon the war- 
ranty. (Church, Ch. J., Allen and Andrews, JJ., dié- 
senting.) Day et al. v. Pool et al. Opinion by Peck- 
ham, J. 

2. In the case of a sale of goods en presenti, the ven- 
dee cannot rely upon a warranty as to defects open 
and visible. Ib. 

——- .o 1 ——— 


GENERAL TERM ABSTRACT. 
SUPREME COURT — First DEPARTMENT. 


APPEAL. 


Practice : service of notice of appeal: who are “ adverse 
parties *’ under section 327 of Code. The court directed 
that all papers in this suit should be served on all the 
parties hereto. The defendants are several claimants to 
the same fund, each one of whom had commenced aun 
action to enforce the right asserted. From the decree 
entered herein, Jay Cooke & Co. alone appeal. The 
notice of appeal was served on plaintiff only. Held, 
that all the defendants are adverse parties (under § 327 
of Code), who claim the fund or any part thereof. 
They are all plaintiffs as to each other. The appellants 
have disregarded the provisions of the order, in a mat- 
ter of substance, and the notice of appeal having been 
irregularly served, the appeal should be dismissed. 
Walsh, assignee, etc., v. Cooke et al. Opinion by 
Brady, J. 





BANKRuUPTCY. See Mortgages. 
BILLS, NOTES, ETC. 
Certified checks : the certifier the primary debtor: rules 
as to promissory notes do not apply.—Action upon a 
check dated 21st January, 1865, drawn by M. Morgan's 
Sons, payable to their own order, and indorsed by 
them. On or about that date it was accepted by the 
defendant, and duly certified to be good and registered, 
On the 4th February, 1865, it was in possession of the 
firm of Meyer & Grene, and it was on that day stolen 
from them. Notice of the theft was given to defend. 
aut, or payment stopped, and nothing further was 
heard of the note by Meyer & Grene till June, 1868, 
The plaintiff gave value for it and took it in a legiti- 
mate manner. The justice below refused to submit 
the question to the jury whether the plaintiff was a 
bona fide holder for value, taking the view that the 
check was, in judgment of law, dishonored at the time 
of its transfer to plaintiff, and therefore subject to all 
the equities existing in favor of the owners at the time 
it was stolen. Held, if the signatures to the check and 
certificate were genuine, plaintiff was not bound by 
any thing appearing on the face of it, to exercise any 
other caution as far as defendants were concerned. 
The check was honored because it was accepted, and 
was, as to the drawers, paid by such acceptance. If 
the holder thereafter delayed presentation, it was his 
own matter. The position taken below is untenable, 
as the rules as to promissory notes do not apply. (28 
N. Y. 428; 9 Meteo. 309; 14 N. Y. 629, cited.) The object 
of the holder in procuring the certification is to use it 
as money. The certificate is an acceptance payable on 
demand, and was obligatory until paid, or barred by 
the statute of limitations. The question of equities 
between any of the prior parties cannot intervene 
against a bona fide holder for value. He deals upon 
the value of the paper alone, looking to the bank as 
the primary debtor, and the cases relating to the duty 
to demand payment in a reasonable time become inap- 
plicable. (2 Hill, 429; 4 Duer, 219, cited.) New trial 
ordered. Nolan v. The Bank of New York. Opinion 
by Ingraham, P. J. 
Also, see Damages. 
BROKERS. See Waiver. 
CAUSE OF ACTION. 

1. Husband and wife: action by husband after the 
death of his wife.—Action by husband for loss of ser- 
vices of his wife. This is an appeal from a judgment 
dismissing the complaint for insufficiency of cause of 
action. The complaint charged defendant with mal- 
practice in administering drugs to plaintiff's wife, and 
performing an operation on her for the purpose of 
producing an abortion, a few days after which she 
died. Held, that where the cause of action would 
have existed if the wife had lived, plaintiff could re- 
cover for loss of society and services after the injury, 
even though she survived only for a few days, nor 
would the consent of the wife excuse negligent or 
ignorant treatment, so as to deprive the husband of 
his claim for damages. Lynch v. Davis, 12 How. 323, 
cited. Although under our statute the act complained 
of was criminal, it was not therefore a merger of the 
right of action for damages. Plaintiff is entitled to 
recover his damages, however small, for the period of 
time which his wife lived after the drugs were admin- 
istered. Judgment reversed. Phillips v. Wolf. Opin- 
ion by Ingraham, P. J. 
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2. Ib.—It is clearly established both in England and 
in this country, that a husband cannot maintain an 
action for the killing of his wife, where the death is 
immediate, whether such killing arises from willful- 
ness or negligence. Green v. ITudson River R. R. Co., 
2 Keyes, 294, cited. Ib. 

CODE OF PROCEDURE. See Appeal. 
CONVERSION. See Waiver. 


CONTRACTS. 

1. Interpretation of contracts: distinction between 
loans and purchases.—Plaintiff agreed to pay defend- 
ants $2,000, for which they were to give their note at 
six months, and assign a one-fourth part of their inter- 
est in certain mining property. The money was paid, 
the note given and transfer made. It was also agreed 
that the plaintiff might elect to purchase a one-fifth 
interest within five months for $5,000, by giving written 
notice, and at the end of one month from such elec- 
tion, he was to surrender the note, pay $3,000, and re- 
ceive the transfer of the one-fifth. Held, that the 
first transaction was clearly an advance of money and 
giving a note and security therefor. This could only 
be changed into a purchase at plaintiff's election, within 
the time named. Bangs v. Nordheimer. Opinion by 
Ingraham, P. J. 

2. Interpretation of contracts: assignment of lease 
subject to consent of owner, must show a paper not a 
parol title— Appeal from judgment in favor of plain- 
tiff. Action to recover $5,000, paid by plaintiff, on the 
execution of an agreement by defendant Harway, 
lessee, to sell the lease and good will of the St. James 
Hotel, in the city of New York. The lease contained 
acondition restrictive of the right of lessee to assign 
the lease without the written consent of the lessors. 
The agreement is silent upon the subject. The de- 
fendant claims a waiver of forfeiture by the lessors, 
but could produce no written consent by them. Held, 
that the Jease must be regarded as a part of the com- 
pact between the parties, and it is to be implied from 
the agreement to sell, that the requirements as to title 
shall be met. A title which depends upon the result 
of proof upon the trial is not in equity specifically en- 
forced. The vendor having a title de hors, the instru- 
ment should provide for it by the terms of the agree- 
ment or by notice. The agreement does not warrant 
any other construction than that defendant was t> 
make a valid transfer by papers, conveying a clear title 
and sufficient without a necessary reliance upon mere 
facts and circumstances relating to a condition broken 
and forfeiture incurred but subsequently waived. 
Judgment affirmed. Murray v. Harway et al. Opinion 
by Brady, J. 

DAMAGES. 

1. Damages on non-acceptance of foreign bill._— Appeal 
from order dismissing complaint. Action to recover 
money deposited with defendant. At the request of 
drawers the holders agreed to return to England for ac- 
ceptance and payment a bill of exchange, which had 
been protested for non-acceptance and returned to the 
holders in New York, on conditiou that the drawers 
would deposit with them $2,000 as security that the 
draft would be paid. The money was so deposited, and 
the bill was returned to England, and the amount of 
the face of bill was paid on the day when it would have 
been originally payable if accepted on the date of its 
first presentation. Defendant claims to deduct from 
the deposit damages on the protest of the bill for non- 
acceptance, and has paid the residueintocourt. Held, 





that the holders were elearly entitled to damages, and 
the return of the draft did not relieve drawers from 
liability. If the drawer was discharged, it was without 
consideration. Hargous v. Labens, 3 Sandf. Sup. Ct. R. 
213, cited; Bangor Bank v. Hook, 3 Greenl. 174, doubted. 
The security deposited applied as well to the damages 
as to the face of the bill. Judgment affirmed. Pesunt 
v. Pickersgill, survivor, etc. Opinion by Ingraham, 
P. J. 

2. Damages where both parties are at fault.— The plain- 
tiffs contracted to erect a certain building for defend- 
ant. By the specifications the walls were to be erected 
with mortar made from sand found on the premises 
and adjoining. When it was about completed the mor- 
tar thawed, and part of the wall bulged out. Defend- 
ant had the building taken down, and claims to recover 
damages against plaintiffs. The referee found the 
bulging was caused by the character of the sand, which 
was furnished to plaintiffs by defendant, and that de- 
fendant, having contributed to the result, cannot 
recover damages against the plaintiffs, and that neither 
can plaintiffs recover the balance due on that building. 
Held, the finding is correct. Both parties were to 
blame, one for requiring the sand from the lot to be 
used, the other for using it when he knew it would not 
be fit for the purpose. Neither party can recover from 
the other any thing for what so became useless. Mc- 
Lane et al. v. De Leyer. Opinion by Ingraham, P. J. 

DEATH. See Cause of Action. 
DEVIATION. See Insurance. 
DISTRICT CoURTS. See Statutes, construction of. 


EVIDENCE. 

1. Examination de bene esse: waiver.— Plaintiff in 
error was indicted for grand larceny, and convicted. 
On the trial the main reliance of the prosecution was 
upon the de bene esse examination of certain non-resi- 
dents of the State. The depositions were taken by 
consent of the prisoner and in his presence, and read 
by his consent at the trial. Held, such examinations 
are provided for by statute, and plaintiff having waived 
a compliance with its details by consent, was bound 
thereby. The case of The People v. Cancemi is not 
adverse to this view. The waiver of rights made by 
plaintiff did not conflict with positive statutory enact- 
ments, or prohibitions of the constitution. Wightman 
v. The People. Opinion by Brady, J. 

2. Evidence of usury. — Defendants E. and W. made 
their note to the order of the defendants A. and B., 
for the accommodation of the latter, who passed it to 
plaintiffs in course of business. The defense of usury, 
as between plaintiffs and A. and B., is interposed to 
an action on the note. On the trial the question, 
“What was the discount?’’ was excluded. Appeal 
from judgment in favor of plaintiffs. Held, that if 
the objection was cured by the subsequent statements 
of the witness, that the amount to be taken from the 
note he thought was 24 percent, then the usurious 
rate was established. If it was not so cured by reason 
of its indefiniteness, then the exception remains, and 
is fatal to the validity of the judgment. The question 
was improperly excluded. Judgment reversed. Hall- 
garten et al. v. Eckert et al. Opinion by Brady, J. 

EXECUTIONS. See Judgments. 
HUSBAND AND WIFE. See Cause of Action. 
INSURANCE. 


Marine insurance: deviation.—This action is 


' brought upon a policy of marine insurance on the 
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steamer Meteor, at and from Philadelphia to New 
York. The defenses were lack of insurable interest; 
that the vessel was unseaworthy; that it deviated 
from the voyage described ; that it was not lost by any 
peril insured against. It appeared that the vessel was 
stopped at Chester, on the river Delaware, to have a 
crack in the steam chimney repaired; that the engi- 
neer left her that night and returned to Philadelphia, 
and the next morning found the vessel burned. This 
crack was known to the parties, and the inspectors had 
refused a certificate until repairs were made. Held, 
that these statements being undisputed, it was mere 
question of law whether there had been a deviation. 
The cases of Fernandez v. Great Western Insurance 
Company (48 N. Y. 571), and Stevens v. Commercial Ins. 
Co. (id. 402), show clearly that it was a deviation. The 
stoppage at Chester may also be said to have led to 
the occurrences which aided in the destruction of the 
vessel by allowing the officers to leave her. Verdict 
below in favor of plaintiff set aside. Audenried v. The 
Mercantile Mutual Ins. Co. Opinion by Ingraham, 


P. J. 
JUDGMENTS. 


Lien of judgments: sales thereunder after death of 
judgment debtor: executions. — Appeal from judgment 
in favor of defendant. The question involved is, 
whether one Coe or the defendant is vested with the 
title to certain real property in New York city. Both 
claim under one J., who died November 10, 1852, being 
seized of the fee of the property. On November 19, 
1851, M. recorded and docketed a judgment against 
J., and issued execution on the same day. On July 23, 
1852, B. recovered and docketed a judgment against 
J., and in like manner, before J.’s death, issued execu- 
tion. On April 6, 1853, the sheriff sold said real estate 
to one 8S., and issued his certificate. In February, 1855, 
the sheriff executed a deed thereof to Coe, the assignee 
of the certificate of S. On October 3, 1851, the Bowery 
Bank recovered and docketed a judgment against J. 
On September 25, 1861, the surrogate, on the petition 
of defendant, made an ex parte order granting leave to 
issue execution on the judgment of the bank. On the 
execution, pursuant to this order, on January 14, 1862, 
the sheriff sold the real estate to defendant, and there- 
after executed to him a deed for the same. Held, that 
Coe’s title seems to be established. It is only when a 
debtor dies after judgment, and before execution, that 
the statute applies which stays in execution for a year. 
The referee, therefore, erred in holding the sale of real 
estate could not be made under the M. and B. execu- 
tions. The lien of the judgment of the Bowery Bank 
had ceased by the expiration of ten years. Under the 
Act of 1850 the surrogate cannot grant leave to issue 
execution without notice to all parties interested, 
which includes personal representatives. This act is 
in addition to § 376 of the Code (49 N. Y. 161, cited). 
Although the bank was the senior judgment creditor, 
its precedent claim was not enforced in time, or in the 
proper manner. The M. and D. executions had not 
become dormant. That doctrine does not apply to 
real estate, the lien upon which depends upon the 
docketing of the judgment, and not on the execution 
or levy (7 Barb. 341, cited). Judgment reversed. 
Goodrich v. Haskins. Opinionjby Brady, J. 

LEASES. See Contracts. 
LIENS. See Judgments. 


MORTGAGES. 
Effect of bankruptcy proceedings against the owners 
of equity of redemption on foreclosure of the mortgage. 





— Appeal from an order of Special Term denying the 
motion of the purchaser, at the sale under the judg. 
ment of foreclosure, in this action to be relieved from 
such purchase. He asks this relief on several grounds, 
most of which are held by the General Term to be of 
no weight, for the reason that by the terms of the sale 
the incumbrances alleged, if they existed, were to be 
allowed by the referee out of the purchase-money, 
The principal ground assigned by the purchaser is, that 
during the pendency of the action, and before judg. 
ment, three petitions in bankruptcy against the owners 
of the equity of redemption were filed in the United 
States Courts, and were pending undetermined at the 
time of the sale and purchase. No assignee in bank. 
ruptcy has been appointed, and it does not appear that 
any will be. The United States Court, upon the appli- 
cation of plaintiffs in this action, modified the injunc- 
tion in those proceedings so as to allow the action of 
foreclosure to proceed to judgment and sale. Held, 
the case of Wilson v. Clark (47 N. Y. 261) does not 
govern this case, for this has proceeded to final judg. 
ment and sale, without an assignee in esse, who 
could be made a party. An assignee, appointed after 
a completed foreclosure, would be held bound by the 
judgment, and a fortiori, where the injunction has 
been modified as here (Marshall v. Knox, U.S. Supreme 
Court, cited). Order affirmed. Lenihan v. Hamann 
etal. Opinion by Davis, J. 

2. Relation back of assignments in involuntary bank- 
ruptcies: construction of statutes.— The fourteenth sec- 
tion of the Act of Congress of March 2, 1867, applies to 
voluntary cases of bankruptcy, and the forty-second 
section of the same act does not give the effect to the 
assignment in involuntary cases as is provided by the 
14th section. The courts of bankruptcy having power, 
by injunction, to prevent injustice, are in no need of 
the rule of relation in involuntary proceedings, that 
the statute gives in voluntary bankruptcies. Ib. 


NAVIGATION, 


Duties of towing and towed boats. — Plaintiffs were 
insurers of certain corn in course of transportation by 
canal boat from Buffalo to New York. Defendant 
undertook the towing of the boats down the Hudson 
river, and, opposite West Point, the corn was lost, or 
injured, by the alleged fault of defendant. Plaintiff 
paid the loss and took an assignment of the claim 
against the Tow Boat Company, and bring this action. 
It has been previously argued (see 54 Barb. 559). On 
the second trial the judge charged the jury: ‘If you 
find that the captain of the tug is the captain of the 
canal boat (in other words, that the canal boat is sub- 
ject to the orders of the captain of the tug boat), and, 
as such, omitted to take the proper precautions which 
he should have taken for safe navigation and for the 
safe delivery of freights, such, for example, as direct- 
ing and insisting upon alight being put out, the plaintiff 
would be entitled to your verdict, and you need not 
consider any other question in the case.’ Held, that 
this charge was erroneous, and too narrow. It did not 
follow the ruling in 54 Barb., supra. It was not suffi- 
cient to stop with the question, whether the captain of 
the tug boat had a right to give and enforce orders in 
respect to the keeping out of lights, but it was also 
proper to inquire whether, if orders were given, they 
were not negligently disobeyed, or, if not given, 
whether a due care and caution to protect his own 
property should not have required the captain of the 
canal boat to put out a light without any explicit 
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orders. New trial ordered. Arctic Fire Insurance Co. 
y, Austin, President, eic. Opinion by Davis, J. 
NEW YORK city. See Statutes, construction of. 
PARTNERSHIP. See Payment. 
PAYMENT. 


1. Partnership: payment of joint indebtedness by nole 
of one of the copartners after dissolution.—The ques- 
tion arising on the pleadings in this case was, whether 
the plaintiffs had accepted the individual note of the 
defendant Smith in discharge or in payment of the in- 
debtedness of the defendants, who, as former copart- 
ners, were their joint debtors. On somewhat conflict- 
ing testimony the jury found that it was not such a 
payment. Held, no presumption of payment arises 
upon the delivery and acceptance of the note of athird 
person in reference to a pre-existing indebtedness, and 
the burden of proving its acceptance in discharge of the 
debt rests upon the person seeking to give it that effect. 
13 N. Y. 167. The acceptance of the individual note of 
one partner after dissolution of his firm, in settlement 
of a partnership indebtedness, that is, in payment of 
the debt by agreement thereto, is an extinguishment 
of the joint obligation. 40 N. Y. 583. But whether 
such an agreement was made or not is a question of 
fact to be determined by proof. WMillerd et al. v. Thorn 
eal. Opinion by Brady, J. 

2. Relations between members of a dissolved partner- 
ship and their creditors: principal and surety.— The re- 
lation of principal and surety exists inter sese after the 
dissolution of the firm and the assumption of the debts 
of the partnership by one partner, and the other part- 
ner will be protected in the application of the joint 
property to such relation. 4 Comst. 604; 1 Hill, 623. 
The creditor, after knowledge of a dissolution and of 
the assumption of the debts by one partner, cannot 
contract personally with the latter upon the firm assets 
asa basis, and have them applied to the payment of 
such individual obligation. They are primarily appli- 
cable to the joint debts, but beyond that he is not af- 
fected by any arrangement between the partners, un- 
less with full notice of their relations to each other he 
acts to the prejudice of the other in reference to the 
joint property. Ib. 

PRACTICE. See Appeal. 
PRINCIPAL AND AGENT. 

1. Representations of agent to bind principal.— Plain- 
tiff, through his broker (Scott), intrusted the defendant, 
who was also a broker, with the business of selling for 
his account, at the best market rate, $110,000 railroad 
bonds. The defendant, through his agent (Thomas), 
undertook the business, and he and Thomas contracted 
to sell the bonds for seventy-five percent. Defendant 
then sent Thomas to plaintiff's agent, and told Scott 
that sixty per cent was the best bid he could get. Plain- 
tiff, on the faith of this representation, accepted the 
offer and delivered the bonds to defendant at that price. 
Plaintiff subsequently discovered that the statement 
that sixty per cent was the best bid obtainable was 
false, and that. defendant, when he made that state- 
ment, had actually, in connection with Thomas, con- 
tracted to sell the, bonds for seventy-five per cent. 
Plaintiff brings this.action to recover the difference. 
Held, that the evidence shows that Thomas was de- 
fendant’s agent, and Scott had a right to presume that 
‘the statement was made as-such agent. In any case, 
he availed himself of the benefit.ef the misrepresenta- 
tions, and cannot be allowed to -retain, the property. 





The fraudulent element which pervades the transaction 
destroys all minor considerations. Conkey v. Bond, 34 
Barb. 276; 3 Abb. N.S. 415, cited. The statement was 
legitimately within the authority of the agent. Judg- 
ment below in favor of defendant reversed. Taylor v. 
Guest. Opinion by Brady, J. 

2. Liability of agent to third party for misfeasance. — 
Appeal from judgment in favor of defendants, dis- 
missing complaint on the ground of want of privity 
between plaintiff and defendants, entitling plaintiff to 
any legal remedy. Plaintiff contracted with one 
Stout, by which the latter gave up to him the right to 
redeem certain stock given as collateral security for 
the balance of an indebtedness to one Van Dyke, acred- 
itor of Stout. Plaintiff constituted Stout his agent to 
negotiate with Van Dyke, and the latter agreed to 
transfer the stock to plaintiff upon bis paying the 
amount of his claim against Stout, and at the request 
of Stout he transmitted the stock to defendant Onder- 
donk, to be given to plaintiff on his paying the sum 
due. Onderdonk, without the knowledge of any of 
the other parties, transferred the stock to himself and 
to his sister, the defendant Field, and on the same day 
wrote to Van Dyke informing him of the same. Van 
Dyke wrote in reply that his taking the stock was sat- 
isfactory to him, provided it was assented to by Stout. 
Stout did not assent, but in behalf of plaintiff at once 
tendered to defendant the money he had paid Van 
Dyke, and demanded the stock, but defendant Onder- 
donk refused the tender and claimed that he had be- 
ceme owner of the stock. Held, that the plaintiff 
acquired title to the stock in the character of the 
assignee of the right of redemption, the equitable 
interest in a chose in action passing, without an assign- 
ment in writing, for a valuable consideration. An 
agent, for non-feasance or omission of duty, is not 
liable except to his principal, but the rule is otherwise 
in case of misfeasance. Judgment reversed. Crane 
v. Onderdonk et al. Opinion by Brady, J. 

REPRESENTATIONS. See Principal and Agent. 
STATUTES, CONSTRUCTION OF. 


1. Chapter 853, Laws 1858, construed, and its constitu- 
tionality examined : New York city.— Chapter 853, Laws 
of 1858, authorized not only the removal of snow and 
ice from Broadway, but also such additional work as 
should be considered necessary beyond that required 
by existing contracts, etc. It gives almost unlimited 
discretion as to what work was necessary. Thissection - 
of the statute is not unconstitutional within the case 
of Huber v. The People (44 How. 375; 6 A. L. G. p. 419), 
or otherwise. No purpose is more properly connected 
with the government of the city, for which the act 
proposed to provide, than what is necessary to be done 
in cleaning and keeping in order its streets. Leverich 
v. The Mayor, etc., of New York. Opinion by Ingra- 
ham, P. J. 

2. Chapter 488, Laws 1872, and chapter 293, Laws 1855, 
construed: district courts of New York city.— Chapter 
488 of Laws of 1872 provides for the appointment of 
assistant clerks in the district courts of the city of New 
York. The statute of 1851, chapter 516, continued by 
act of 1855, chapter 293, directs the appointment of 
clerks of the courts, who are to hold their offices for 
the same period as the justices to be elected thereunder. 
In the former act, upon the construction of which this 
appeal rests, the language used was that the clerks and 
assistant clerks appointed should “ hold office, perform 
the same duties, and possess the same powers as now 
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prescribed by law.” eld, that the intent of the legis- 
lature was by this to provide for two clerks for each 
court, who were in all respects equal as to office, pow- 
ers and duties. The salary was made the same, and 
upon no ground could the term of these two offices, 
differing only in name, be held to be different. People 
ex rel. Dolan v. Lane et al. Opinion by Ingraham, P. J. 
Also, see Mortgages. 
SURETIES. See Payment. 
TRUSTS. 


1. Trusts created in foreign State.— Action to restrain 
defendant, a resident of Philadelphia, from selling cer- 
tain premises in New York held by him as trustee, ap- 
pointed by the orphans’ court in Pennsylvania, under 
a certain post-nuptial contract made in that State in 
1833. The referee assumed that the contract was 
wholly void under our statute, and the legal and equi- 
table estate in the premises was vested in the plaintiff; 
that defendant might be made liable for a breach of 
trust, if not allowed to sell and take the proceeds to 
Pennsylvania ; that equity will intervene for defend- 
ant’s protection, and treating his ignorance of the law 
of this State as a mistake of fact will compel the plain- 
tiff to unite in a conveyance of the premises. It is con- 
ceded that the trust deed is valid in Pennsylvania, 
where it was created, and where the trust estate was 
situated at the time of its creation. The investment 
here was made at plaintiff's solicitation. Held, that the 
order should be affirmed, unless the plaintiff apply 
within thirty days to the proper authority in Pennsyl- 
vania for an order on the subject of this controversy. 
The courts of that State will exercise control over the 
trustee and the estate, and can set at rest all questions 
as to his personal responsibility. Chase v. Chase, 2 
Allen, 104; Bingham’s Appeal, 64 Penn. 346, cited. 
Hull v. Mitcheson. Opinion by Brady, J. 

usuRY. See Evidence. 
WAIVER. 


Conversion: brokers. —On the 21st of December, 
1869, plaintiffs, who'were stock-brokers, sold certain 
Virginia bonds of defendants without authority. On 
December 28th plaintiffs wrote defendants of this sale, 
and further notified them that unless the bonds were 
paid for by January 6th, they would be sold at the Ex- 
change for plaintiffs’ account, in default of proper 
margin. That notice was received by defendants on 
3lst December. On January 6th plaintiffs sold the 
bonds and realized two per cent more than at the first 
sale, which had gone to defendants’ credit. Held, the 
sale of December 21st would have been a conversion 
within Markham v. Jaudon (41 N. Y. 235), but for the 
facts subsequently occurring. Defendants should 
either have accepted or repudiated the sale. They did 
neither, though they were bound to take their ground 
at the time. The case is within Stewart v. Drake, 46 N. 
Y. 449. Hoyt et al. v. Cubbidge et al. Opinion by 


Davis, J. 
Also, see Evidence. 


THIRD DEPARTMENT, SEPTEMBER TERY, 1873. 
EVIDENCE. 

It isin the discretion of the court to permit a wit- 
ness to be interrogated, by the party calling him, as to 
occurrences or transactions had, or statements made 
by him on former occasions, with a view to refreshing 
his recollection. 2 Phil. Ev. 891; Reg. v. Murphy, 8 
C. & P. 306; Reg. v. Chapman, id. 558; Bank of North- 








ern Liberties v. Davis, 6 Watts & Serg. 288; Cowden 
v. Reynolds, 12 Serg. & Rawle, 283; 1 Greenl. By,, 
§ 444. Flynn v. The People. Opinion by P. Potter, J, 


INSURANCE. 

Plaintiff’s wife, two days after their marriage, in 
consideration of her indebtedness to him before their 
marriage, executed to him the following paper: “I do 
hereby certify that I owe to John Rohrback the sum 
of $700, and also $25 for each and every month from 
August 14, 1863, and for every month he may live with 
me henceforth without any deduction whatever, which 
amount shall be a lien upon property.”” The wife 
owned a house; plaintiff effected an insurance upon 
the house, showing the above paper to the agent. The 
wife died, and afterward the house was destroyed by 
fire. Inasuit upon a policy, plaintiff had a verdict, 
Held, by the general term, that the wife’s prior in- 
debtedness was not extinguished by their marriage, 
but formed a sufficient equitable consideration for her 
obligation, and that plaintiff had an insurable interest, 
Lucena v. Crawford, 3 B. & P. 301; Chase v. Washing- 
ton Mutual Ins. Co., 12 Barb. 600; Zina Ins. Co. v. Ty- 
ler, 16 W. R. 385; MecGivney v. Phenix Fire Ins. Co., 
lid. 85; De Frest v. Fulton Fire Ins. Co.,1 Hall, 84; 
2 Sandf. 495; Wells v. Phil. Fire Ins. Co., 9 Serg. & 
Rawle, 103; Carpenter v. Providence Ins. Co., 16 Pet, 
495-501; Russell v. Union Ins. Co.,'4 Dallas, 421; Phil- 
lips on Ins., 8§ 290, 292, 181; Grevemyer v. Southern Ing, 
Co., 62 Penn. St. 340; Ruth’s Appeal, 4 P. F. Smith, 
173; Seymour v. Can. & N. F. R. R. Co., 25 Barb. 284; 
Herkimer v. Rice, 27 N. Y. 173; Lyon v. Brockway, 2 
J.C. R. 51. Judgment affirmed. Rohrback v. tna 
Ins. Co. Opinion by P. Potter, J., Miller, P. J., and 
Parker, J., concurring. 


MASTER AND SERVANT. 


Action after dismissal from employment by the de- 
fendant, a national bank, to recover salary for the 
unexpired term of such employment. Plaintiff hada 
verdict, and the exceptions were ordered to be heard 
in the first instance at the general term. 

Held, by the general term that a servant may be 
dismissed by his master, for misconduct, before the 
expiration of the time for which he was hired, although 
the discharge is not made at the precise time of the 
misconduct nor the grounds stated. Rithwins v. Stein- 
ner, 11 Mees. & Wels. 161; Ridgway v. Hungerford 
Market Co.,3 A. & E. 171; 4 Nev. & Man. 797; Bailie 
v. Kelb, 4 Bing. 651, that a national bank cannot hire 
one of its officers for a specified time; that knowledge, 
without objection, by defendants’ directors; that 
plaintiff was acting in its employ was not a ratification 
of the details of a contract by its president for his 
employment, unless they knew of such details. New 
trial ordered, costs to abide event. Harrington v. 
First National Bank of Chittenango. Opinion by P. 
Potter, J., Miller, P. J., and Parker, J., concurring in 
the result. 

NEGLIGENCE. 


Action for damages for causing death of plaintiff's 
intestate. One L had entered into a contract with de- 


fendant to build a brick arch 150 feet long, by the 
terms of which defendant was to furnish materials, 
centers, etc. The centers were frames of wood, four 
feet high and fifteen feet long, used to support the 
arch while building, and until the mortar had set. 
Defendant furnished four centers. The brick work 
was built upon them, and then they were moved on 
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— 
for use elsewhere. Plaintiff's intestate was in the em- 
ploy of defendant, and, under the personal direction 
of its head carpenter, was engaged in removing one 
of the centers, over which the brick work had been 
puilt, partially, on that day, when the bricks fell upon 
him and killed him. There was evidence tending to 
show that it fell because the mortar was not sufficiently 
gt. A similar arch had been built before with these 
centers, but that was of new brick, while those fur- 
nished in this case by defendant were partly old brick, 
upon which the mortar requires longer to set. The 
center was being taken out because it was wanted else- 
where. The day before L had applied to defendant 
for more centers, but they had not been furnished, 
though they were afterward. Plaintiff had a verdict, 
and the exceptions were ordered to be heard, in the 
first instance, at the general term. 

Held, by the general term, that there was evidence 
of defendant's negligence to go to the jury. Bricker v. 
N.Y. C. & tt. R. R. Co., 2 Lans. 506; Laning v. N. Y. 
C&H. R. R. Co., 49 N. Y. 521. Judgment on the ver- 
dict, with costs. Hoffnagle v. N. Y. C. & H. R. R. Co. 
Opinion by P. Potter, J., Miller, P. J., and Parker, J., 
concurring. 


SCHOOL DISTRICTS. 


1. A county school commissioner, desiring to make 
an alteration in school districts Nos. 5 and 7, in town 
of T., and No. 13 in town of B., made an order accord- 
ingly with the consent of the trustees of districts 7 
and 13, but without the consent of trustee of No. 5— 
to take effect immediately as to districts 7 and 13, but 
not for four months as to No. 5. Fourteen days after 
another order was made reciting that ‘at request of 
the trustee of No. 5,’’ the supervisor and town clerk of 
the town of T. met the school commissioner to con- 
sider the propriety of making the proposed alterations, 
and, after hearing both parties, that such alterations 
bemade. The supervisor and town clerk of the town 
of B., and the trustees of Nos. 7 and 13, were not 
notified and did not attend. The trustee of No.5 did 
not have a week’s notice, but he attended. The alter- 
ation, if valid, transferred plaintiffs from No. 5 to No. 
13. On an action by them against a trustee of No. 13, 
elected subsequent to the alleged alteration, to recover 
atax assessed against them as residents of No. 13, they 
hada judgment in the court of a justice of the peace. 
This was reversed by the county court on appeal. 

Held, by the general term, that the orders, if irregu- 
lar, could not be impeached in a collateral action. 
laws 1864, p. 1237; Williams v. Larkins, 3 Den. 114; 
Bennett v. Bender, 1 id. 141; 8 N. Y. 58; Doughty v. 
Hope, 3 Den. 252; 25 W. R. 693; 6 Hill, 646; Jackson 
v. Young, 5 Conn.; Striker v. Kelly, 7 Hill, 24; People 
v. Cook, 8 N. Y. 89; Dwarris on Statutes, Amer. ed. p. 
22. Judgment affirmed with costs. Rawson v. Van 
Riper. Opinion by P. Potter, J. 

2. The statute requiring a school trustee to make an 
assessment within thirty days after the tax is voted, is 
directory, and an assesment may be legally made after 
the expiration of that period. Thomas v. Clap, 20 
Barb. 165. Ib. 


WITNESS. 


One named as executor in a will may be a witness 
before the surrogate at its probate; and one to whom 
alegacy is left thereby may also be a witness. Harper 
v. Harper. Opinion by P. Potter, J., Miller, P. J., 
and Parker, J., concurring. 
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STOCK EXCHANGE CASES IN ENGLAND. 


The Stock Exchange has ever since the downfall of 
Overend, Gurney & Co. (limited) usurped a large share 
of judicial attention. Previous to ‘Black Friday” 
the cases in the books on the sale and transfer of stocks 
and shares, on the relative positions of seller and 
buyer. of broker and jobber, of broker and principal, 
were few. and the doctrines taught in those cases 
covered but a small portion of the daily and hourly 
transactions of capel court. Now the pages of our re- 
ports exhibit as in a mirror the dealings, customs, rules, 
and even the “slang” of that mart, which is the true 
practical realization of El Dorado. The latest install- 
ments of legal instruction on the relations of broker 
and principal appear in the October number of the Law 
Journal reports; and as one of the cases to which we 
refer was before the Lords Justices, and the other before 
the Court of Exchequer Chamber, the authority of the 
decisions is beyond dispute. The case before the Lords 
Justices (Lacy v. Hill, Scrimgeour’s claim, 42 Law J. Rep. 
LN. S.] Chance. 657) arose out of the disastrous specula- 
tions of the late Sir Robert Harvey. Such a case as 
this affords a terrible revelation of the dangers which 
beset all customers of private banks; for such persons 
are atthe mercy of a man who, being to all outward 
appearance, an honest man of business, may indulge 
behind the scenes in a class of gambling compared with 
which the turf and the table are child’s play. Thus, we 
find that Sir Robert Harvey, some short time before 
the fatal July 15, 1870, was speculating through his 
brokers on the Stock Exchange, to an extent which, 
if known in Norwich, would have driven every 
customer off the bank books in twenty-four hours. 
He had, before July 15, become the purchaser of £150,- 
000 Italian stock, and £204,000 Spanish stock; of 
course, in the desperate hope of retrieving at one 
grand coup his previous losses. These stocks had 
been bought for him by Messrs. Scrimgeour and had 
been paid for by the latter firm. As the market 
was not favorable fora sale, these transactions were 
*continued;”’ that is to say, the brokers found the 
money, and the stocks were considered as the property 
of the brokers until the transactions should be closed. 
The brokers, in this instance, had borrowed the neces- 
sary funds for this purpose of their own bankers, and 
had deposited the stocks in the usual way as security for 
the loan. In the ordinary course of things, if nothing 
had occurred to call for a different line of action, the 
brokers would have kept the transactions open to the 
next account day, July 28. But Sir Robert died on July 
15, and the banking firm of Harveys & Hudsons closed 
its doors on July 16. Thereupon the brokers proceeded 
to dispose of the stocks as rapidly as they could, and 
succeeded, on July 16, 18 and 19, in selling the whole 
quantity on hand. By the account day the stocks had 
fallen below the prices at which Messrs. Scrimgeour 
had sold. The prices at which the stocks were actually 
sold were, of course, less than the prices at which they 
had been bought, and Messrs. Scrimgeour claimed the 
differences as against the estate of Sir Robert Harvey. 
Evidence was given that, according to the rules of the 
Stock Exchange, a broker is at liberty to close his prin- 
cipal’s account when, upon the death or insolvency of 
the principal, no one appears to take up the responsi- 
bility of pending transactions by selling or buying 
equivalent stocks, as the case may be. This rule is 
manifestly just and reasonable, and was pronounced so 
to be by Lord Justice Mellish. But, independently of 
any Stock Exchange rule, the claim was good, because, 
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as a simple case of principal and agent, the principal 
was bound to indemnify the agent on these transac- 
tions. Indeed, the only contention against the claim 
rested on the theory of an absolute contract between 
the parties to purchase for the particular account day, 
and of non-performance of such contract. But the 
lords justices were clearly of opinion that it was a case 
of principal and agent, and not of such a contract as 
was suggested. If the stocks had suddenly risen after 
the sales, and bef. the t day, the claim of the 
brokers would have been liable te be defeated pro tanto 
by a set-off. But as in this instance the stocks con- 
tinued to fall, ne such counter-claim could be made. 
The other case to which we would refer is Duncan 
and another w. Hill, Same v. Beeson, 42 Law J. Rep. (N. 
8.) Exch. 179. In that case—for although there were 
two actions, the point in the twe was precisely the 
same, and arese out of the same incident — the defend- 
ants had empleyed the plaintiffs as brokers to carry 
over certain transactions on the Steck Exchange 
from July 15 te the account day, July 27. On a day 
intermediate between these twe dates, namely, on 
July 18, the plaintiffs, owing not te any default on 
the part of the defendants, but by the failure of third 
parties, strangers to the defendants, to carry out 
their engagements, became and were proclaimed in 
the customary way “‘defaulters’’ on the Stock Ex- 
change. Thereypou the official assiguees, appointed 
under the Steck Exehange rules, “fixed the prices”’ 
at which the several transactions of the defaulting 
brokers shoyld be elesed, and the result of closing 
the transactions of the two defendants was, that 
as against the defendant Hill there was a deficit 
of upwards of 4,000@., and as against Beeson of 
425l.; and it was te recover these amounts that the 
actions were respectively brought by the plaintiffs. 
The Court ef Exchequer was of opinion that the plain- 
tiffs were entitled to succeed; but in the Court of Ex- 
chequer Chamber this judgment was reversed. Now, 
as was explained in the Chancery case ef Lacey v. Hill, 
on which we haye commented, such actions or claims 
as these are in contemplation of law founded upon 
allegations that the ageuts have suffered loss by reason 
of having acted as such fer their principals, aud should 
be indemnified accordingly. Applying this princi- 
ple, ean we say that the brokers in this instance 
were subjected to loss by reason ef the transactions 
which they had entered inte fer and on behalf of 
their principals? Surely net. The loss was occa- 
sioned by a default of their own; that is to say, by rea- 
sou ef their inability to meet other obligations, in cen- 
sequence of which inability they were compelled to 
submit te the premature closing ef all their trausac- 
tiens. As the court said, it was content with the facts 
of the case that the brokers would have become insol- 
vent at the precise time at which they did, if they had 
uever done business at all for thedefendants. In point 
of date the judgment in Duacan v. Hill was delivered 
by the Court of Exchequer Chamber some few days 
before that of the Lords Justices concerning the claim 
of Messrs. Scrimgeour, and wasapproved by the Lords 
Jastices. But it is obvious that the legical order of the 
eases was inversely as their order in point of time, and 
that both become more intelligible by the transposi- 
tion which we have ventured te make.—Law Journal. 
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Hon. W. K. MeAllister, Associate Judge of the 

Supreme Court of Illinois, has resigned his position te 
accept the office of Corporation Counsel of Chicago. 





COURT OF APPEALS DECISIONS. 


The following decisions were announced in the 
court of appeals on the 25th inst. : 

Judgment affirmed with costs — Mitchell v. West, 
Zogbaum v. Parker, Pope v. Cole, Falkenam v. Fargo, 
Fabbri v. The Phoenix Insurance Co., Wells v. Blair, 
Cook v. Whipple, Emmons v. Bames. —— Judgment 
reversed and new trial granted, costs to abide event — 
Putnam v. The Broadway and Seventh Avenue R. R. 
Co. —— Judgment of supreme court reversed and pro- 
ceedings and order of county judge affirmed — The 
People ex rel. Green v. Smith. —— Judgment affirmed 
— Boyce v. The People. —— Order affirmed, except as 
to the extra allowance, and so much of the order ag 
grants the respondent an extra allowance of $1,000, 
reversed, without costs of this appeal to either party — 
In the matter of the Rensselaer and Saratoga Rail- 
road Co. v. Davis. ——Order reversed and motion 
denied, with costs— Mills v. Bliss. —— Appeal dis- 
missed with costs — Scroggs v. Palmer. 

> 
LEGAL NEWS. 


Yale College Law School has forty-five students, an 
increase of nine since last year. 

Richmond is the only county in this State which 
gave a majority in favor of appointing the judges, 

Miss Artie Wallace has been appointed deputy cir- 
cuit clerk of Boone county, Ky. 

The annual report of Attorney-General Williams is 
nearly completed, and will be in type in a few days. 


On Wednesday last the Court of Appeals adjourned 
to the 2d of December. 





Ex-President Woolsey is lecturing on international 
law before the Yale College Law School. 


The New Jersey Constitutional Commission has con- 
cluded its work, and adjourned until the fourth Tues- 
day in December for final revision. 


Hon. James 8S. Fraser, of Indiana, Iate of the Mixed 
Commission under the Treaty of Washington, has been 
appointed by the Secretary of the Treasury to aid in 
the adjustment and decision of claims for payment for 
cotton arising under the act of Congress of May 18, 


1872. 
a 


The Freetown correspondent of the Times refers to 
a singular and objectionable practice prevalent there. 
It appears that many of the large mercantile houses 
and wealthier residents are in the habit of retaining 
ali the barristers in the settlement. The local bar 
accept a yearly retaining fee of £10. For this sum 
they are bound not to appear against those who retain 
them in any suit or action that may be brought against 
them during the entire year, although in any particular 
case no brief may have been sent to them by those 
who have retained them. A native who may have 
suffered some serious wrong from an European, when 
he endeavors to obtain redress finds that it is impos- 
sible to obtain an advocate. If he is rash enough to 
try and himself obtain justice in the supreme court, 3 
demurrer or a motion to set aside his declaration, or 
to do something or other which is absolutely unintel 
ligible to him, soon convinces him that if he believes 
justice is open to all in an English settlement he is 
greatly mistaken.— Solicitors’ Journal. 
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THE STATUTE TO LEGALIZE THE ADOPTION 
OF MINOR CHILDREN. 

It may be accepted as a truism that except in very 
recently organized States, or on an unforseen and im- 
perative emergency, legislation on a subject thereto- 
fore left to usage is of comparatively rare occurrence. 
“Zegis virtus hec est, vetare, imperare, permittere, 
punire.” The office of a statute is to command, for- 
bid, permit, or to punish. When nothing is to be 
either commanded, forbidden, allowed or punished, 
law is unnecessary. To take up a matter and legislate 
unnecessarily is different from new enactments im- 
proving the existing law. Ours is a democratic and 
republican system of government, or as near to it as 
Montesquieu would have one, and our people are a 
progressive people. Such changes as are needed — 
I mean actually and not speculatively or theoretically 
needful — should be promptly made for tempora mu- 
tantur et nos mutumar in illis, and changes or amelio- 
rations can be presumed to be founded on the wants 
of the people, although a new statute is frequently 
based on prior judicial action. What, in this respect, 
is the character of the recent statute of this State “ to 
legalize the adoption of minor children by adult per- 
sons” (N. Y. Sess. Laws, 1873, ch. 830, pp. 1243, et seq.). 
The subject-matter of this act, expressed in its title, is 
to “legalize” the adoption of minor children. Had 
this theretofore been unlawful? What is the defini- 
tion of the word “adoption” in respect to such pur- 
pose as a law term in this State? I assert that there 
isno such definition in any previous statute, or in the 
published opinions of our courts, and that no one can 
maintain that the matter intended to be legalized was 
ever an illegal transaction. Indeed, the thirteenth 
section of this statute provides that “nothing herein 
contained shall prevent proof of the adoption of any 
child heretofore made, according to any method prac- 
ticed in this State, from being received in evidence, 
nor such adoption from taking the effect of an adop- 
tion hereunder.”” What was meant by adoption be- 
fore this statute? “‘Apoption —a taking of another's 
child as one’s own, not recognized in English or Amer- 
ican law, but still regulated by law in Germany and 
France as it was in Rome” (Appleton’s American 
Encyclopedia, vol. 1, p. 132, tit. Adoption). 

What facts are necessary to be proved as consti- 
tuting adoption? The best expression of the popular 
understanding of what it is proposed to accomplish 
by the adoption of a child is to say it is to provide a 
home, to care for, educate and befriend a minor child 
80 as to better its future condition in life. “If you 
trust the dear child to me, said Mrs. Boffin, with a 
face inviting trust, he shall have the best of homes, 
the best of care, the best of education, the best of 








friends; please God, I will be a good, true mother to 
him” (Dickens’ Our Mutual Friend, vol. 1, ch. 16). 
But Ch. J. Merrick, in Vidal v. Commagere, 13 La. Ann. 
Rep. p. 516, construing the legal effect of the term in 
a case arising not under the general laws of Louisiana, 
of which an abstract will be found hereafter, but un- 
der a special statute providing only and no more than 
that certain parties were “ authorized to adopt, by a 
notarial act, a certain child as their own,” in deliver- 
ing the opinion of the court holds that by such an 
adoption, and without any further words, the adopted 
child becomes to all intents, and for the purposes of 
descent, as if a legitimate child born in wedlock to 
the parties adopting. Our New York statute, however, 
in most positive terms debars the person adopted from 
the right of inheritance by descent ($$ 10, 13), and as 
to property, real, or personal, or trusts, or devises, etc., 
“said child adopted shall not be deemed to sustain the 
legal relation of child to the person so adopting.” To 
complete the act of adoption requires at least two 
parties, the person adopting and the adopted, and when 
completed is the legal act whereby an adult person 
takes a minor into the relation of child, and thereby 
acquires the rights and incurs the responsibilities of 
parent in respect to such minor ($1). The child is 
thenceforth to be regarded and treated in all respects 
as the child of the person adopting (§ 9), and when 
adopted is to take the name of the person adopting, 
and the two henceforth shall sustain toward each 
other the legal relation of parent and child, and have 
all the rights and be subject to all the duties of that 
relation, excepting, respecting the minor, the right of 
inheritance (§ 10). 

What rights are conferred on the adult party in re- 
gard to the person and property of the minor? In 
regard to property, a father can inherit real estate from 
his child (1 N. Y. Stat. at Large, Edmonds’ Ed., p. 
702, § 1), and take personalty, as next of kin, under 
the statute of distribution (2 id. p. 199, § 70). Will 
the adopted father take instead of the “ natural” heirs, 
or next of kin, of the adopted? Though by section 
12 the parents of an adopted child are relieved from 
all responsibility for its acts, and are to have no rights 
over it, yet as this provision is evidently confined to 
the person, how is it with the property? As to the 
rights over the person, there is a perhaps well-founded 
notion that they are illusory. Ever since the decision 
of Mercein v. The People ex rel. Barry, 25 Wend. 64, 
many of our best lawyers have advised that in this 
State a child of an age to allow of any degree of dis- 
crimination can select a home for itself, and will not 
be restored to its father on habeas corpus, and as to 
infants of tender years, requiring nurture and mater- 
nal care, a mother, or party claiming from the mother, 
has the right to deprive the father of the custody of 
his child. The father’s supposed common-law right 
to the person of the child is considered contingent on 
his social station, pecuniary ability, regularity of 
habits, evenness of temper, etc. Many of the readers 
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will remember the frantic efforts of the father in 
D’hauteville v. Sears, in several of our States, to gain 
possession of his first-born, from whom he was ex- 
cluded by family differences. In a case within my 
own experience (Hr parte Rosat, not reported), be- 
fore a (now deceased) justice of the supreme court, 
in the first district, a father could not succeed to obtain 
his female child, aged ten years, from the mother. She 
had a rich protector, and his more luxurious home. 
The father was, alas, a poor man, working for a pro- 
fessional livelihood, and from the south of Europe — 
had a fiery temper, though no act of even considera- 
ble ungentleness could be proved against him. The 
consideration of “nurture” was paramount. Nor 
have I been able to find a New York case affirming 
the dictum of Lord Hardwicke, in Harvey v. Ashley 
(3 Atkyns, 55), that “the law has intrusted the 
fathers and guardians with the marriage of their chil- 
dren and wards,” so far, at least, as to make a binding 
settlement for a minor female of her separate estate. 
I doubt whether this was ever law in England, but 
am certain that it is not the law of this State. There 
may be left a residuum of a cause of action per quod 
ser amis, the same as in case of an apprentice, but as 
for potential dominion, the molliter manus imposuit, 
the confining to a home, I do not see that it can be 
legally enforced. The provisions of the Revised 
Statutes, ‘Of Parents and Children” (2 N. Y. Stat. 
at Large, Edm. Ed., p. 155, § 1, et seg.), only apply to 
the rights of a divorced mother, and to children living 
among the Shakers. As the probability of the adop- 
tion of an idiot is so very remote, I do not trouble the 
reader with thinking of the contingency. Proceeding 
to consider the legal relations of the party adopted, the 
act is definite that such person must be a minor, and 
therefore not sui juris, not capable in law to enter 
into any legal engagement binding upon him, unless 
ratified after arriving at the legal age of maturity. 
Does the law assure to him a home, friends, care and 
education? Does it assure it to lawful children? It 
changes his name, but as to that no new legislation 
was necessary (Hx parte Snooks, 2 Hilton R. 566). One 
of the effects of the statute is prima facie to change 
the right of property in the earnings of the child. 
Can we (in proceedings under § 11) change the right 
of property acquired by the legitimate father of issue 
long before the passage of this act in the earnings of 
his children, virtute matrimonii, any more than he can 
be deprived of his tenancy by the curtesy in cases 
outside of the operation of the acts relative to married 
women, against his consent and without due process 
of law? In the case under section 4, of an infant 
who did not consent, or whose consent is not required, 
is this act of any force or validity whatever? There 
are also contingencies which have not received any 
consideration whatever from the legislative mind — 
for instances: Supposing the adopted to have legiti- 
mate issue at the time of adoption; is such issue of 
legal relation to the party adopting? What will be 








the status of issue born to the party adopted after 
adoption relative to the parent by adoption? What 
is to be the effect of such adoption in regard to third 
parties, particularly in regard to intermarriages, go 
carefully legislated for by the French and German 
Codes (see on this matter below)? Are agnate or cog. 
nate relations established by the legal increase of the 
number of children? Are the criminal or police laws 
compelling support of relatives applicable to the 
status created under this statute? If the child has 
been adopted by the husband with the consent of the 
wife, in case of the decease of the husband what are 
the rights of the wife, and in case she also survive 
the child dying intestate, and without issue, what can 
she claim from his estate? Supposing the adopter to 
be unmarried at the time of adoption; what is the 
effect of such marriage on the adopted ? 

In the ever-changing kaleidoscope of human events 
these and many other questions may arise upon this 
statute. What judicial dicta have we as elements of 
a decision? If we had a definite legal explanation 
of the term Family, we would have a guide in the 
right direction. As far as I know, the only statutes 
of this State speaking of “ family” are, (1) The exemp- 
tion from execution to housekeepers having a “ fam- 
ly;” (2) the statute authorizing the acquisition of 
family burying plots, which are too distressing and 
grave statutes to be here considered. Our political 
organization does not admit a description of a family 
as a home society. In Prussia the relation between 
husband and wife and parents and children constitute 
the proper home society (Haeusliche Gesellschaft), and 
to which the domestics may be considered as belong- 
ing (Allgemeines Landrecht, part 1, tit. 1, §§ 3,4). The 
foundation of family relations are there held to be 
derived by descent from common ancestors (id. § 5). 
Here we do not recognize “a house ” or “family” to 
occupy in law a recognized position as a subdivision 
in our system. “Family,” “child,” “heir,” have rela- 
tion only to the transmission of title to property. 
These terms occurring in wills or settlements are fre- 
quently held inoperative, as being too indefinite or 
remote. The English and American authorities on 
this point will be found in Jarman on Wills, Redfield 
on Wills, Bright’s Husband and Wife, Reeves’ Domes- 
tic Relations. Schouler’s excellent work on the same 
subject, and other standard treatises. 

To return to the matter of “ adoption.” It has been 
considered by many very conscientious citizens that 
good reason existed to allow the legitimation of those 
who are technically called ‘“ ex coneubinate,” as an act 
if not of bare justice yet of proper reparation. The 
Roman law permitted this legal recognition. England, 
however, has obstinately refused to introduce such 
law, and the States who descend from Great Britain 
have followed her. At the Statute of Merton, 
20 Henry III, A. D. 1236, “ Ht rogaverunt omnes 
Episcopi magnates ut consentirent quod nate anti 
matrimonium essent legitimi sicut illi qui nate sunt 
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post matrimonium quantum ad successionem hered- 
itariam quia ecclesiatales habet pro legitimis. Et 
omnes comites et barones wna voce responderunt 
quod nolunt leges angliae mutare que hucusque usi- 
tate sunt et approbate.” Barrington in his ‘“ Ob- 
servations on Ancient Statutes ” (London, 1796), pp. 
44, 45, says: “ The remarkable opposition to the intro- 
ducing this part of the civil law probably arose from 
its being proposed by one of the Poictevine favorites 
of Henry the Third. The sturdy Barons not ap- 
proving of the proposer rejected the proposal wna 
voce. You are a foreigner and shall not introduce 
foreign laws, be they good or bad.” In another reign 
by special act and favor the children of John of 
Gaunt, by his wife Catherine before marriage, were 
made legitimate. Sir Edward Coke, 3 Inst. p. 208, 
mentions that William Deha Pole, Duke of Suffolk, 
attempted the same innovation in the reign of Henry 
VI, and this is stated by Barrington to have occa- 
sioned the writing of Fortescue’s treatise “ De Laudi- 
bus legem angliae.” The laudation and praise given 
to the English law of that day, is that it is tricky, 
ambiguous and inconsistent. “ Leges angliae plenae 
sunt tricarum ambiguatatumque et sibi contrariae.” 
Legitimation, however, is not adoption, and has not 
been so considered in ancient as well as modern 
times, though there is a general impression that they 
are synonymous. Adoption is most frequently 
termed adrogation, and a brief account of this law 
from continental sources will prove instructive as 
well as interesting. In Greece, adoption of a child 
would seem to have invested the party adopted with 
the rights of legitimate children. In the oration 
against Macartatus, which was an action in the nature 
of an ejectment, Demosthenes claims title for the 
plaintiff, as a son by adoption. He says that the 
decedent’s next object of anxiety was that “a son 
* * should be adopted by him into his own family 
* * * for he considered * * * * that this 
would be the best means of preserving his house 
(ixos) and preventing its extinction.” And in the 
case of Leochares, also a case to recover an inherit- 
ance in lands, title is claimed through adoption as a 
means of descent in case of intestacy. (Kennedy’s 
translation of Demosthenes’ Miscellaneous Orations, 
Bohner ed., pp. 6, 26.) The relation thus created 
was termed eciseroiysaro-, the natural father ex more gai 
and the adopted eswoergai- For historical informa- 
tion in much earlier times, I refer to a brief but 
most elaborate paper of the late Dr. Wolfgang, 
Wessely-Professor, of the Law Faculty of the Univer- 
sity of Prague, to be found in the serial Ben Cha- 
narjah ed., Ch. Rabbi Loew, 1858, p. 391. 

The Roman law was most explicit and systematic. 
Our subject was treated of in two classes, “ Adroga- 
tion” and “ Datio in Adoptionem.” It was to be in 
imitation of nature adoptio naturam imitatur and 
confined to the relationship of parent and child. The 
relations of brother, or sister or nephew were not 





created by it. The adopting father must be at least 
sixty years of age, must be at least eighteen years 
older than the person adopted and must not have 
children of his own or liable to a natural increase, 
unless it was proved that his own children would 
suffer no injury by the adoption. The person adopted 
had to be sui juris, and the transaction itself be sanc- 
tioned by the supreme power of the State itself. 
There was one special result that the children of the 
person so adopted or adrogated became part of the 
family of the adopting person. (Gaius trans. by 
Tomkins & Lemon, pp. 94, 95.) Cicero (Cic. pro. dom. 
13-34, 35), shows that Clodius a patrician and a senator 
desiring to become a Tribune wished to change his 
status to that of a plebeian, and had given himself 
in adrogation to a plebeian younger than himself. 
The great orator denounces this scheme. He says 
that the adopted became the heir of the name, wealth 
and religious duties of the adopter, “hereditas nominis 
pecuniae sacrorum secutae sunt.” Augustus would 
not adopt Tiberius until the. latter had adopted Ger- 
manicus so that the latter should at once become tlie 
grandchild of Augustus. (Ortolan’s Inst. p. 102, § 11). 
There is an instance of the imperial dignity succeed- 
ing to an adopted child. Julius Cesar adopted Octa- 
vius by testament which adoption was ratified by a 
plebiscite. (Ib. Lib. 1, Tit. 11, p.92,n.1.) The “ datio 
in adoptionem ” was when the natural father was con- 
sidered as having disposed of his child to the adopting 
party. The proceeding was in court before the 
praetor in the nature of a private litigation and judg- 
ment upon nil dicit. The adopter claimed the child 
as his by virtue of a supposed but in fact fictitious 
transfer, the father did not deny and thereupon judg- 
ment was decreed that the child .belonged to the 
claimant. This, by the by, was not the only case 
where a title upon fiction and by nil dicit could be 
made res judicata (Ortolan Ib., note 1.) Justinian 
limited the rights accruing by this method. He pro- 
vided that the filius or party adopted should not lose 
by his adoption into the family of another. He ob- 
tained a right of inheritance in case of intestacy, but 
could be disinherited by will. He was not numbered 
among the heredes necessarit. (Gaius above transl. p. 
97.) A childless woman being a widow who had 
lost her child by death might under sanction of the 
Supreme power adopt a child and their mutual rela- 
tionship was that which had subsisted between her 
and the departed child. There was a mutual right 
of inheritance. In the time of Gaius faminae vero 
nullo modo adoptare p t, etc. Justinian added; 
“ Sed ex indulgentia principes ad solatium liberorum 
amissorum adoptare possunt,” which is still further 
extended by the Diocletian constitution, “et eum 
perinde atque ex te progenitum ad vicein naturalis legit- 
imique filii habere permittimus.” (Note e of Tom- 
kins to Gaius, at p. 100, on authority of Dioclet. & 
Max. Le. 5, Cod. de Adopt. 8, 47, Ortolan, supra, 102.) 
It is noticeable that a law professedly only in the 
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interest of humanity should kave been subject to 


abuse. The capacity of the Roman citizen to take 
by testament or to hold certain public office was 
sometimes dependent on the number of his children. 
To evade this provision adoptions were made, and 
when the pecuniary or political benefit had been ob- 
tained an emancipation again relieved from the obli- 
gations toward the adopted child. Tacitus (Annals 
15) reports the Senatus Consultus putting an end to 
this method of business. Ne simulata adopteo in ulla 
parte numeris publici juvaret et ne usurpandis quaerem 
heereditatibus prodesset.” 

The Roman law became the civil law of the conti- 
nent, and as no sturdy Baron opposed the church- 
man, we can safely assume that our subject passed 
into law wherever the general policy of the insti- 
tutes became accepted as the rule of government. 

In France the matter of adoption of children be- 
came one of the earliegt to be considered in connec- 
tion with the codification of their civil law. The dis- 
cussions commenced atgthe session of the conseil 
@etat on the 27th Brumaire year 11 of the republic. 
Berlier presented the draft of a bill, and argued in its 
favor, but there. were wide differences of views. 
Treilhard Boulay, Tronchet, Cretet, Thibeaudeau 
Count Portalis, the Consul Cambaceres, names not 
surpassed in French jurisprudence and legislation, par- 
ticipated. The first Napoleon, then first consul, was, 
also, present and joined in the debates. He favored 
a liberal policy in consonance with the general prin- 
ciples of the Komarlaw. He held that the trans- 
mission of the damily name was the main object of 
the institution. (Discussions du conseil d'etat et du tri- 
bunat sur le codp-civil. Paris, 1850, Vol. 2, pp. 218 
to@37.) After ggveral sessions they settled upon, the 
draft of a bill which was sent to the tribunes, and 
which is the subject of most exhaustive reports by 
Berlier from the council of State and the Tribune 
Perreau, and to an able speech by the Tribune Gary 
in corps legislatif. (Ib. Vol. 1, Docs. 28, 29, 30, pp. 212 
to 239.) These preparations led to what now is chap. 
1, title 8, lib. 1, of the code civil of France, adopted 
March 3, 1803, and is the present statute of France. 
The term used is “adoption,” not “adrogation.” It 
is a solemn contract sanctioned by judicial authority, 
by which, without taking an adult from his natural 
family he establishes between himself and the party 
adopting purely civil relations of paternity and 
assumed childhood. 

The right of adoption is permitted only to persons 
over the age of fifty years, having at the time of 
adoption no children or legitimate descendants, and 
must be at least fifteen years older than the person to 
be adopted. No one can be adopted by more than 
one person, except by husband and wife, except in 
testamentary cases. The faculty of adoption can 
be exercised only toward a person who, during at 
least six years of his minority, has been the object of 
the care or bounty of the adopter. The adopted 
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must be of age at the time of the adoption. The 
name is thereby changed, but the adopted remaing 
and preserves all his rights in his natural family, but 
marriage is prohibited between the adopter and the 
adopted or his descendants; between the adopted 
children of the same person; between the adopted 
and the children which may be born to the adopter; 
between the adopted and the widow of the adopter, 
or the adopter and the widow of the adopted. The 
adopted acquires no right of inheritance in the estates 
of the collateral relatives of the former, but has such 
right to the estate of the adopter as if born to him in 
marriage, even though other children may be born 
him. In case of decease of the adopted without 
legitimate descendants, such part of his property 
acquired by gift from the adopter, if existing in 
specie, returns to the giver or his heirs, but the sur- 
plus, if any, is to go in the first instance to his 
natural parents, to the exclusion of all others except 
the legitimate heirs of the adopter. These are the 
general outlines of § 343 to § 352 of the Code. The 
present law of Prussia is in the main very similar, 
except that a minor may be adopted with the con- 
sent of his natural father (Allgemeines Landrecht, 
etc., Berlin, 1863, vol. 2, title 2, division 10, § 666, 
etc., pp. 154, ete). Such is also the Austrian law, 
except that it expressly provides that an illegitimate 
child cannot be adopted (Dr. Muller’s Rechtsbuch, p. 
484, Vienna, 1867). I leave to antiquarians an in- 
vestigation of the Knesatzung and Waffen-Annahme, 
etc., of the ancient Teutons. 

In the portions of the United States formerly 
Spanish and French territory, laws have been adopted 
of which the following is an abstract: 

Texas—apoption. See Paschal’s Digest, vol. 1, p. 
102. — Art. 30 (5) [1]. That any person wishing to 
adopt another as his or her legal heir, may do so by 
filing in the office of the clerk of the county court in 
which county he.or she may reside, a statement in 
writing by him or her signed and duly authenticated 
or acknowledged, as deeds are required to be, which 
statement shall recite in substance that he or she 
adopts the person named therein as his or her legal 
heir, and the same shall be admitted to record in said 
office. 

Spanish Law. — 235, The Mexican law in force in 
1832, did not permit any one who had a legitimate 
child living to adopt a stranger as co-heir with such 
child. Teal v. Sevier (Galv.—Austin, T., 1st April, 
1863). Parents could then only give away one-fifth 
of their estate. (Escriche, words Adopcion, Legitima, 
Herencia and Quinto.) But it devolves upon those 
attacking the gift to show the excess. Ib. 

The Civil Code of Louisiana, adopted in 1808, has 
been in operation ever since: 

Any person may adopt another as his child, except 
those illegitimate children whom the law prohibits 
him from’ acknowledging; but such adoption shall 








not interfere with the rights of forced heirs. 





© €9° ES Be 








2&SsFr 





BBBeSerttaadaae f 


oo 


uu 


in- 


) in 
ate 
ich 
rl, 
ifth 
na, 


ept 
its 





THE ALBANY LAW JOURNAL. 





357 














The person adopting must be at least forty years 


* old, and must be at least fifteen years older than the 


person adopted. 

The person adopted shall have all the rights of a 
legitimate child in the estate of the person adopting 
him, except as above stated. 

Married persons must concur in adopting a child. 
One of them cannot adopt without the consent of 
the other. 

Of the States deriving their jurisprudence from the 
Common Law, Massachusetts is the only one which I 
know of having statutes upon the matter under consid- 
eration. See chap. 110, Gen. Stat. Mass. 1860; chap. 
310, supplemental to Gen. Stat. 1871. The most mate- 
rial portion of which (§ 8, in regard to inheritance) 
makes the adopted child an heir and invests the rela- 
tion with all other legal consequences and incidents 
of the natural relation of parents and children, the 
same as if he had been born to them in lawful wed- 
lock, except that he shall not take property expressly 
limited to heirs of body, nor property from lineal or 
collateral kindred of such parents by right of repre- 
sentation. 

The reader can form his own opinion as to the 
identity of the legal principles underlying the statute 
of this State and those of all the other governments 
to whose legislation I have called attention. We 
discountenance the descent, the others establish it. 
We permit minors only to be adopted, the majority 
of the others require the new member of the house- 
hold to be of age when he enters it. Other countries 
say that marriages in such cases shall be restricted, 
and no opportunity given to disturb peace among 
relatives, we express nothing on these important 
matters in our law. We are silent on the questicn 
of legitimacy, while the others either expressly or 
by inference exclude illegitimate children from their 
statutes of adoption. They give to the parent in the 
last case a specific remedy to restore his children 
their natural rights ab initio, and we say to him that 
we are silent as to legitimation, but you may give 
them your name, by adoption, which implies that 
they are either your illegitimate or at best not your 
natural offspring. 

The forms of procedure in such case made and pro- 
vided being subsidiary, I have not made them the 


subject of any remark. 
Pur J. JOACHIMSEN. 


————- oe -- — 
CURRENT TOPICS. 

Charles T. Sherman evidently considers himself a 
deeply injured man. In his letter to the President 
resigning the judgeship of the District Court of the 
Northern District of Ohio, he virtually admits that, 
for a pecuniary consideration, he contracted with 
certain New York brokers to lobby and wire pull in 
their interests, and this, he says, was the only fault 
found with him by the Cleveland Bar — the action of 
which in asking him to resign, he adds, was influenced 





by motives far worse than any attributed to him. The 
judge proceeds to give his notions of judicial purity, 
integrity and honor. “This employment (by the New 
York brokers) could in no way conflict with my official 
duties. The subject-matter could in no way come 
before me for judicial action. No law or moral 
obligation prohibits a judge from seeking the repeal 
of any law, with or without compensation” — 
which, in plain English, means that no law or moral 
obligation prohibits a judge from being a paid lob- 
byist. Happily, such moral or ethical notions are 
not generally entertained by the judiciary — and it 
is with considerable surprise that we find them 
coupled with such a sensitive spirit as must be Judge 
Sherman’s, for he says: “Constituted as I am, 
rather than undergo the pain of having my name 
and actions and motives, and those of my family and 
relatives, canvassed and commented upon in a friendly 
or unfriendly spirit by persons either in or out of 
Congress, I would prefer to retire from my present 
position.” Take him all in all—his notions and his 
constitution — Judge Sherman is not the man for the 
Bench. 


The punishment of Tweed’s counsel for contempt 
of court, on Saturday week, was an extraordinary 
proceeding. At the commencement of the recent 
trial of Mr. Tweed, his counsel handed up to Judge 
Davis a paper suggesting that by reason of partiality 
or prejudice he ought not to sit as judge upon the 
trial of the case. At the close of the trial the coun- 
sel signing this paper — Messrs. Fullerton, Graham, 
W. O. Bartlett, Elihu Root, W. Bartlett and W. 
Edelsten — were ordered to appear in court on Sat- 
urday last. On that day Mr. Fullerton, in his own 
and his associates’ behalf, read an elaborate defense, 
disclaiming any intent of disrespect to either the 
judge or the court, or intent to intimidate the judge 
or to drive him from the bench, and insisting that, in 
view of the explanations given, they had done 
nothing unbecoming their duties as counsel or dis- 
respectful to the court. Judge Davis thereupon re- 
marked that if the paper had been handed to him 
privately or out of court, it would have dropped 
silently into oblivion, but having been presented in 
court, and after the case had been called, he could 
not regard it asa personal matter. He regarded it 
as an effort to induce the judge to leave the bench, 
to surrender the position in which he was sitting and 
to intimidate the court from the performance of its 
duty. The judge declared that he was actuated, not 
hy personal feelings, but by a conviction of solemn 
duty toward the Bar, toward the court, and above all 
toward the administration of justice, and after com- 
menting at some length upon the proper limits of a 
counsel’s duty, he imposed a fine of $250 each on 
Messrs. Fullerton, Graham and W. O. Bartlett, and a 
lecture upon the others —the junior counsel. Upon 
the merits of this affair it is not necessary to com- 
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ment. One thing is tolerably clear, however, that if Among those lost by the wreck of the Ville dy 


it is essential to the due administration of justice that 
judges should be impartial, unprejudiced, Judge 
Davis ought not to have presided at the second trial 
of Tweed; for he had already said in his charge to 
the jury on the first trial: ‘Although you may be 
able to see, as I hope you are, that I have but one 
opinion of these transactions myself individually, yet 
you are not to be governed by that opinion, That 
opinion is not to be controlling upon you. If you 
think these things are just and fair, it is of no conse- 
quence that I think otherwise.” We have yet to 


learn that it is any part of a judge’s duty, or even 
proper for a judge, to inform a jury of his opinions 
on questions of fact, even with the modification that 
they are not te be governed by such opinions. 


The President has nominated Attorney-General 
Williams to the high office of Chief Justice of the 
United States. There is very little that is gratifying 
about the fact. His qualifications, so far as experi- 
ence goes, may be estimated from the following 
sketch of his career: He was born in Columbia 
county, N. Y., in 1823, was admitted to the Bar in 
1844, went to Iowa and was, in 1847, elected judge 
of the first district court of that State, which position 
he held until 1853, when he was appointed by Presi- 
dent Pierce Chief Justice of the Territory of Oregon. 
He was re-appointed in 1857, but soon after resigned 
and resumed practice at the bar. In 1864 he was 
elected to the United States Senate, where he re- 
mained until appointed Attorney-General. Nine 
years’ practice at the Bar, and nearly eleven years’ 
occupation of the bench, make up the term of his 
apprenticeship to the law prior to his becoming At- 
torney-General. We have taken the pains to examine 
the three volumes of Green’s Reports, and find that 
nearly fifty per cent of his decisions while on the 
district bench of Iowa were reversed by the Supreme 
Court. His opinions as Chief Justice of Oregon are 
all contained in the first volume of Oregon Reports, 
and are, with scarcely an exception, on questions of 
trifling importance. That he is a lawyer of more 
than average capacity, and a man of integrity and 
honor, is no doubt true; but that he is fitted either 
by education, experience or ability for the office of 
Chief Justice, very few will believe. Among all the 
names that have been prominently mentioned in con- 
nection with the office, we doubt if there was one 
that would have been received with less satisfaction, 
except of course by the mere partisan, than that of 
George H. Williams. It is admitted that he was the 
third choice of even the President, Senator Conkling 
having been the first and one of the Associate Jus- 
tices the second. Conkling would not accept, 
and the friends of the second, it is said, “by their 
officiousness, disgusted the President.” — Ex-Solici- 
tor-General Bristow, of Kentucky, has been appointed 
Attorney-General. 





Havre was Judge Peckham, of the court of appeals 
of this State, and his wife. Worn by labor and bro. 
ken by disease, he was on his way to Southern France 
in search of rest and health. To all who knew him, 
to his neighbors, his friends, to his associates upon 
the bench, and to the members of the Bar, the news 
of his sudden death has come with the most painful 
surprise and regret. For us who saw him, as it were 
but yesterday, in his accustomed seat upon the bench, 
it seems almost impossible to realize the fact that the 
place which knew him so long shall know him no 
more forever. For more than ten years has he occu- 
pied a high judicial position in the State, and always 
worthily and ably. Thoroughly read in the learning 
of the law, strong in judgment, clear and quick in 
the perception of the right and steadfast in its main- 
tenance, he had worthily won a place along side of 
the best judges of the State. 
+ 0 > 6 — 
ELECTION TO AVOID A CONTRACT. 

Few questions present a more difficult and perplex- 
ing mixture of law and fact than the question, what 
circumstances will, in the case of a person being enti- 
tled to avoid a contract, amount to evidence of his 
election not to avoid it? In all questions of election 
there are, as was pointed out by Bramwell, B., in 
Croft v. Lumley (6 H. L. 705), three possible states of 
fact to be considered—the person entitled to avoid 
may have elected to avoid, or he may have elected not 
to avoid, or he may have made no election at all. Now 
the election to avoid involves a positive act of some 
kind, either an express declaration, or some act which 
necessarily supposes the election to have been made; 
it will not be assumed in favor of the person whose 
right it is to make it. The difficulty arises where the 
question lies between absence of election and election 
not to avoid, or, to use other words, between absence 
of election and election to affirm or continue the con- 
tract. Here, again, if the person entitled to elect 
does an act which necessarily implies the continued 
existence of the contract, as in the case of a landlord 
distraining for rent, there is no difficulty; that act 
amounts to an election, and that whether he meant it 
to operate as an election or not, on the principle thata 
man must in his dealings with others be taken to mean 
what his acts or words necessarily import. But the 
difficulty arises where the act does not bear that neces- 
sary inference, or where the inference is based rather 
on his not acting than on his acting. In Croftv. Lum 
ley the act relied on as amounting to an election not 
to avoid the lease was the taking a sum of money paid 
for the demised premises, the person paying it saying at 
the time that it was “ the half-year’s rent due at Mich- 
aelmas,” and the person taking it up saying at the 
time that he took it “as compensation for the occupa- 
tion of the premises merely, and not as rent under an 
existing and unforfeited lease.”” The point remained 
undecided, because the house of lords held that there 
had been no forfeiture at all; but we may point out 
that there seems to be a fallacy in calling such an act 
an election. There was neither an intention to elect, 
nor was there any act from which the other side was 
entitled to infer an actual election, because the words 
spoken at the time contradicted it; nor was there an 
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got by which the position of the other side was altered 
without his consent, because he allowed the money to 
be taken up, knowing well that the person taking it 
took it on a different footing from that on which he 
tendered it. The money, if offered on acondition, and 
not taken on that condition, was taken unlawfully, and 
might have been recovered back; but to infer an elec- 
tion from that act which both parties knew at the time 
not to be intended as an election, seems to be attrib- 
uting a kind of magical force to an act which no one 
would dream of attributing to words. If, however, 
any act is done by the person entitled to elect, which 
the other party may reasonably look upon as an act of 
election not to avoid, and the other party so consider- 
ing it alters his position, it isa clear case of estoppel; 
the one who had the power to elect cannot repudiate 
the inference. Or if, after his power to elect arises, 
he remains passive for so long a time that the other 
party may reasonably suppose him to have elected, not 
to avoid, and thereupon alters his position, the same 
result will follow. And no doubt, as was said in Clough 
y. London and North Western Railway Company (20 W. 
R. 189, 191, L. R. 7 Ex. 26), the lapse of a considerable 
time without any action being taken by the person en- 
titled to elect would be good evidence on which a jury 
might find that he had elected in fact. But it seems 
not so clear that mere lapse of time without actual 
election would estop him, even if the delay were un- 
reasonable, that is, more than could, under the circum- 
stances, be reasonably required for coming to a decis- 
ion, unless, at least, the other party had called upon 
him to elect, or unless the position of the other party 
had been injuriously affected by the delay. From the 
direction of Blackburn, J., to the jury in Morrison v. 
Universal Marine Insurance Company (21 W. R. 196, 
198), and from Shoreditch Vestry v. Hughes (12 W. R. 
1106), it seems that it would be so; but, on the other 
hand, in the judgment of the exchequer chamber in 
this case, a doubt is intimated on this point. And, in- 
deed, if the not very lucid judgment in Morrison v. 
Universal Marine Insurance Company (21 W. R. 774, L. 
R. 8 Ex. 197) is to be thoroughly consistent, that prop- 
osition is in effect denied; for it is expressly said 
that “if there really was no election, it is wholly im- 
material whether the plaintiff understood or had a 
right to understand the conduct of the defendants as 
amounting to an election, unless under that belief he 
altered his position.”” But the only reason why the 
lapse of an unreasonable time should alone be consid- 
ered as equivalent to an election not to avoid, or as 
taking away the power to avoid, is that the other party 
would have a right to understand such delay as amount- 
ing to an election; and if this, apart from consequent 
injury, is a ‘‘ wholly immaterial’’ circumstance, then 
the mere lapse of time is a wholly immaterial circum- 
stance where there has been no actual election, and it 
would be equally so, even though the other party had 
called upon him to elect. 

In Morrison v. Universal Marine Insurance Company 
(wbi sup.) the plaintiff had, in effecting the policy sued 
upon, been guilty of a concealment (but not, as the 
jury found, a fraudulent concealment); but after the 
slip had been signed, and before the policy was issued, 
the defendants became aware of the facts, which ought 
to have been, but were not, disclosed; and after they 
had acquired {this knowledge they issued a stamped 
Policy without protest. In the court below, ona rule 
for misdirection, it was held by Martin, B., that this 
conduct amounted to an estoppel; but Bramwell, B., 





refused to go’'so far, and held that, although it was a 
right and proper thing to issue the policy, because 
otherwise the plaintiff would have no opportunity of 
trying his right, yet the issuing it without a protest 
was such conduct as threw on the defendants the onus 
of proving that the plaintiff did not understand, or 
had no right to understand, their conduct as amount- 
ing to an election, and that the learned judge who 
tried the case ought to have so directed the jury. 
Both Martin, B., and Bramwell, B., therefore held 
that there had been a misdirection, as the judge who 
tried the cause had, after explaining the nature of 
election, left it generally to the jury to say whether 
the defendants had elected not to avoid. Cleasby, B., 
dissented on grounds which do not appear very intelli- 
gible. In the exchequer chamber this decision was re- 
versed, on the ground that there was no estoppel, be- 
cause the plaintiff’s position had not been injuriously 
affected, and that, in the absence of the latter circum- 
stance, it was immaterial whether the plaintiff had un- 
derstood, or had a right to understand, the defendants’ 
conduct as amounting to an election. The judgment 
delivered in the exchequer chamber is not, as we have 
mentioned above, remarkable for its lucidity or 
method; but, apart from the decision of the particular 
point that the delivery out of a stamped policy, after 
knowledge of a concealment, is really an immaterial 
circumstance (for that is its practical effect), the value 
of the case consists wholly in its laying down the gen- 
eral principle last mentioned; and it amounts in effect 
to this, that, although conduct which has the appear- 
ance of an act of election, or from which election may 
be, but need not necessarily be implied, is evidence on 
which a jury may find election as a fact, yet if they do 
not find it as a fact, it amounts to nothing at all, un- 
less it has injuriously affected the position of the other 
party .— Solicitors’ Journal. 
——_e-e—___—— 


THE STUDY OF LAW FOR MENTAL DISCI- 
PLINE. 
To the Editor of the Albany Law Journal: 

As an exercise for mental discipline, in the very able 
article in yours of November 22, 1873, the study of law 
is recommended, for reasons most cogent and satis- 
factory. I believe, myself, that there is no doubt of 
its superiority to mathematics, both in the essential 
value and interest of the study and the worthiness of 
the end in view, and as to the discipline involved in 
the rigor of exact thought weighing and measuring and 
deciding not simply quantities, but qualities and equi- 
ties. A knowledge of the general subject of law isa 
proper, a necessary accomplishment, yes, equipment 
for every American citizen, and a consummation of 
every polite education. The consideration of the con- 
cerns of the individual are enlarged thereby into the 
contemplation of society. The rights of mewm expand 
into the rights of twwm, and the narrow “‘ egotism ”’ of 
our day diffuses itself into a broad philanthrophy and 
a noble liberality of sentiment. Obedience to law, and 
the stability of government, always inseparable, are 
both dependent upon the popular knowledge of the 
essential reasonableness and justice of the law itself; 
and even the presumption that every man knows the 
law, has never worked any serious harm, even in that 
country where it seems, to the cursory thought, to be 
most complicated and perplexing. It is the reason of 
all ages, applied to the most important concerns of 
men in this state of being. Another and most power- 
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ful and controlling consideration in this country, where 
every man is, in some degree, responsible for the law, 
if not an actual legislator, is, that the greater the 
knowledge of legal science, the greater the certainty 
of wise and healthful laws. The subject of compari- 
tive scientific jurisprudence is, in itself, not merely 
the pursuit of themes of the most transcendent inter- 
est and importance, but in many aspects furnish the 
key to the inner secrets of history, while enlarging our 
respect for the world in general, with the knowledge 
of the moral unity of mankind. It gives significance 
to facts in the history of other lands, without which 
all is mysterious and oftentimes unaccountable. It 
increases our reverence for the triumphs of human 
thought, as it makes known the fact that the great and 
good of allages have contributed some ray to the noon- 
day glory of our enlightened age. It enlarges the 
cosmopolitan spirit, for we soon discern that to foreign 
jurists and civilians we owe most of the scientific 
statement of jurisprudence. And again it increases 
our respect for heroism and moral dignity; for it is 
true that most of the grandest principles have been 
born of mighty struggles, and the champions of great 
principle have often been the scorned and persecuted 
of their own day. Giants of moral power contemplat- 
ing the truths of God are contemplated, rearing the 
science of liberty and just and equal law, often amidst 
the gloom of tyranny, superstition and persecution. 
Indeed there is but one theme higher than this, it is 
theology, and the science of religion. And this eter- 
nally transcendent theme, I will, with your kind per- 
mission, commend to those who have experienced the 
discipline of legal study, and are the better prepared to 
rise to higher contemplation, worthy of their attain- 
ments, and essential to their highest being. 
Wo. H. INGERSOLL. 
——— - @©>o - —-—— 


ABSTRACT UNITED STATES SUPREME COURT 
DECISIONS — OCTOBER TERM, 1873. 
CONTRACTS OF SETTLERS — HUSBAND AND WIFE. 

1. Contracts made by actual settlers on the public 
lands concerning their possessory rights, and concern- 
ing the title to be acquired in future from the United 
States, are valid as between the parties to the contract, 
though there be at the time no act of congress by 
which the title may be acquired, and though the gov- 
ernment is under no obligation to either of the parties 
in regard to the title, unless they are forbidden by 
some positive law. Zambv. Davenport. Opinion by 
Miller, J. 

2. The proviso of the Oregon donation act of 1850, 
which forbids the future sale of the settler’s interest 
until a patent shall issue, so far from invalidating such 
contracts made before its passage, raises a strong im- 
plication in favor of their validity. [b. 

3. Whether the husband or wife who takes as sur- 
vivor the share of the deceased under the donation 
act, takes as purchaser or by inheritance, we hold that 
contracts of the husband concerning the equitable in- 
terest of the part allotted to him, made before the 
donation act was passed, are binding on the title which 
comes to his children by reason of a patent issued after 
the death of both husband and wife. Ib. 
JURISDICTION — INVESTING TRUST FUNDS IN CONFED- 

ERATE BONDS — ACTS OF STATES DURING 
CIVIL WAR. 

1. When objection is taken to the jurisdiction of 

the Circuit Court of the United States by reason of the 





citizenship of some of the parties to a suit, the question 
is whether to a decree authorized by the case presenteg 
they are indispensable parties. If their interests ar 
severable from those of other parties, and a decres 
without prejudice to their rights can be made, the ju. 
risdiction of the court should be retained and the suit 
dismissed as to them. Horn v. Lockhart. Opinion by 
Field, J. 

2. Toasuit brought in the Circuit Court of the United 
States by legatees in a will to compel an executor to 
account for moneys received by him from sales of prop. 
erty belonging to the estate of his testator, and to pay 
to them their distributive shares, it is no answer for 
the executor to show that he invested such funds ip 
bonds of the Confederate government by authority of 
a law of the State in which he was executor, and that 
such investment was approved by the decree of the pro- 
bate court having settlement of the estate. Such in- 
vestment was a direct contribution to the resources of 
the Confederate government, and was an illegal trans- 
action, and the decree of the probate court approving 
the investment and directing the payment of the dis- 
tributive shares of the legatees in such bonds was an 
absolute nullity, and affords no protection to the exee- 
utor in the courts of the United States. Ib. 

8. The acts of the several States in their individual 
capacities, and of their different departments of govern- 
ment, executive, judicial, and legislative, during the 
war, so far as they did not impair or tend to impair 
the supremacy of the national authority, or the just 
rights of citizens under the Constitution, are, in gen- 
eral, to be treated as valid and binding. Ib. 


INTERCOURSE BETWEEN BELLIGERENTS. 

Solomon Cutner, the claimant in this case, in his 
petition, states, and the Court of Claims finds, that he 
sues for the use of Samuel Schiffer, surviving partner 
of J. Schiffer & Co. Though a loyal citizen, he wasa 
resident of Georgia, and had the cotton in question (® 
bales) on storage in Savannah when that place was 
captured by Gen. Sherman, in December, 1864. He 
duly reported it on the 23d of February, 1865, and had 
it registered by the treasury agents, who took it into 
custody on the 3d of March. On the 6th of March, 
1865, Cutner executed a bill of sale of the cotton to J. 
Schiffer & Co., of New York, as he states, in considera- 
tion of a debt which he was owing to them; but the 
court of claims finds that he received at the time, from 
J. B. Stewart, the attorney and agent of Schiffer & Co., 
$2,250, the entire consideration named in the bill of 
sale. Intercourse between the inhabitants of the two 
belligerent sections was still prohibited when this sale 
was made. Held, that the sale was, therefore, clearly 
illegal, unless Schiffer & Co. had a license to trade in 
Savannah, which the case expressly finds they had not. 
The sale being illegal, the suit cannot be sustained for 
the benefit of the vendees. It cannot be sustained for 
Cutner’s own benefit, because he received the full con- 
sideration of the cotton and has no interest remaining. 
Decree affirmed. Cutner v. United States. Opinion by 
Bradley, J. 

PROMISSORY NOTE. 

1. Slaves as consideration: decisions of State courts.— 
Action on a note, which was executed in Louisiana, 
before the commencement of the late rebellion, for the 
price of certain slaves. Defense, failure of consider- 
ation. The only exception taken on the trial was to 
the fellowing charge of the court to the jury: “That 
it is not a legal defense to a suit brought on a promis 
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sory note, executed in this State on the 13th of Febru- 
ary, 1861, by the holder against the maker thereof, to 
allege and prove that such note was given as the price, 
or a part of the price, of slaves sold to the maker; that 
such sale was at the time lawful and valid in said State, 
was a sufficient consideration for a note, and that the 
obligation could not be impaired by laws of a State 

subsequently to the date thereof. And that no 
law of the United States has impaired such obligation.” 

Held, that if, when the note in question was execu- 
ted, slavery existed in Louisiana under the protection 
of law, and contracts relating to it were enforceable in 
the courts, which is conceded to be the case, the de- 
fendant cannot be released from his obligation to pay 
it by any thing which the State has done subsequently. 
This subject received the careful attention of this 
court in White v. Hart, 13 Wall. 647, and we are satis- 
fied of the soundness of the views there presented. 
The case of Osborne v. Nicholson, 13 Wall. 655, is also 
decisive of the last pointin the charge. In that case it 
was held that contracts relating to slaves, valid when 
made, were not impaired by the 13th amendment to 
the Constitution, and it would serve no useful purpose 
to restate the argument by which that decision was 
supported. It is sufficient to say that we have seen no 
reason to question the correctness of the interpretation 
given to that amendment in its application to that 
case. Boyes v. Taff. Opinion by Davia, J. 

2. It is urged on the part of the plaintiff in error, as the 
highest court in Louisiana has, on grounds of public 
policy, refused to enforce contracts like this since the 
abolition of slavery, that the thirty-fourth section of 
the judiciary act of 1789 obliges this court to follow 
that rule of decision. This is an erroneous view of the 
obligation imposed by that section on this court, as 
our decisions abundantly show. Swift v. Tyson, 16 
Pet. 1; Watson v. Tarpley, 18 How. 520; Delmas v. In- 
surance Company, 14 Wall. 665. The provisions of that 
section do not apply, nor was it intended they should 
apply, to questions of a general nature not based on a 
local statute or usage, nor on any rule of law affect- 
ing titles to land, nor on any principle which had be- 
come a settled rule of property. The decisions of the 
State courts, on all questions not thus affected, are not 
conclusive authority, although they are entitled to, 
and will receive from us, attention and respect. Ib. 

The judgment of the circuit court is affirmed. 





COURT OF APPEALS ABSTRACT. 


ACTION. 

Order of arrest: factor: wsage.—Action upon defend- 
ants’ acceptance of a draft drawn upon them by A. K. 
& Co. An order of arrest was obtained by plaintiff 
upon affidavits showing that the drawers of the draft, 
as common carriers, had shipped grain by canal to New 
York, upon which they had a lien for freight and toll 
advanced. They consigned the grain to defendants to 
collect the liens and deliver upon payment. Bills of 
lading were made out for the amount of the lien, the 
draft drawn for the amount thereof, which plaintiff 
discounted upon receipt of the bills of lading indorsed 
to it as security. Plaintiff forwarded the draft to de- 
fendants to collect, and apply the same to pay the draft. 
Defendants collected the bills, mingled the money with 
their funds, and then failed. Held, that the action was 
founded upon the liability incurred by the acceptance, 
not for the moneys collected by defendants, that as to 
the former cause of action no facts were stated war- 





ranting an order of arrest, and, therefore, it was prop- 
erly set aside. A usage adopted by a certain class of 
factors, as to the disposition of the funds of their prin- 
cipals, will not relieve such a factor from a duty ora 
liability which the law would otherwise impose upon 
him, unless he shows his principal had knowledge of 
such usage, or that he assented to that method of doing 
his business. F. & M. Nat. Bk. of Buffalo v. Sprague et 
al. Opinion by Grover, J. 


BILL OF EXCHANGE. 

1. Laches.— Action upon a non-negotiable draft on 
the W. 8S. Co., given by plaintiffs to defendant. The 
company at the time owed plaintiffs for work and 
materials used for building to more than the amount 
of the draft. The company refused to pay the draft, 
although not denying the indebtedness. Defendant 
did not notify plaintiffs of this fact. Plaintiffs gave 
the company credit for the amount of the draft, and 
before they knew of its non-payment filed a mechanics’ 
lien for the remainder of their account, which was their 
only security therefor. Held, the court was justified 
in finding that if the non-payment of the draft had 
been made known to plaintiffs in a reasonable time, 
they would have included its amount in their me- 
chanics’ lien, and thus have secured it; that what was 
unsecured was lost; that the loss being occasioned by 
defendant’s laches plaintiffs were discharged from 
liability ; that the consideration for the draft was good. 
Newman et al. v. Frost. Opinion by Folger, J. 

2. The fact that payee of a non-negotiable bill of ex- 
change has neglected to make immediate demand of 
payment, and failed to give immediate notice to the 
drawer, will not alone relieve the latter from liability 
thereon; but if the payee has been guilty of positive 
laches, to the drawer’s detriment, the payee must bear 
the loss. Ib. 

LESSOR AND LESSEE. 

Plaintiffs leased certain premises to B. & C., upon 
the condition that the lessees should not sub-let them 
for storage, after the first year of the term. The 
lessees sub-let the premises to 8. for five years, and 
thereupon plaintiffs gave S. a written license to use 
the premises for five years, for storage, for $1,500 a 
year, agreed to be paid by S., and an arrangement on 
his part to keep the buildings insured. Defendants 
guaranteed the performance of the contract. Subse- 
quently S. surrendered his lease, and declined to pay 
the sums, thereafter falling due thereon, to the plain- 
tiffs. Plaintiffs brought an action upon the guaranty. 
Held, that the surrender of the lease did not, without 
the consent of plaintiffs, terminate and affect the 
liability of S. to them, but that he was bound to per- 
form his contract for the whole period of five years, 
although he ceased to avail himself of the privilege. 
Doscher, ex’rx, etc., et al. v. Shaw et al. Opinion by 
Rapallo, J. 

MANUFACTURING CORPORATIONS. 

Transfer of stock: transfer on books. — Action to 
recover for moneys alleged to have been paid by 
plaintiff upon judgments rendered against him as a 
stockholder in the H. R. State Co., and for costs in- 
curred in defending the actions. The stock, before 
the incurring of the indebtedness for which the judg- 
ments were rendered, had been sold by plaintiff, and 
transferred to U., defendants’ testator, in April, 1868, 
by delivering to him the certificate of the stock, with 
a power of attorney, in blank, to transfer the same. 
No transfer of the stock to defendant was ever made 
or entered upon the books of the company. In August, 


1868, several laborers commenced actions against plain- 
tiff, as a stockholder of the company, to recover wages 
earned in July and August, 1868. U. was immediately 
notified and requested to defend these actions. As he 
did not reply, plaintiff put in answers. U. was again 
notified and requested to defend. Plaintiff did not 
appear upon the trials, and judgments were taken 
against him by default, which he paid. Held, that the 
provision of the act, authorizing the formation of 
manufacturing corporations (Laws 1848, ch. 40, § 25), 
which declares that no transfer of stock shall be valid 
for any purpose whatever, until it shall have been 
entered in the book prescribed, and, in accordance 
with that section, is to be confined in its application 
to the objects sought by the section, which are the 
security and ease of remedy of creditors, and the in- 
formation of stockholders and creditors. As between 
vendor and vendee it does not affect the validity of an 
assignment in reality made, although the stock is not 
transferred in legalform. U., after receiving the cer- 
tificate and power of attorney to transfer the stock in 
his own name, was liable, under the contract of sale, 
to plaintiff for any debts thereafter incurred by the 
company, which plaintiff, under the provisions of said 
act, is obliged to pay by reason of his name remain- 
ing on the books as the apparent owner. U. took 
the shares, subject to all the burdens and liabilities 
attached to or growing out of them, and the law im- 
plies an obligation or promise, on his part, that those 
burdens and liabilities shall not come upon plaintiff. 
Until the transfer of the stock upon the books of the 
company is in fact made, plaintiff was the nominal 
owner, and was to be treated as the trustee of the 
stock for U. Johnson v. Underwood et al., ex’rs, etc. 
Opinion by Folger, J. 
PILOTAGE ACTS. 

Action to recover penalties alleged to have been in- 
curred by violation of the State pilotage act (chap. 407, 
Laws of 1853). Plaintiff recovered a judgment under 
the twenty-ninth section of said act, as amended, for 
employing a person not licensed as a pilot under that 
act, or under the laws of New Jersey to pilot its ves- 
sel to sea, on July 24, 1868. Defendant’s counsel in- 
sists that this provision of the State statute has been 
repealed by congress and was not in force. It was con- 
ceded that it was in substance repealed by congress by 
an act passed in 1868 (14 U. S. Stat. at Large, 228), but 
that the State law was restored by an act of congress 
passed February 25, 1867 (id. 412). 

Held, that the pilotage act of 1853 (§ 29, chap. 407, 
Laws of 1853), which was in substance repealed by the 
provisions of the act of congress of 1866 (14 U.S. Stat. 
at Large, 228, § 9), giving pilots licensed by the United 
States inspectors of steam vessels, power to act as port 
pilots, etc., was restored by the amendment to that 
act of 1867 (14 U. S8.[Stat. at Large, 412), which provided 
in substance that nothing in that act as amended should 
be construed to annul or affect any regulation estab- 
lished by the existing law of any State, requiring cer- 
tain vessels to take duly licensed State pilots, and said 
provision is in full force. Board of Commissioners of 
Pilots v. Pacific Mail Steamship Co. Opinion by Peck- 
ham, J. 

SALE AND DELIVERY. 

1. Action to recover the purchase price of seventy 
bales of cotton alleged to have been sold by plaintiffs 
to defendants, under a contract to sell the latter one 
hundred and nineteen bales of cotton, to conform to 
samples, at a specified price per pound, payable in cash 
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ondelivery. Before the delivery the cotton was weighed 
and samples taken and compared with the origina] 
samples. Plaintiffs delivered to defendants an order 
upon the warehouses where the cotton was stored for 
the same, and defendants indorsed upon the order g 
direction to re-store it for them, and delivered it to 
the warehouseman. Afterward seventy bales of the 
cotton were weighed, samples taken out and the bales 
put back in the warehouse. The night of that day 
forty-two of these bales, together with those not 
weighed, were destroyed by fire. Held, that there wag 
no delivery and acceptance so as to pass the title, that 
the compliance which was to precede delivery was not 
complete until the samples taken out had been com- 
pared with the original samples, that if the acceptance 
of the seventy bales should be assumed it must be con- 
strued as conditional upon delivery of the balance 
contracted for. Also, that if there was a delivery the 
action could not be maintained, as the contract was 
entire, and until the delivery of the whole quantity 
no action accrued. Kein et al. v. Tupper etal. Opin- 
ion by Church, Ch. J. 

2. While plaintiffs were relieved by the destruction 
of the subject-matter of the contract, without their 
fault, from an action,for damages for non-performance, 
it could not enable them to enforce a part perform- 
ance. Ib. 

3. Fraud: principal and agent. — Plaintiff, as assignee 
of N. & P. McG., brought an action against defendant 
as for goods sold and delivered, to recover for five bar- 
rels of whisky. It appeared that R represented to 
defendant that he had a distillery in the name of an- 
other in Brooklyn, and contracted to sell to defend- 
ant five barrels of whisky, for cash on delivery. 
He then called on N. & P. McG., who were wholesale 
liquor dealers in Brooklyn, and ordered five barrels of 
whisky to be sent to defendant, claiming to be his 
authorized agent. N. & P. McG. shipped the whisky 
as directed, with an invoice thereof from them to de- 
fendant. The barrels were marked with their firm 
name, place and kind of business. On the day follow- 
ing, R advised defendant that the whisky had ar- 
rived, and exhibited a pretended invoice therefor. 
Defendant then accompanied R to the railroad depot, 
found and took away the whisky, and paid R the price 
agreed upon. Defendant did not receive the invoice 
sent, and did not observe the marks upon the barrels. 
He had no notice that the goods belonged to N. & P. 
McG., or that R had assumed to act as his agent. R 
was not authorized to act for either party. Defendant 
disposed of the whisky and refused to pay plaintiff 
for the same. 

Held (Allen, Rapallo and Folger, JJ., dissenting), 
that the acts of N. & P. McG. clothed R with no au- 
thority, real or apparent, or color of right to, or con- 
trol over the property, nor were they guilty of negli- 
gence, nor did any act or statement on their part de- 
ceive defendant; that in the transaction with R, 
defendant acquired no title to the whisky; that no 
question as to the pleadings having been raised on the 
trial, none could be raised on the appeal; and that 
plaintiff could waive the tort and sue ex contractu, and 
was entitled to recover. No person can transfer title 
to the property of another, unless the owner has clothed 
him with authority, real or apparent, so to do. McGold- 
rick v. Willits. Opinion by Peckham, J. 

SUPPLEMENTARY PROCEEDINGS. 

1. Action for false imprisonment. Defendant recov- 

ered a judgment against T. An execution was issued 








THE ALBANY LAW JOURNAL. 








———————————EEEE 
Pn 
thereon and returned unsatisfied. Application was 
made to the county judge for an order requiring plain- 
tiff to appear and answer under § 294 of the Code. The 
affidavit presented was made by MclI., who described 
himself therein as the attorney for the plaintiff, the 
defendant herein. It stated upon information and 
pelief, that the plaintiff herein had property of said T, 
and was indebted to him in an amount exceeding $10. 
An order was issued requiring plaintiff to appear be- 
fore the county judge, at a specified time and place, to 
be examined, etc. The order was served, and plaintiff 
failed to appear as required ; and, upon proof of service, 
an attachment was issued for his arrest, to answer for 
contempt. The attachment was delivered by defend- 
ant’s attorney to the sheriff, with instructions to arrest 
plaintiff, which arrest is the false imprisonment com- 
plained of. At the close of plaintiff’s evidence, de- 
fendant moved for a nonsuit, which was granted. 

Held, that the affidavit was sufficient to confer 
jurisdiction upon the judge to grant the order; that 
to authorize the issuing of an attachment in proceed- 
ings supplementary to execution, instituted under 
§294 of the Code, against one indebted to the judg- 
ment debtor, for a failure to appear and be examined 
as required by the order of the county judge, no proof 
by affidavit of the failure to appear is necessary; the 
judge has judicial knowledge of that fact. Miller v. 
Adams. Opinion by Grover, J. 

2. Where such application is made upon the attorney, 
affidavit, proof of his authority to act, is not necessary 
to confer jurisdiction upon the judge to issue the 
order. 

Also, held, that one who applies toa judge to issue an 
attachment for the arrest of another, and who receives 
and delivers it to the sheriff for service, is liable for the 
arrest, in case the attachment is void for want of juris- 
diction in the judge, or for any other cause. Ib. 

——. ->oe —-——_——_ 


TERMS AND CIRCUITS FOR 1874-5. 


The justices of the Supreme Court of the State of 
New York have designated the following terms and 
circuits for 1874-5: 

FIRST JUDICIAL DISTRICT. 

In Supreme Court, November 20, 1873. Pursuant to 
the provisions of the Code of Procedure, the justices 
of the First Department do hereby appoint the courts 
of the Supreme Court and Oyer and Terminer to be 
held in the city and county of New York, for the years 
1874 and 1875, as follows, viz. : 

Special terms for enumerated motions to be held on 
the first Mondays of February, April, June, November 
and December in each year. 

Courts of Oyer and Terminer to be held on the first 
Mondays of February, April, June and November in 
each year. 

Three Circuit Courts to be held on the first Mondays 
of February, April, June, November and December in 
each year. 

Two Circuit Courts to be held on the first Mondays 
of January, March, May and October in each year. 

Special terms for motions and chamber business to 
be held on the first Monday of each month in each 


year. 
D. P. INGRAHAM, P. J., 


JNO. R. BRADY, 
NOAH DAVIS, 
GEO. C. BARRETT, 
E. L. FANCHER. 








Strate or New YorK, 
Office of the Secretary of State. 


I have compared the preceding with the original ap- 
pointment on file in this office, and do hereby certify 
that the same is a correct transcript therefrom, and of 
the whole of said original appointment. 

Given under my hand and the seal of office of the 

Secretary of State, at the city of Albany, this 
[L. 8.] twenty-fourth day of November, in the year 
one thousand eight hundred and seventy- 


three. 
ANSON 8. WOOD, 
Deputy Secretary of State. 
SECOND JUDICIAL DISTRICT. 
General Terms. 


Announced under the act of April 27, 1871, as fol- 
lows: 

Second Monday of February, 1874 and 1875, at the 
court-house, Kings county. 

Second Monday of May, 1874 and 1875, at the court- 
house at Poughkeepsie. 

Second Monday of September, 1874 and 1875, at the 
court-house in Kings county. 

Second Monday of December, 1874 and 1875, at the 
court-house in Kings county. - 

The justices of the Supreme Court hereby appoint 
Circuit Courts and Courts of Oyer and Terminer and 
Special Terms, to be held in the Second Judicial Dis- 
trict, for the years 1874 and 1875. 


Circuit Courts and Courts of Oyer and Terminer. 


KINGS COUNTY. 


First Monday of January, 1874 

First Monday of March, 1874 

First Monday of April, 1874. 

First Monday of June, 1874.......... 
First Monday of October, 1874 

First Monday of November, 1874..... 
First Monday of January, 1875 

First Monday of March, 1875......... 
First Monday of April, 1875 

First Monday of June, 1875 

First Monday of October, 1875....... 
First Monday of November, 1875..... 


The April and November Circuits will be adjourned . 
terms. 


Justice Pratt. 
d Gilbert. 
Pratt. 
— 
appen. 
Barnard. 
Pratt. 
Gilbert. 
Pratt. 
gates. 
‘appen. 
Barnard. 


COUNTY OF QUEENS. 
Second Monday of April, 1874 Justice Barnard. 
Third Monday of October, 1874.... do Pratt. 
Third Monday of April, 1875 do Gilbert. 
Third Monday of October, 1875 ..... do Pratt. 
COUNTY OF SUFFOLK. 
Fourth Monday of April, 1874 Justice Tappen. 
Second Monday of October, 1874 do Gilbert. 
Fourth Monday of April, 1875 Pratt. 
Second Monday of October, 1875 .... 


COUNTY OF WESTCHESTER. 
First Monday of March, 1874 
First Monday of June, 1874 
Third Monday of September, 1874... 
First Monday of December, 1874... 
First Monday of March, 1875.. 
First Monday of June, 1875 
Third Monday of September, 1875... 
First Monday of December, 1875.... 


COUNTY OF PUTNAM. 
Third Monday of June, 1874 Justice Gilbert. 
Fourth Monday of October, 1874..... do Pra 
Third Monday of June, 1875.... 
Third Monday of Octobor, 1875 


COUNTY OF DUTCHESS. 


Second Monday of March, 1874 
Second Monday of June, 1874 


Justice Barnard. 
do . Pratt. 





First Monday of October, 1874..... 
Fourth Monday of November, 1874. . 


Barnard. 
Tappen. 


do 
do 





THE ALBANY LAW JOURNAL. 


First Monday of October, io 
Fourth Monday of November, 1875.. do 


COUNTY OF ORANGE. 


Second Monday of Jan., ’74, Goshen, Justice Gilbert. 
Third Monday of Ap.,’74, Newb’gh, do Barnard. 
Third Monday of June, ’74, Goshen, Tappen. 
Third Monday of Nov.,.’74, Newb’h, Pratt. 
Second Monday of Jan., byte Gilbert. 
Third Monday of Ap., '75, Newb’gh, Barnard 
Third Monday of June, ’75, Goshen, Pratt. 
Third Monday of Nov., ’75, Newb’h, Pratt. 


COUNTY OF ROCKLAND. 


First Monday of May, 1874 Justice Tappen. 

Second Monday of Octobe .-- do Barnard. 
Monday of May, 1875 do Pratt. 

Second Monday of October, 1875 do Gilbert. 


COUNTY OF RICHMOND. 





Special Terms 
For the trial of issues and hearing of enumerated mo- 
tions. 


KINGS COUNTY. 


Third Monday of Febru 

Third Monday of May, 1 

Third Monday of September, 1874... do 

Third Monday of December, 1874.... do Gilbert. 

Third Monday of February, 1875 ..... do Tappen. 

Third Monday of May, do Barnard. 
do Pratt. 
do Gilbert. 


WESTCHESTER COUNTY. 


Second Monday of March, 1874 Justice Tappen. 
Fourth Monday of September, 1874. do Barnard 
Second Monday of March, 1875 
Fourth Monday of September, 1875. do 


ORANGE COUNTY. 


Pratt. 


do Tappen. : 
Pratt. 


rth Monday of Ap., 74, Newb’gh, Justice Gilbert. 
a y ~- 4, do do Barnard. 


First Monday of Sept. ’7 
Third Monday of Nov. da 

Fourth Monday of Ap. do 
First Monday of Sept. do 
Third Monday of Nov. do 


KINGS COUNTY. 
For the hearing of non-enumerated motions. 


First Monday of January, 1874 Justice Gilbert. 
First Monday of Feb , 1874 do Barnard. 
First Monday of March, 1874 ... Pratt. 
First Monday of April, 1874 .. 

First Monday of May, 1874 . 

First Monday of June, 1874... 

First Monday of July, 1874 . 

First Monday of August, 1874 ....... 

First Monday of September, 1874.... 

First Monday of October, 1874 

First Monday of November, 1874.... 

First Monday of December, 1874 .... 

First Monday of January, 1875 

First Monday of ana Ey 

First Monday of March, 

First Monday of mig 1875 

First Monday of y, 1875 

First Monday of June, 1875....... nas 

First Monday of Jul 

First Monday of August, 1875 

First Monday of September, 1875.... 

First Monday of October, 1875 

First Monday of November, 1875.... 

First Monday of December, 1875 .... 


DUTCHESS COUNTY. 


o Pratt. 


Barnard. 
Pratt. 


Special terms will also be held in the several counties, 





Gilbert. 








_———— 
except in the county of Kings, at the times and place, 
appointed for holding circuit courts therein. 

Dated November 12, 1878. 





J. F. BARNARD, 
J. W. GILBERT, 
A. B. TAPPEN. 


STATE oF New YorxkE 
Office of the Secretary of State, 


I have compared the preceding with the origing 
appointment on file in this office, and do hereby cep. 
tify that the same is a correct transcript therefrom, 
and of the whole of said original appointment. 

Given under my hand and seal of office, of the Seore. 

tary of State, at the city of Albany, this four. 
[{L. 8.] teenth day of November, in the year one thoy. 
sand eight hundred and seventy-three. 
ANSON 8. WOOD, 
Deputy Secretary of State, 


Pursuant to the requirements of the 7th section of 
chapter 408 of the Laws of 1870, the undersigned justices 
of the Supreme Court, resident in the Third Judicial 
Department, do hereby appoint the times and places of 
holding Special Terms, Circuit Courts and Courts of 
Oyer and Terminer, within the said Judicial Depart 
ment, for two years, commencing on the first day of 
January, eighteen hundred and seventy-four, and 
assign justices to hold said courts as follows: 

THIRD JUDICIAL DISTRICT, 1874 AND 1875. 
Circuit Courts, Special Terms and Courts of Oyer and 
Terminer. 
ALBANY COUNTY. 
Fourth Monday of January . .. Judge Learned. 
First Monday of May do Westbrook. 


First Monday of October. . - do Westbrook, 
First Monday of December do Ingalls. 


COLUMBIA COUNTY. 
Fourth Monday of January Judge Westbrook, 
Fourth Monday of March d x Le ~ 
First Monday of October 
GREENE COUNTY. 
Third Monday of February....... Judge Westbrook. 
First Monday of June aoe iia on Ingalls. 
Second Monday of December....... do Learned. 
SCHOHARIE COUNTY. 
Second Monday of January Judge Westbroo! 
Third Monday of April do Ingalls. 
Third Monday of October 
SULLIVAN COUNTY. 
Fourth Monday of May. Judge Learned. 
Fourth Monday of October do Ingalls. 
RENSSELAER COUNTY. 
Second Monday of February Judge Ingalls. 
Second Monday of May. ra Sonueed. 
Second Monday of November do Westbrook. 
ULSTER COUNTY. 
Second Monday of January. 
Second Monday of April 
Monday of October 
Special terms for motions only, at the city hall in 
Albany, 1874 and 1875. 


Judge Ingalls. 
do Westbrook. 
do Learned. 


Judge Ingalls. 
do Learned. 
Westbrook. 
ioe 
ngalls. 
Westbrook. 
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Special Terms for motions and the argument of de- 
murrers only will also be held on the first Tuesday of 
every month at Troy, by Judge Ingalls, at his chambers, 
when not otherwise engaged or assigned; on the second 
Tuesday of every month at Albany, by Judge Learned, 
at his chambers, when not otherwise engaged or as- 

; on the third Tuesday of every month at Hud- 
son, by Judge Miller, at his chambers, when not other- 
wise engaged or assigned ; and on the third Tuesday of 
every month at Kingston, by Judge Westbrook, at his 
chambers, when not otherwise engaged or assigned. 
Motions shall not be noticed for such Special Terms 
except in actions where the venue is in a county within 
the Third Judicial District. Such terms will be open at 
all times for ex parte business. 


FOURTH JUDICIAL DISTRICT. 


Circuit Oourts, Courts of Oyer and Terminer, and Spe- 
cial Terms, for non-enumerated and ex parte motions. 


CLINTON COUNTY. 

1874. 1875. 
James. 
Potter. 


Landon. 


January, Second Monday 

May, First Monday 

September, Second Monday 
ESSEX COUNTY. 

First Monday 

Third Monday 


FRANKLIN COUNTY. 


Landon. 


Landon. 


June, 
James. 


October, 


James. 


March, 
Landon. 


September, First 


Noveimber, 


February, 
June, 
October, 


iy 
Monday 


FULTON COUNTY. 

Last Monday 
Last Monday 

MONTGOMERY COUNTY. 
First Monday 
Second Monday.. 
First Monday 

SARATOGA COUNTY. 

January Last Monda: 
May, * Fourth Monday 
September, Fourth Monday 

ST. LAWRENCE COUNTY. 
Third Monday 
Second Monday 
Third Monday 

SCHENECTADY COUNTY. 
March, First Monday 
September, First Monday 

WARREN COUNTY. 
February, Fourth Monday 
September, Second Monday 
WASHINGTON COUNTY. 
Salem. 


1874, Fourth Monday 
1875, Fourth Monday 
1874, First Monday 


Sandy Hill. 
February, 1875, Fourth Monday 
June, , 1874, Fourth Monday 
December, 1875, First Monday 
Special Terms for the trial of issues and hearing enu- 
merated motions and non-enumerated motions. 
SARATOGA COUNTY. 
January, Third Tuesday, Ballston Spa.... Landon. 
WASHINGTON COUNTY. 
Fourth Tuesday, Sandy Hill.... James. 
SCHENECTADY COUNTY. 
First Tuesday, Schenectady.. 


CLINTON COUNTY. 


Landon. 
James. 


Landon. 
James. 
Potter. 


. James. 


Potter. 
Landon. 
James. 


James. 
Landon. 
Potter. 


February, 
June, 
October, 


Landon. 
Potter. 


Landon. 
Potter. 


ae 
ken, 


August, 
April, -» Potter. 


June, 


mg 








eee 
8ST. LAWRENCE COUNTY. 


April, Second Tuesday, Clinton ....... 
September, Third Tuesday, Clinton ....... 


Additional Special Terms for hearing non-enumerated 
motions and ex parte applications will be held. 

By Justice James, at Ogdensburg, on the first Tues- 
day of each month. 

By Justice Potter, at Whitehall, on the second Tues- 
day of each month. 

By Justice Landon, at Schenectady, on the third 
Tuesday of each month. 

By Justice Bockes, on the fourth Tuesday of each 
month, at Saratoga Springs, when such justices are not 
otherwise engaged. 

These Special Terms to be at all times open for ex 
parte business. 


SIXTH JUDICIAL DISTRICT. 

Circuit Courts, Special Terms of the Supreme Courts 
and Courts of Oyer and Terminer, to be held together 
in the years 1874 and 1875, by the justices hereinafter 
designated, as follows, to wit: 


BROOME COUNTY. 





1875. 
Boardman. 
Murray. 
Balcom. 


Third Monday in March 

Second Monday in June urray. 

Fourth Monday in November, Boardman. 

CHEMUNG COUNTY. 

Monday in February.. Boardman. Balcom. 

Monday in Ma: Balcoom. Murray. 

Monday in September, Murray. Boardman. 
CHENANGO COUNTY. 

Monday in January... Murray. Boardman. 

Monday in May Boardman. Balcom. 

Monday in Woventhen, Balcom. Murray. 
CORTLAND COUNTY. 

Monday in January... Balcom. Murray. 

Monday in April Murray. Boardman. 

Monday in Setunhen, Boardman. Balcom. 
DELAWARE COUNTY. 


Monday in February.. Balcom. Murray. 
First Monday in Jun Boardman. Balcom. 
sel Monday in December. Murray. man. 


MADISON COUNTY. 


Third Monday in February.. ae 
Second Monday in June - ae 
Second Monday in October .. 


OTSEGO COUNTY. 


Third Monday in January . 
Second + nog in May . Murra: urray. 
Third Monday in Septunioes. Balcom. 


SCHUYLER COUNTY. 


First Monday in April Boardman. Murray. 
Second Monday in December. Balcom. Murray. 
TIOGA COUNTY. 
First Monday in March .... Boardman. Boardman. 
Second Monday in October .. - Murray. Balcom. 
TOMPKINS COUNTY. 
Third Monday in March Murray. 
Second Monday in October... Balcom. 
Additional Special Terms of the Supreme Court to be held 
without a jury, in the years 1874 and 1875, by justices 
hereinafter designated, as follows, to wit: 


BROOME COUNTY. 


First 
Third 
Third 


Last 
Third 


Third 
First 


Balcom. 


Murray. 


Balcom. 
Boardman. 


Boardman. 
Special. Terms for pte Bow og and for the trial of 


Second Tuesday in January .. Boardman. Balcom. 
Second Tuesday in February.. Balcom. 





Balcom. 
Murray. 


Speent Tuesday in March . - Marray. 


or | deen te = v. Murray. 


CHEMUNG pag 


Special terms for hearing motions and for the trial of 
fi issues of law only. 


Balcom. Balcom. 


CHENANGO COUNTY. 
Fourth Tuesday in August.... Boardman. Balcom. 
Rpnekes termes Sir Saag motions and for the trial of 


of law only. 
Fourth Tuesday in J Balcom. 
Fourth ‘Tuesday in Setebie:: Murray. 
CORTLAND COUNTY. 
Fourth Tuesday in April Balcom. 
DELAWARE COUNTY. 
First Tuesday in October 
MADISON COUNTY. 
Last Tuesday in June 
OTSEGO COUNTY. 
Last Tuesday in March 
SCHUYLER COUNTY. 
Last Tuesday in June 
? TIOGA COUNTY. 
Last Tuesday in April 
TOMPKINS COUNTY. 


=  Teaatey in December... Balcom. 
November 11, 1873. 
A. B. JAMES, 


C. R. INGALLS, 
WM. L. LEARNED, 

A. BOCKES, 

JOS. POTTER, 
RANSOM BALCOM, 
WILLIAM MURRAY, 
D. BOARDMAN, 

P. 8. DANFORTH, 
THEODORE MILLER, 
PLATT POTTER, 

J. M. PARKER. 


Boardman. 


Murray. 
Boardman. 


Balcom. 


Balcom. 


Boardman. 


STATE oF NEw York, 
Office of the Secretary of State. } 

I have compared the preceding with the original ap- 
pointment on file in this office, and do hereby certify 
that the same is a correct transcript therefrom, and of 
the whole of said original appointment. 

Given under my hand ,and the seal of office of the 
Secretary of State, at the city of Albany, 
this fourteenth day of November, in the 
year one thousand eight hundred and 
seventy-three. 


[L. 8.] 


ANSON S. WOOD, 
Deputy Secretary of State. 
——_+eme —--- 


APPOINTMENTS OF COURTS OF OYER AND 
TERMINER, CIRCIUT AND SPECIAL TERMS 
IN THE FOURTH JUDICIAL DEPARTMENT. 
The justices of the Supreme Court, residing in the 

Fourth Judicial Department of the State of New 

York, do hereby appoint times and places of holding 

Circuits and Special Terms of the Supreme Court, and 

Courts of Oyer and Terminer in the several counties 

comprised within the said Department, and designate 

the justices to hold the same for two years, commenc- 
ing on the first day of January, 1874, as follows, that is 
to say: 
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FIFTH JUDICIAL DISTRICT. 
Circuit Courts and Courts of Oyer and Terminer i, 
Oneida county, for 1874. 
Second Monday, January, _— 
Monday, June, Rom 
Last Monday, September, Utica 
For 1875. 
Second Monday, January. 
First Monday, June, . 
Monday, September, Utica 
Special Terms for 1874 and 1875. 
Second Tuesday, _ 
First Tuesday, Utica 
Last Tuesday, Dotaber, Utica Doolittle, 
Circuit Courts and Courts of Oyer and Terminer in 
Onondaga county, for 1874. 
Second Monday, January 
Fourth Monday, February 
Third Monday, May 
Fourth Monday, September 
For 1875. 


Second Monday, January 
Fourth Monday, February 
Third Monday, May 
Fourth Monday, September 
Special Terms, 1874 and 1875. 
Third Tuesday, February 
First Tuesday, May 
Second Tuesday, December .. 
Circuit Courts and Courts of Oyer and Terminer in and 
for the county of Jefferson, for 1874. 
Third Monday, February 
Fourth Monday, May 
Second Monday, September 
For 1875. 
Third Monday, February . 
Fourth Monday, May 
Second Monday, Seqeemibar 
Special Terms for 1874 and 1875. 
Second Tuesday, April ..............-00000- 
First Tuesday, December 
Circuit Courts and Courts of Oyer and Terminer in and 
for the cownty of Oswego, for 1874. 
Fourth Monday, January, 
First Monday, May, 
Second Monday, September, fone 
For 1875. 
Fourth Monday, January, Oswego 
Fins Monday May,” " Puleaki 
Second Monday, September, Oswego 
Special Terms, 1874. 
Second Tuesday, June, Oswego 
Second Tuesday, November, Oswego 
For 1875. 
Second Tuesday, June, Oswego 
Second Tuesday, November, Oswego 
Circuit Courts and Courts of Oyer and Terminer in and 
for the county of Herkimer, for 1874. 
Fourth Monday, April 
Second Sender’ nD ovember 
For 1875. 
Fourth Monday, April 
Second Monday, November 
Special Terms for 1874. 
First Tuesday, September 
For 1875. 
First Tuesday, September Doolittle. 
Circuit Courts and Courts of Oyer and Terminer in and 
for Lewis county, for 1874 and 1875. 


Second Monday, June Doolittle. 
Third Monday, October 
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Special Terms for 1874. 
last Tuesday, June 





Special Terms will also be held in connection with 
the Circuits, but no motions contrary to standing rule 
No. 47, except upon orders to show cause, granted by 
the judge who is assigned to hold the Circuit. 


SEVENTH JUDICIAL DISTRICT. 


Circuit Courts and Courts of Oyer and Terminer and 
Special Terms for 1874 and 1875. 

MONROE. 

First Monday of Janua’ 

First aenter of me od 

Second Monday of June 

First Monday of October 
STEUBEN. 

First Monday of January, Bath 

Second Monday of April, 

Second Monday of September, Bath 

Second Monday of November, Corning 
CAYUGA. 

Firsts Monday of January 

Monday of May 
Monday of October 

ONTARIO. 

Second Monday of February 

Second Monday of May 

Second Monday of December 


WAYNE. 
Fourth Monday of January 
Fourth Monday of May 
Fourth Monday of November 
LIVINGSTON. 
Third Monday of February 
First Monday of May 
Second Monday of November 
YATES. 
First Monday of June 
Fourth Monday of November 
SENECA. 
First Monday of March, Waterloo 
Fourth Monday of September, Ovid 
Special Terms for the trial of Equity Causes. 
Monroe, Second Monday, February 
Monroe, Second Monday, December 
Steuben, Third Monday, March (1874, Bath; 
1875, Corning) 
Cayuga, . Fourth Monday, March 
Ontario, Third Monday, March 
Wayne, Fourth Monday, June 
Livingston, Third Monday, June 
Yates, Fourth Monday, J ay! 
Seneca, First Monday, April ( 
terloo; 1875, Ovid) 
Special Terms for motions, to be held at Rochester on the 
last Monday of each month. 


Rumsey 
Dwight. 


In the Seventh District contested motions in actions 
triable in any county may be noticed for the Equity 
term in such county, but such motions will not be 
heard at any Special Term held at the same time and 
Place with a circuit, except in actions upon the calendar 
for trial at such circuit, and in which the hearing of 
the motion is necessary to the disposal of the cause. 
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EIGHTH JUDICIAL DISTRICT. 

The special terms of the Supreme Court, Circuit 
Courts and Courts of Oyer and Terminer, are hereby 
appointed to be held in the several counties in the 
Eighth Judicial District of the State of New York, for 
the years 1874 and 1875, as follows: 


ERIE COUNTY. 


Special Terms in Erie county. 
Third Tuesday of January 
Fourth Tuesday of March 
Third Tuesday of June 
Last Tuesday of August.............. <4e5 
Second Tuesday of November 


Should the last-named day prove to be the day of 
the general election, the court will be opened on the 
following morning. 


Circuit Courts and Courts of Oyer and Terminer in 
: Erie county. 
First Monday of February 
First Monday of April.............. eeepeee 
Fourth Monday of September 
Fourth Monday of November 
ALLEGANY COUNTY. 

Circuit Courts, Special Terms of the Supreme Court, 
and Courts of Oyer and Terminer in Allegany county, 
alternately, at the court-houses in Angelica and Bel- 
mont, commencing with Angelica, as follows: 

Third Monday of February 

Third Monday of June 

Third Monday of October 
CATTARAUGUS COUNTY. 

Circuit Courts, Special Terms of the Supreme Court, and 

Courts of Oyer and Terminer, in Cattaraugus county. 

First Monday of February 

Fourth Monday of May 

Fourth Monday of September 

Last Tuesday of October, Special Term... Lamont. 
CHAUTAUQUA COUNTY. 

Circuit Courts, Special Terms of the Supreme Court, and 

Courts of Oyer and Terminer, in Chautauqua county. 


First Monday of January 

Second Monday of May 

First Monday of September 
Last Tuesday of October, Special Term .. Daniels. 


ORLEANS COUNTY. 
Circuit Courts, Special Terms of the Swpreme Court, and 


Courts of Oyer and Terminer, in Orleans county. 


First Monday of January. .............se0 Lamont. 
Third Monday of May Daniels. 
First Monday of October Barker. 


Should the first Monday of January be the first day 
of the month, the courts designated for that day will 
convene on the following Tuesday morning. 

GENESEE COUNTY. 
Circuit Courts, Special Terms of the Supreme Court, and 
Courts of Oyer and Terminer in Genesee county. 


Third Monday of March 
Third Monday of June 
Fourth Monday of November 


NIAGARA COUNTY. 


Circuit Courts, Special Terms of the Supreme Court, and 
Courts of Oyer and Terminer in Niagara county. 

Fourth Monday of January 

Third Monday of April 

First Monday of September 

Fourth Tuesday of November, Special Term, Daniels. 








WYOMING COUNTY. 
Circuit Cowrts, Special Terms of the Supreme Court, and 
Courts of Oyer and Terminer in Wyoming county. 
First Monday of May 





Moi of A’ 
Beoond Monday of oe 
RocueEster, November 6, 1873. 
LE ROY MORGAN, 
C. H. DOOLITTLE, 
GEO. A. HARDIN, 
Justices of the Fifth Judicial District. ° 

JAMES C. SMITH, 
CHARLES C. DWIGHT, 
D. RUMSEY, 

Justices of the Seventh Judicial District. 
CHAS. DANIELS, 
G. D. LAMONT, 
JNO. L. TALCOTT, 
GEORGE BARKER, 

Justices of the Eighth Judicial District. 


STaTE oF NEw YorE, } 
Office of the Secretary of State. 

I have compared the preceding with the original 
appointment on file in this office, and do hereby cer- 
tify that the same is a correct transcript therefrom, 
and of the whole of said original appointment. 

Given under my hand and the seal of office of the 

Secretary of State, at the city of Albany, this 
(u. 8.] 8th day of November, in the year one thousand 
eight hundred and seventy-three. 
ANSON 8. WOOD, 
Deputy Secretary of State. 


Qe 
CORRESPONDENCE. 


THE VIRGINIUS CASE. 
OcureE Pornt, Newport, R. L., i 
cember 2, 1873. 


Editor of the Albany Law Journal: 

Dear Str— The Cuban question, as it has been be- 
fore the American people for half a century, presents 
considerations, of which the affair of the Virginius is 
only an incident. Intending to treat the subject in its 
extended range, in one of the lectures which I propose 
to deliver, at some period of the winter, before the 
Columbian University at Washington, in acknowledg- 
ment of the honor conferred on me by the corporation 
in electing me the first ‘‘ Professor of the Law of Na- 
tions” in the school of law of that university, for 
which its location offers a national character, I have 
abstained from any discussion of the particular topic 
which is now commanding the immediate attention of 
the government. 

A notice, which appears in your last number, of what 
purports to have emanated from a high authority, is, 
however, so much at variance, not merely with my 
present views, but with the conclusions arrived at 
several years since, and which accord, as far as my 
knowledge goes, with the opinions of all eminent pub- 
licists, as well of England as of the continent of 
Europe, that I cannot avoid sending you a para- 
graph having reference to a Sardinian vessel captured 
by the Neapolitan marine, during the existence of a 
revolutionary movement in the States of the king of 
the two Sicilies. ‘‘That no apprehended inconven- 
ience, on account of the revenue or even public safety, 
can, in time of peace, give a right of visitation on the 
high seas, although near the coasts of a country, if be- 
yond the ordinary maritime jurisdiction, but that such 
power can only be exercised by the positive or tacit 
permission of the State to whose subjects the mer- 





THE ALBANY LAW JOURNAL. 








chantman belongs, is well shown by an eminent civil. 
ian of doctor’s commons in an opinion which he hag 
recently furnished for the guidance of a foreign goy. 
ernment.” Lawrence on Visitation and Search, 73. 
This article was transferred to the second edition of 
Lawrence’s Wheaton, 229. It is there stated that the 
opinion referred to was given by Dr. Twist, in 1858, 
the time of the occurrence. One to the same effect 
was also prepared by Sir Robert Phillimore, at the re. 


quest of Count Cavour. 
Yours truly. 


W. B. LAWRENCE. 
——_>__—_- 
OBITUARY. 


JUDGE RUFUS W. PECKHAM. 


Refus W. Peckham was born in Rensselaerville, 
Albany county, in December, 1807. He graduated at 
Union College, and, after being admitted to the bar, 
formed a partnership, in this city, with his brother. 
He gained immediate recognition as a sound and 
steady man and a reputation for integrity which fol- 
lowed him through life. In 1837 he was appointed by 
Governor Marcy district attorney of Albany county, 
which office he held for three years. In 1852 he was 
elected to Congress, where he served one term, and, on 
his retirement, went into partnership with Lyman 
Tremain in Albany. In 1861 he was elected a judge of 
the Supreme Court, and was re-elected on the expira- 
tion of his term in 1867. While he was holding this 
position, and when the amended judiciary article was 
adopted, he was nominated for judge of the new Court 
of Appeals, and was elected in June, 1870. At the time 
of his death he was the oldest judge of that bench, in 
which a vacancy is now left. Judge Peckham was tall, 
of a good presence, and his commanding figure and 
square, gray head were well known to all the bar. 

Judge Peckham was twice married, having by his 
first wife a daughter and two sons, Wheeler H. Peck- 
ham, of the law firm of Miller, Stoutenburgh & Peck- 
ham, of New York, and Rufus W. Peckham, Jr., of 
the firm of Tremain & Peckham, of this city. His 
second wife was a Miss Foote, whom he married only 
a few years ago. Under her charge he was going 
abroad in the Ville du Havre. Judge Peckham, 
though sixty-six years old, had been in sound health 
until this fall, when he seemed somewhat broken, and 
though the physicians found no specific malady it was 
concluded that a European tour would aid in restoring 
him. He was first to visit Paris, where he expected 
to be under treatment, and afterward to spend some 
time abroad. 

—_—___——. 
AN UNFORTUNATE COUNTY. 

A Wisconsin correspondent sends us the following: 
The statutes of Wisconsin provide that service of 
justice’s summons be made if the defendant cannot be 
found, ‘‘ by leaving a copy thereof at his usual place of 
abode, in the presence of some one of the family of suit- 
able age and discretion, who shall be informed of its 
contents.” 

On a summons against two defendants, a constable 
of Dodge county, after certifying to personal service 
upon one of them, continued, “‘ And I further certify 
that I could not find, within said county, the other de- 
fendant, or any place of his abode, or any member of 
his family, or any person of suitable age and discretion, 
to be informed of the contents of the within swmmons.” 
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The Albany Law Journal. 


ALBANY, DECEMBER 13, 1873. 


—_—— 


THE BAR ASSOCIATION AND REPORTING. 


The committee on law reporting of the Bar Associ- 
ation of New York city has made a report in which 
are embodied the ideas of the committee concerning 
the mode in which the judicial legislation of our Com- 
monwealth may be best preserved for immediate and 
future use. . 

The report starts off, of course, by deploring the 
evils of the present system, and recommending an 
entire change in the manner of reporting judicial de- 
cisions. The English system is next extolled, and a 
plan is proposed which is said to be based upon that 
system, and which the committee are confident will 
do away with all that is obnoxious to the bench and 
bar in the present, method. 

The first thing necessary in all great undertakings 
isa controlling power vested in one or more indi- 
viduals, according to the character of work to be 
done. In this matter of reporting, it is intended 














to have the whole management vested in a council of 
ten, which is to be made up as follows: 

The court of appeals are kindly allowed to name 
one member, and a similar boon is granted to the Su- 
preme Court general term justices. 


The chief judge 
of the Court of Appeals and the attorney-general for 
the time being are to be ex officio members of the 
council. Thus four members are provided. The re- 
maining six are to be selected by the Bar Association 
itself. 

As this unique mode of selection might provoke 
criticism from members of the profession who do not 
reside in New York city, and have not the advan- 
tages of membership in the Bar Association, a condi- 
tional provision is proposed, that when, in the cities 
of Brooklyn, Albany, Buffalo, Rochester and Syra- 
cuse, organizations of like character are formed, they 
may each appoint one member of the council. Why 
the cities of Poughkeepsie, Troy, Utica, ete., are not 
to be allowed the same opportunity as those named, 
and why the profession in the fourth and sixth dis- 
tricts are to be entirely excluded from participating 
in the formation of this select council we cannot 
conceive, unless it be that the inflow of so much pro- 
vincial ignorance might overshadow, perhaps, the 
wisdom of the metropolis. 

Funds will be necessary of course, and to provide 
these it is proposed that the legislature grant to the 
council, for the purpose of paying salaries, the sum 
of $20,000 per annum. As there will probably be 
other expenses, the members of the bar are to be re- 
quested to “unite in a guarantee of $250 per annum 
apiece for three years, of all the expenses and liabili- 
ties that may be incurred by the council, including the 
salaries of all employees, the cost of producing the 





reports and all expenses and liabilities connected there- 
with or resulting therefrom.” As there are at least 
seven thousand members of the bar in the State, if 
this suggestion is adopted the council will have credit 
enough to transact all the law reporting business in 
the universe. 

The chief source of revenue, however, is to come 
from the sale of the reports. ‘The profession shall 
be invited to subscribe to the reports (which it is sup- 
posed will be about eleven volumes per annum), at 
the following price: For the entire set, $50 per an- 
num, to be paid in advance in such sums as the coun- 
cil shall determine.” 

Besides the council, the regular members of which 
are to hold office for five years and to act gratuitously, 
there are to be a secretary of the council, whose sal- 
ary (together with the office and other expenses of 
the council) is not to exceed $4,000 per annum, one 
Court and Commission of Appeals reporter at $6,000, 
one assistant Court of Appeals reporter, $1,000; one 
assistant Commission reporter, $1,000; one Supreme 
Court reporter, $4,000; four assistants at $1,000 
each; one reporter for the New York city courts, 
$3,000; one assistant, $1,000; an editor and other 
employees at such salaries as the council may see fit. 

The constitution providing that the Court of Appeals 
and the Supreme Court shall appoint and control their 
respective reporters, it is proposed that these reporters 
be appointed by those courts, but that they receive no 
compensation except through the council. 

As is indicated by the provisions already referred 
to, the whole business of reporting for all the courts 
is to be vested in the council, who are to have exclu- 
sive control of the matter, so far as the constitution 
will permit. 

Such are the essential features of the plan pro- 
posed by the Bar Association Committee, and they 
seem to us to be faulty in these respects: 

1. In the union of all the State reports under one 
control, That such a kind of union has been suc- 
cessful in England, gives no promise that it will, 
under different conditions, be so here. In England 
all the courts whose opinions are reported by the 
“Incorporated Council of Law Reporting,” are located 
in one place. Here the courts are scattered — the 
Court and Commission of Appeals being in Albany, 
the Supreme Court sitting in numerous localities, and 
the other courts located in New York. No council, 
unless it be constantly traveling, can efficiently 
supervise the reporting for these various judicial 
bodies. The constitution has, in two instances, 
placed the supervision of reporting where it belongs, 
namely, in the court whose decisions are reported. 
Under the constitutional provision the decisions of 
our courts of last resort have been satisfactorily fur- 
nished to the profession for twenty-five years, and 
we believe that no improvement on the character of 
the work done will be made at this late date by 
giving it into the control of. other hands. The 
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Supreme Court in each department is, we believe, as 
well calculated for the management of the publica- 
tion of their opinions as can be a body a large 
share of whose members are located in one place. 
But in fact under the proposed system, the courts 
are required to do the most difficult and important 
portion of the business, namely, the selection of 
opinions to be reported. The general and special 
terms of the several courts are to be required, upon 
rendering an opinion, to “cause to be indorsed 
thereon ‘To be reported,’ or ‘not to be reported,’” 
as a direction to the reporter. Thus, all that it is 
really intended that the council shall do, is to, in ad- 
dition to the mechanical duty of publishing the re- 
ports, dispense the moneys and patronage incident to 
their undertaking. 

2. If the English system should be the better one 
for adoption here, the proposed method of selection 
would hardly meet the approval of the profession at 
large. The council is to number ten. Two of 
these are not regular members, an@ by reason 
of the duties of their offices could take but little 
part in the business in question. Of the remain- 


ing eight, six are appointed by a local association 
which, however respectable in numbers, character 
and ability, forms but a small fraction of the bar 
of the State, and does not and cannot know or 
understand the wants of all or even a majority of 
those most interested in law reports. 


We think it 
will be admitted that the council into whose hands it 
is proposed to commit the reporting of the State 
courts will be essentially a metropolitan institution, 
familiar only with the atmosphere of city practice, 
and incapable of appreciating what will be of use to 
that portion of the bar whose professional lot has 
not been cast in the great city. 

3. The expense not only to the State, but to the 
profession, of the proposed reports, will be consider- 
ably greater than at present. It is proposed to issue 
the various reports to subscribers at $50 a year (to 
non-subscribers one-third more is to be charged). 
For this sum about eleven volumes are to be 
furnished. The present Court and Commission 
of Appeals issue about four volumes a year, at 
$2.50 each. Estimating these volumes under the 
new system at the same price, the profession will be 
asked to pay upwards of $4C per annum for the re- 
ports of courts other than those of last resort. 

What we have said has been under the assumption 
that in case the legislature shall adopt the suggestion 
of the Bar Association Committee, all irregular report- 
ing will cease, but we do not believe that it will. It 
is generally asserted that by similar measures law re- 
porting in England has been freed from the evil of 
voluntary reporters. But such is not the fact. We 
have on the table before us four different series of 
English reports, embracing in part the same courts 
and the same cases. One prepared and issued under 
the supervision of the “ Incorporated Society of Law 





Reporting,” and the others by private enterprise, and 
we are not certain which report is the best. The 
scheme of the Bar Association is entirely impractica- 
ble, and will meet with but little favor. 
——e--e—_—. 
THE RIGHT OF A CARRIER TO LIMIT Hig 
LIABILITY. 

The right of a common carrier to limit his liability 
for injuries occasioned by his own negligence hag 
been a fruitful subject of discussion by the courts, and 
has given rise to numerous and conflicting decisions, 
But the question has seldom if ever been so thor- 
oughly examined as it was in the recent decision of 
the United States Supreme Court in The New York 
Central Railroad Company v. Lockwood. We gave, 
ante, page 305, the ratio decidendi, as presented in the 
opinion, and now give the review of the authorities 
upon which the opinion was based. After alluding 
to the case of The New Jersey Steam Navigation Com- 
pany v. Merchants’ Bank, 6 How. 344, the opinion 
continues : 

The first recorded case that arose in New York 
after the before-mentioned decision in this court, in- 
volving the right of a carrier to limit his liability, was 
that of Dorr v. The New Jersey Steam Navigation Co., 
decided in 1850 (4 Sandf. 136). This case also arose 
out of the burning of the Lexington, under a bill of 
lading, which excepted from the company’s risk “dan- 
ger of fire, water, breakage, leakage and other acci- 
dents.” Judge Campbell, delivering the opinion of 
the court, says: “A common carrier has in truth two 
distinct liabilities — the one for losses by accident or 
mistake, where he is liable as an insurer; the other 
for losses by default or negligence, where he is 
answerable as an ordinary bailee. It would certainly 
seem reasonable that he might, by express special 
contract, restrict his liability as insurer; that he might 
protect himself against misfortune, even though pub- 
lic policy should require that he should not be per- 
mitted to stipulate for impunity where the loss occurs 
from his own default or neglect of duty. Such we 
understand to be the doctrine laid down in the case 
of The New Jersey Steam Navigation Company v. The 
Merchants’ Bank, in 6th Howard, and such we con- 
sider to be the law in the present case.” And in 
Stoddard v. Long Island R. R. Co., 5 Sandf. 180, an- 
other express case, in which it was stipulated that the 
express company should be alone responsible for all 
losses, Judge Duer, for the court, says: “ Conforming 
our decision to that of the Supreme Court of the 
United States, we must, therefore, hold: Ist. That 
the liability of the defendants as common carriers was 
restricted by the terms of the special agreement be- 
tween them and Adams & Co., and that this restric- 
tion was valid in law. 2d. That by the just interpre- 
tation of this agreement the defendants were not to 
be exonerated from all losses, but remained liable 
for such as might result from the wrongful acts, or 
the want of due care and diligence of themselves or 
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their agents and servants. 3d. That the plaintiffs, 
daiming through Adams & Co., are bound by the 
special agreement.” The same view was taken in 
subsequent cases (Parsons v. Monteath, 13 Barb. 353 ; 
Moore v. Evans, 14 id. 524); all of which show that 
no idea was then entertained of sanctioning exemp- 
tions of liability for negligence. 

It was not till 1858, in the case of Wells v. N. Y. 
C. R. R. Co., 26 Barb. 635, that the Supreme Court 
was brought to assent to the proposition that a com- 
mon carrier may stipulate against responsibility for 
the negligence of his servants. That was the case of 
a gratuitous passenger traveling on a free ticket, 
which exempted the company from liability. In 1862 
the Court of Appeals, by a majority, affirmed this 
judgment (42 N. Y. 181), and in answer to the sug- 
gestion that public policy required that railroad com- 
panies should not be exonerated from the duty of 
carefulness in performing their important and hazard- 
ous duties, the court held that the case of free passen- 
gers could not seriously affect the incentives to 
earefulness, because there were very few such, com- 
pared with the great mass of the traveling public. 
Perkins v. N. Y. C. R. R. Co., 24 N. Y. 196, was also 
the case of a free passenger, with a similar ticket, and 
the court held that the intorsement exempted the 
company from all kinds of negligence of its agents, 
gross as well as ordinary; that there is, in truth, no 
practical distinction in the degrees of negligence. 

The next cases of importance that arose in the New 
York courts were those of drover’s passes, in which 
the passenger took all responsibility of injury to him- 
self and stock. The first was that of Smith v. N. Y. 
C. R. R. Co., 29 Barb. 132, decided in March, 1859. 
The contract was precisely the same as that in the 
present case. The damage arose from a flattened 
wheel in the car which caused it to jump the track. 
The Supreme Court, by Hogeboom, J., held that the 
railroad company was liable for any injury happen- 
ing to the passenger, not only by the gross negligence 
of the company’s servants, but by ordinary negligence 
on their part. “or my part,” says the judge, “I 
think not only gross negligence is not protected by 
the terms of the contract, but what is termed ordi- 
nary negligence, or the withholding of ordinary care, 
is not so protected. I think, notwithstanding the 
contract, the carrier is responsible for what, inde- 
pendent of any peculiar responsibility attached to his 
calling or employment, would be regarded as fault or 
misconduct on his part.” * * The judge added 
that he thought the carrier might, by positive stipula- 
tion, relieve himself to a limited degree from the con- 
sequences of his own negligence or that of his ser- 
vants. But, to accomplish that object, the contract 
must be clear and specific in its terms, and plainly 
covering such a case. Of course, this remark was 
extra judicial. The judgment itself was affirmed by 
the Court of Appeals in 1862 by a vote of five judges 
to three. 24 .N. Y. 222. Judge Wright strenuously 





contended that it is against public policy for a carrier 
of passengers, where human life is at stake, to stipu- 
late for immunity for any want of care. “Contracts 
in restraint of trade are void,” he says, “ because they 
interfere with the welfare and convenience of the 
State; yet the State has a deep interest in protecting 
the lives of its citizens.” He argued that it was a 
question affecting the public, and not alone the party 
who is carried. Judge Sutherland agreed in sub- 
stance with Judge Wright. Two other judges held 
that if the party injured had been a gratuitous passen- 
ger the company would have been discharged, but, in 
their view, he was not a gratuitous passenger. One 
judge was for affirmance, on the ground that the 
negligence was that of the company itself. The re- 
maining three judges held the contract valid to the 
utmost extent of exonerating the company, notwith- 
standing the grossest neglect on the part of its ser- 
vants. 

In that case, as in the one before us, the contract 
was general in its terms, and did not specify negli- 
gence of agents as a risk assumed by the passenger, 
though, by its generality, it included all risks. 

The next case, Bissell v. The N. Y. C. R. R. Co., 29 
Barb. 602, first decided in September, 1859, differed 
from the preceding in that the ticket expressly stipu- 
lated that the railroad company should not be liable 
under any circumstances, “whether of negligence by 
their agents, or otherwise,” for injury to the person or 
stock of the passenger. The latter was killed by the 
express train running into the stock train, and the 
jury found that his death was caused by the gross 
negligence of the agents and servants of the defend- 
ants. The Supreme Court held that gross negligence 
(whether of servants or principals) cannot be excused 
by contract in reference to the carriage of passengers 
for hire, and that such a contract is against the policy 
of the law, and void. In December, 1862, this judg- 
ment was reversed by the Court of Appeals, four 
judges against three (22 N. Y. 442); Judge Smith, 
who concurred in the judgment below, having, in the 
mean time, changed his views as to the materiality of 
the fact that the negligence stipulated against was 
that of the servants of the company, and not of the 
company itself. The majority now held that the 
ticket was a free ticket, as it purported to be, and, 
therefore, that the case was governed by Wells v. 
The Central Railroad Co.; but whether so or not, the 
contract was founded on a valid consideration, and 
the passenger was bound by it even to the assump- 
tion of the risk arising from the gross negligence of 
the company’s servants. Elaborate opinions were 
read by Justice Selden in favor, and by Justice Denio 
against the conclusion reached by the court. The 
former considered that no rule of public policy forbids 
such contracts, because the public is amply protected 
by the right of every one to decline any special con- 
tract, on paying the regular fare prescribed by law, 
that is, the highest amount which the law allows the 
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company to charge. In other words, unless a man 
chooses to pay the highest amount which the com- 
pany, by its charter, is authorized to charge, he must 
submit to their terms, however onerous. Justice 
Denio, with much force of argument, combatted this 
view, and insisted upon the impolicy and immorality 
of contracts stipulating immunity for negligence, 
either of servants or principals, where the lives and 
safety of passengers are concerned. The late case of 
Poucher v. N. Y. C. R. R. Co., 49 N. Y. 263, is, in all 
essential respects, a similar case’to this, and a similar 
result was reached. 

These are the authorities which we are asked to fol- 
low. Cases may also be found in some of the other State 
courts which, by dicta or decision, either favor or fol- 
low, more or less closely, the decisions in New York. 
A reference to the principal of these in the margin, is 
all that is necessary here.* 

A review of the cases decided by the courts of 
New York shows that though they have carried the 
power of the common carrier to make special con- 
tracts to the extent of enabling him to exonerate him- 
self from the effects of even gross negligence, yet 
that this effect has never been given to a contract 
general in its terms. So that if we only felt bound 
by those precedents, we could, perhaps, find no 
authority for reversing the judgment in this case. 
But on a question of general commercial law, the 
Federal courts administering justice in New York have 
equal and co-ordinate jurisdiction with the courts of 
that State. And in deciding a case which involves a 
question of such importance to the whole country; a 
question on which the courts of New York have ex- 
pressed such diverse views, and have so recently, and 
with such slight preponderancy of judicial suffrage, 
come to the conclusion that they have, we should not 
feel satisfied without being able to place our decision 
upon grounds satisfactory to ourselves, and resting 
upon what we consider sound principles of law. 

In passing, however, it is apposite to call attention 
to the testimony of an authoritative witness as to the 
operation and effect of the recent decisions referred 
to. ‘The fruits of this rule,” says Judge Davis, “are 
already being gathered in increasing accidents, 
through the decreasing care and vigilance on the part 
of these corporations; and they will continue to be 
reaped until a just sense of public policy shall lead to 
legislative restriction upon the power to make this 
kind of contracts.” t 

We now proceed to notice some cases decided in 
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* Ashmore v. Penn. R. R. Co., 4 Dutch. 180; Kinney v. Cen- 
tral R. R Co., 3 Vroom, 407; Hale vy. N. J. St. Nav. Co., 15 
Conn. 539; Peck v. Weeks, 34 id. 145; Lawrence v. N. Y. R. R. 
Co., 36 id. 68; Kimball v. Rutland R. R. Co., 26 Vt. 247; Mann 
v. Birchard, 40 id. 326; Adams Exp. Co. v. Haines, 42 Ill. 89; 
id. 458; 1. Cent. R. R. Co. v. Adams Exp. Co., id. 474; Haw- 
kins v. Great West. R. R. Co., 17 Mich. 57; 8. C., 18 Mich. 427; 
Balt. & O. R. R. Co. vy. Brady, 32 Md. 333; 25 id. 128; Laverny 
v. Union Trans. Co., 42 Mo. 270. 

+ Stinson v. N. Y. C. R. R. Co., 32 N. Y. 337. 





other States, in which a different view of the subject 
is taken. 

In Pennsylvania it is settled by a long course of 
decisions, that a common carrier cannot, by notice or 
special contract, limit his liability so as to exonerate 
him from responsibility for his own negligence or 
misfeasance, or that of his servants and agents. Laing 
v. Colder, 8 Barr, 479; Camden and Amboy R. R. Co, 
v. Baldauf, 16 Penn. 67; Goldey v. Penn. R. R. Co., 
30 id. 342; Powell v. Penn. R. R. Co., 32 id. 414; 
Penn. R. R. Co. v. Henderson, 51 id. 315; Farnham 
v. Camden and Amboy R. R. Co., 55 id. 53; Eeepress 
Co. v. Sands, id. 140; Empire Trans. Co. v. Wamsutta 
Oil Co., 63 id. 14. “The doctrine is firmly settled,” 
says Chief Justice Thompson, in Farnham v. C. & A. 
R. R. Co., “that a common carrier cannot limit hig 
liability so as to cover his own or his servants’ negli- 
gence.” 55 Penn. 62. This inability is affirmed both 
when the exemption stipulated for is general, cover- 
ing all risks, and where it specifically includes damages 
arising from the negligence of the carrier or his ser- 
vants. In Penn. R. R. Co. v. Henderson, a drover’s 
pass stipulated for immunity of the company in case 
of injury from negligence of its agents, or otherwise. 
The court, Judge Read delivering the opinion, after a 
careful review of the Pennsylvania decisions, says: 
“This indorsement relieves the company from all 
liability for any cause whatever, for any loss or injury 
to the person or property, however it may have been 
occasioned; and our doctrine, settled by the above 
decisions, made upon grave deliberations, declares 
that such a release is no excuse for negligence.” 

The Ohio cases are very decided on this subject, 
and reject all attempts of the carrier to excuse his 
own negligence, or that of his servants. Jones y. 
Vorhees, 10 Ohio, 145; Davidson v. Graham, 2 Ohio 
St. 131; Graham v. Davis, 4 id. 362; Wilson v. 
Hamilton, id. 722; Welsh v. Pittsburg, Ft. W. & 
Chicago R. R., 10 id. 75; Cleveland R. R. v. Curran, 
19 id. 1; Cincinnati, etc, R. R. v. Pontius, id. 221; 
Knowlton v. Hrie R. R., id. 260. In Davidson v. 
Graham, the court, after conceding the right of the 
carrier to make special contracts to a certain extent, 
says: “‘He cannot, however, protect himself from 
losses cecasioned by his own fault. He exercises a 
ge employment, and diligence and good faith in 
the discharge of his duties are essential to the public 
interests. * * * 


And public policy forbids that 
he should be relieved by special agreement from that 
degree of diligence and fidelity which the law has 


exacted in the discharge of his duties.” In Welsh v. 
Pittsburg, Ft. W. & Chicago R. R., the court says: 
“Tn this State, at least, railroad companies are rap- 
idly becoming almost the exclusive carriers both of 
passengers and goods. In consequence of the public 
character and agency which they have voluntarily 
assumed, the most important powers and privileges 
have been granted to them by the State.” From 
these facts, the court reasons that it is specially im- 
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portant that railroad companies should be held to the 
exercise of due diligence at least. And as to the 
distinction taken by some, that negligence of ser- 
yants may be stipulated for, the court pertinently 
says: “This doctrine, when applied to a corporation 
which can only act through its agents and servants, 
would secure complete immunity for the neglect of 
every duty” (pp. 75, 76). And in relation to a dro- 
yer’s pass, substantially the same as that in the pres- 
ent case, the same court, in Cleveland, etc., R. R. v. 
Curran, 19 Ohio St. 1, held: 1. That the holder was 
not a gratuitous passenger; 2. That the contract con- 
stituted no defense against the negligence of the 
company’s servants, being against the policy of the 
law, and void. The court refers to the cases of Bis- 
sell v. The New York Central R. R., 25 N. Y. 442; 
and of Pennsylvania R. R. v. Henderson, 51 Penn. 
St. 315; and expresses its concurrence in the Penn- 
sylvania decision (pp. 12,13). This was in Decem- 
ber term, 1869. 

The Pennsylvania and Ohio decisions differ mainly 
in this, that the former give to a special contract 
(when the same is admissible) the effect of convert- 
ing the common carrier into a special bailee for hire, 
whose duties are governed by his contract, and 
against whom, if negligence is charged, it must be 
proved by the party injured; whilst the latter hold 
that the character of the carrier is not changed by 
the contract, but that he is a common carrier still, 


with enlarged exemptions from responsibility, within 
which the burden of proof is on him to show that 


an injury occurs. The effect of this difference is to 
shift the burden of proof from one party to the 
other. It is unnecessary to adjudicate that point in 
this case, as the judge on the trial charged the jury, 
as requested by the defendants, that the burden of 
proof was on the plaintiff. 

In Maine, whilst it is held that a common carrier 
may, by special contract, be exempted from responsi- 
bility for loss occasioned by natural causes, such as 
the weather, fire, heat, frost, ete. (Fillbrown v. Grand 
Trunk R. R. Co., 55 Me. 462), yet, in a case where it 
was stipulated that a railroad company should be 
exonerated from all damages that might happen to 
any horses or cattle that might be sent over the road, 
and that the owners should take the risk of all such 
damages, the court held that the company were not 
thereby excused from the consequences of their neg- 
ligence, and that the distinction between negligence 
and gross negligence in such a case is not tenable. 
“The very great danger,” says the court, “to be 
anticipated by permitting them” (common carriers) 
“to enter into contracts to be exempt from losses 
occasioned by misconduct or negligence, can scarcely 
be overestimated. It would remove the principal 
safeguard for the preservation of life and property in 
such conveyances.” Sager v. Portsmouth, 31 Me. 
228, 238. 

To the same purport it was held in Massachusetts 





in the late case of School District v. Boston, etc., R. 
R. Co., 102 Mass. 552, where the defendant set up a 
special contract that certain iron castings were taken 
at the owner’s risk of fracture or injury during the 
course of transportation, loading, and unloading, and 
the court say: “The special contract here set up is 
not alleged, and could not by law be permitted, to 
exempt the defendants from liability for injuries by 
their own negligence ” (p. 556)... 

To the same purport, likewise, are many other de- 
cisions of the State courts, as may be seen by refer- 
ring to the cases cited in the margin, some of which 
are argued with great force and are worthy of atten- 
tive perusal, but, for want of room, can only be re- 
ferred to here.* ‘ 

These views as to the impolicy of allowing stipula- 
tions against liability for negligence and misconduct 
are in accordance with the early English authorities. 
St. Germain, in The Doctor and Student, Dial. 2, c. 
38, pointedly says of the common carrier: “If he 
would per case refuse to carry it” (articles delivered 
for carriage) “unless promise were made unto him 
that he shall not be charged for no misdemeanor that 
should be in him, the promise were void, for it were 
against reason and against good manners, and so it is 
in all other cases like.” 

A century later this passage is quoted by Attorney- 
General Noy in his book of Maxims as unquestioned 
law. Noy’s Max. 92. And so the law undoubtedly 
stood in England until comparatively a very recent 
period. Sergeant Steven, in his Commentaries, vol. 
2, p. 135, after stating that a common carrier’s liabil- 
ity might, at common law, be varied by contract, 
adds that the law still held him responsible for negli- 
gence and misconduct, 

The question arose in England principally upon 
public notices given by common carriers that they 
would not be responsible for valuable goods unless 
entered and paid for according to value. The courts 
held that this was a reasonable condition, and, if 
brought home to the owner, amounted to a special 
contract valid in law. But it was also held that it 
could not exonerate the carrier if a loss occurred by 
his actual misfeasance or gross negligence. Or, as 
Starkie says, “proof of a direct misfeasance or gross 
negligence is in effect an answer to proof of notice.” 
Evid., vol. 2, p. 205, 6th Am. ed. But the term 
“ gross negligence” was so vague and uncertain that it 
came to represent every instance of actual negligence 
of the carrier or his servant — or ordinary negligence 
in the accustomed mode of speaking. Hinton v. 
Dibbin, 2 A. & E., N. Ser. 649; Wild v. Pickford, 8 





* Indianapolis R. y. Allen, 31 Ind. 394; Mich. South. R. v. 
Heaton, 31 id. 397, note; Flinn v. Phila., Wilm. & Balt. R.,1 
Houston’s Del. R. 472; Orndorff v. Adams’ Exp. Co., 3 Bush. 
(Ky.) R. 194; Swindler v. Hilliard & Brooks, 2 Rich. (S. C.) 286; 
Berry v. Cooper, 28 Ga. 543; Steele v. Townsend, 37 Ala. 247; 
Southern Express Co. v. Crook, 44 id. 468; Whitesides v. Thurl- 
kill, 12 Sm. & Mar. 599; Southern Express Co. v. Moon, 39 Miss. 
822; NV. O. Mutual Ins. Co. v. Railroad Co., 20 La. Ann. 302. 
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M. & W. 460. Justice Story in his work on bail- 
ments, originally published in 1832, says that it is now 
held that, in cases of such notices, the carrier is liable 
for losses and injury occasioned not only by gross 
negligence, but by ordinary negligence, or, in other 
words, the carrier is bound to ordinary diligence. 
Story on Bailments, § 571. 

In estimating the effect of these decisions it must 
be remembered thaf, in the cases covered by the 
notices referred to, the exemption claimed was entire, 
covering all cases of loss, negligence as well as others. 
They are, therefore, directly in point. 

In 1863, in the great case of Peek v. The North 
Staffordshire Railway Co., 10 House of Lords Cases, 
473, Mr. Justice Blackburn, in the course of a very 
clear and able review of the law on the subject, after 
quoting this passage from Justice Story’s work, pro- 
ceeds to say: “In my opinion, the weight of author- 
ity was, in 1832, in favor of this view of the law, but 
the cases decided in our courts between 1832 and 
1854 established that this was not the law, and That a 
carrier might, by a special notice, make a contract 
limiting his responsibility even in the cases here men- 
tioned of gross negligence, misconduct, or fraud on 
the part of his servants; and, as it seems to me, the 
reason why the legislature intervened in the railway 
and canal traffic act, 1854, was because it thought 
that the companies took advantage of those decisions 
(in Story’s language), ‘to evade altogether the salu- 
tary policy of the common law.’”’ 

This quotation is sufficient to show the state of the 
law in England at the time of the publication of Jus- 
tice Story’s work; and it proves that, at that time, 
common carriers could not stipulate for immunity for 
their own or their servants’ negligence. But in the 
case of Carr v. Lancashire R. Co., 7 Exch. 707, and 
other cases decided whilst the change of opinion al- 
luded to by Justice Blackburn was going on (several 
of which related to the carriage of horses and cat- 
tle), it was held that carriers could stipulate for exemp- 
tion from liability for even their own gross negligence. 
Hence the act of 1854 was passed, called the railway 
and canal traffic act, declaring that railway and canal 
companies should be liable for negligence of them- 
selves or their servants, notwithstanding any notice 
or condition, unless the court or judge trying the 
cause should adjudge the conditions just and reason- 
able. 1 Fisher’s Dig. 1466. Upon this statute en- 
sued a long list of cases deciding what conditions 
were or were not just and reasonable. The truth is, 
that this statute did little more than bring back the 
law to the original position in which it stood be- 
fore the English courts took their departure from it. 
But as we shall have occasion to advert to this sub- 
ject again, we pass it for the present. 

It remains to see what has been held by this court 
on the subject now under consideration. 

We have already referred to the leading case of 
The N. J. Steam Nav. Co. v. Merchants’ Bank, 6 How. 





383. On the precise point now under consideration, 
Justice Nelson said: “If it is competent at all for the 
carrier to stipulate for the gross negligence of him. 
self and his servants or agents, in the transportation 
of goods, it should be required to be done, at least, 
in terms that would leave no doubt as to the meaning 
of the parties.” 

As to carriers of passengers, Mr. Justice Grier, in 
the case of Philadelphia and Reading R. R. v. Derby, 
14 How. 486, delivering the opinion of the court, 
said: “When carriers undertake to convey persons 
by the powerful but dangerous agency of steam, 
public policy and safety require that they be held to 
the greatest possible care and diligence. And 
whether the consideration for such transportation be 
pecuniary or otherwise, the persona! safety of the 
passengers should not be left to the sport of chance, 
or the negligence of careless agents. Any negligence, 
in such cases, may well deserve the epithet of ‘ gross.’” 
That was the case of a free passenger, a stockholder 
of the company, taken over the road by the president 
to examine its condition; and it was. contended in 
argument, that as to him, nothing but “gross negli- 
gence”? would make the company liable. In the 
subsequent case of Zhe Steamboat New World v. King, 
16 How. 469, which was also the case of a free pas- 
senger carried on a steamboat, and injured by the ex- 
plosion of the boiler, Curtis, Justice, delivering the 
judgment, quoted the above proposition of Justice 
Grier and said: ‘We desire to be understood to re- 
affirm that doctrine, as resting not only on public 
policy, but on sound principles of law” (p. 474). 

In York Company v. Central Railroad, 3 Wall. 
113, the court, after conceding that the responsibility 
imposed on the carrier of goods by the common law, 
may be restricted and qualified by express stipula- 
tion, adds: “ When such stipulation is made, and it 
does not cover losses from negligence or misconduct, 
we can perceive no just reason for refusing its recog- 
nition and enforcement.” In the case of Walker v. 
The Transportation Co., decided at the same term (3 
Wall. 150), it is true, the owner of a vessel destroyed 
by fire on the lakes, was held not to be responsible 
for the negligence of the officers and agents having 
charge of the vessel; but that was under the act of 
1851, which the court held to apply to our great 
lakes as well as to the sea. And in Express Co. v. 
Kountze Brothers, 8 Wall. 342, where the carriers 
were sued for the loss of gold-dust delivered to them 
on a bill of lading excluding liability for any loss or 
damage by fire, act of God, enemies of the govern- 
ment, or dangers incidental to a time of war, they 
were held liable for a robbery by a predatory band 
of armed men (one of the excepted risks), because 
they negligently and needlessly took a route which 
was exposed to such incursions. The judge, at the 
trial, charged the jury that although the contract was 
legally sufficient to restrict the liability of the defend- 
ants as common carriers, yet if they were guilty of 
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actual negligence, they were responsible; and that 
they were chargeable with negligence unless they 
exercised the care and prudence of a prudent man in 
his own affairs. This was held by this court to be a 
correct statement of the law. 
——_ +> o—_—___—_—_ 
CURRENT TOPICS. 


The bankrupt law, especially as to the portion re- 
lating to involuntary bankruptcy, has become exceed- 
ingly oppressive tothe business community, and we 
hope that the agitation for a repeal which, during the 
late monetary crisis had gained considerable strength, 
will now make itself felt in the national legislature. 
While now and then a debtor may, by the provisions 
of this law, be prevented from a partial or dishonest 
disposition of his estate, in most instances the only 
persons who reap any benefit are the various officials 
connected with the Federal courts. And it is not 
alone through the official costs and fees that those 
interested in the estate of a bankrupt suffer. The 
property taken possession of under the bankruptcy 
warrant is very frequently injured, lost or stolen 
while in the hands of the officers of the court. In fact 
involuntary bankruptcy means the sacrifice of the 
debtor’s estate, and such is the general feeling among 
merchants upon the subject, that no one anxious to 
have the affairs of an insolvent debtor honestly and 
equitably settled ever thinks of invoking the aid of 
bankruptcy process. 


There is some hope, however, that the creditors of 
a debtor who falls into the hands of the Federal mar- 
shals will hereafter stand a chance to obtain some 
share of his property, at least if such debtor lives in 
Michigan, East District. Judge Longyear has de- 
cided that a marshal is not ‘entitled to travel fees 
unless he travels, and that he can charge but one 
journey at one time. That is to say, constructive 
mileage is forbidden and where an officer has two or 
more processes in his hands at the same time, in the 
same matter or proceeding, he can charge mileage 
butonce. These holdings, to which we invite the at- 
tention of United States marshals and deputies in 
this State, are in the Matter of Donahue & Page, 8 
National Bakruptcy Register, 453. 


Up to Monday, the 8th inst., nearly 500 bills had been 


introduced into congress. As that body commenced 
operations only the Wednesday previous, its members 
cannot be said to be deficient in energy, at least, in 
the direction of law-making. How much of the pro- 
posed legislation is in the interest of the country it is 
impossible to say, but we think that there will be rea- 
son to be thankful if such part of it as becomes law does 
no harm. Among the bills introduced into congress are 
a dozen or more looking to a modification of the ‘aw 
of the last session, repealing the franking privileze. 
The country newspapers are clamorous for free post- 





age for themselves, although we cannot see what 
justice there is, or ever has been, in the government 
affording to the publishers of those sheets, favors 
which the rest of the people do not enjoy. The feel- 
ing of our people and the tendency of the age, is 
against class privileges, and we trust that a step back- 
ward will not be taken in the matter of postal legisla- 
tion, 


The constitution proposed for adoption in Pennsyl- 
vania, whether it meet the approval of the politicians 
or not, is an epitome of the best ideas of the present 
day in regard to what ought to be the fundamental 
law. Itis a clear, consistent document, embodying 
no crude theories, but filled with sensible provisions 
for the regulation of the State government. The 
men who framed this organic act were evidently 
those of experience in the business of legislation, 
knowing the dangers to which a democratic form of 
government is exposed, and what practical measures 
would be most likely to guard the body politic against 
them. Many things which we have hoped to see in 
our own constitution we find here, and we believe 
that the future experience of Pennsylvania, if 
the proposed constitution shall be adopted, will 
be such as to justify and encourage our hope. 
Article III of this instrument, upon the subject of 
legislation, contains perhaps the more important pro- 
visions. The limitations to legislative power are nu- 
merous, but we believe no more so than they ought 
to be. The legislature is restricted to a fixed mode 
of enacting laws. No law can be passed except by 
bill, and no amendment can be made to a bill 
changing its original purpose. Provisions also 
exist to prevent the hurrying of legislation. The 
legislature is prohibited from passing special laws 
in most instances, and is very strictly limited in 
the matter of appropriations. No appropriation can 
be made except for certain specified public purposes 
in the general bill, but every private appropriation 
must be by special bill. And by sections 17 and 18 
of the article “no appropriation shall be made to any 
charitable or educational institution not under the ab- 
solute control of the Commonwealth, other than nor- 
mal schools established by law for the professional 
training of teachers for the public schools of the State, 
except by a vote of two-thirds of all the members 
elected to each house. No appropriations, except for 
pensions or gratuities for military services, shall be 
made for charitable, educational or benevolent pur- 
poses to any person or community, nor to any denomi- 
national or sectarian institution, corporation or associa- 
tion.” Section 21 forbids the limitation, by legislative 
enactment, of the amount to be recovered for death 
from injuries or for injuries; forbids a special statute 
of limitation for corporations and abrogates all existing 
acts of the character forbidden. These provisions are 
doubtless in consequence of legislation now in force 
limiting the recovery in case of injury by acci- 











dent from negligence, to very small amounts. Of 
course these various provisions provoke a large 
amount of discussion, and there is in some localities a 
bitter opposition to the constitution. Prejudice and 
personal interest, or both combined, impel many influ- 
ential individuals to advocate its defeat, but the 
friends of good government in Pennsylvania are ear- 
nest in its behalf, and we trust that the setting of the 
sun on Tuesday next will find it chosen as the funda- 
mental law of that rich and populous Common- 
wealth. 


The procedure in England of inducting a Lord 
Chief Justice into office, is no doubt very solemn and 
impressive to those who have been properly instructed, 
but we must confess that to our imperfect apprehen- 
sion it seems very ridiculous. The inauguration of 
Sir John D. Coleridge, recently, as we gather it from 
the English law papers, was conducted something as 
follows: Justices Keating and others took their seats 
upon the bench, Sir John at the same moment ap- 
peared at the back of the bar and walked up to the front 
where he halted. A mock lawsuit, or as it is called 
a pleading on a writ of dower, was gone through — 
Mr. Sergeant Ballantine appearing for the plaintiff, 
and Sir J. D. Coleridge for the defendant, who, hav- 
ing “ counted,” read the counts in the declaration and 
pleaded thereto. Mr. Sergeant Parry prayed leave 
to impart. The writ and pleadings having been read 
by the Master of the court were ordered to be re- 
corded, and Sir John, who had now become Sergeant 
Coleridge, was called within the bar. Then, said Mr. 
Justice Keating, “ Brother Coleridge, will you move 
any thing?” Brother C. seeing nothing to move, 
and being about to move himself, bowed, shook hands 
all round and bid farewell to the bar. The court ad- 
journed for a few moments. When it re-convened, 
the late sergeant appeared in the robes of office and 
wearing a gold chain, took the customary oaths and 
entered upon the discharge of his duties as Lord 
Chief Justice of the Court of Common Pleas. 


atti. 
oo 


NOTE OF CASE. 


In Quinn v. Quinn, 1 N. Y. Sup. Ct. Rep. 437, a 
will was presented for probate which had, after being 
duly executed by the testator, been by him written 
upon, and in portions obliterated. The testator hav- 
ing changed his mind as to certain legacies, attempted 
to alter his will in accordance therewith by blotting 
out the names of the legatees and interlining other 
names; in some instances giving his reasons for the 
ehange. He also, in the same way, attempted to 
appoint a new executor as a substitute for one named 
.in the will. The question before the court was what 
effect the obliterations had upon the will, there evi- 
dently being no intention on the part of the testator 
to revoke the whole will thereby. It was held that 
they had no effect, there being no provision for par- 
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tially revoking a will by the obliteration of portions 


of it, and that the will in question, as originally exe. 


cuted, should be admitted to probate. 

As to the impossibility of changing or revoking a 
will by modes other than those named in the statute, 
this case is in harmony with Jackson v. Holloway,7 
Johns. 394; Onions v. Tyree, 1 P. Wms. 343; Short y, 
Smith, 4 East, 419; Ee parte The Earl of Ilchester, 7 
Ves., Jr., 348; Rudy v. Ulrich, 69 Penn. St., 8 Am, 


Rep. 238. 
a OO 
THE DEATH OF JUDGE PECKHAM. 

The Court of Appeals on Thursday week gave formal 
expression of their sense of the loss sustained by the 
public and by members of the court by the death of 
Judge Peckham. The court room and the chair of the 
deceased judge were draped in mourning. 

Directly after the opening of the court, Chief Judge 
Church presented the following: 

The judges of the Court of Appeals, at their first 
meeting in consultation after the receipt of the mel- 
ancholy intelligence of the death of their late associate, 
Hon. Rufus W. Peckham, by the terrible disaster at 
sea on the 22d ult., in view of the public loss sustained 
by his death, and of their private grief at the sudden 
decease of their friend and associate, deem it proper 
to place upon the records of the court this expression 
of their estimate of his services and character. 

Judge Peckham has, for many years, been identified 
with the judiciary of the State. His judicial career 
began as a judge of the Supreme Court, to which he 
was elected in the district where he had spent the 
whole of his professional life; and the qualities which 
distinguished him as a judge in that position led to his 
nomination and election as an associate judge of this 
court on its organization. His firmness, his learning 
and his fearlessness and independence in maintaining 
his convictions, guided always by a strong sense of 
justice, which was a distinguishing feature of his 
character, won the confidence and respect of the bar 
and bench, and of all with whom he was associated. 

Exhausted by continual application to the discharge 
of the duties of his position, at the suggestion of his 
medical advisers, and with the cordial concurrence of 
his associates, but with reluctance on his part, he 
sought for a time relief from labor, and to recruit his 
energies by temporary absence. At almost the first 
step of his journey — from which his friends hoped he 
would derive so much benefit—he met with a tragic 
death. 

While we regard the public loss sustained as the par- 
amount one, we cannot refrain from expressing in this 
public manner our personal attachment to the deceased. 

The association of the members of the court with 
each other is necessarily most intimate, and it devel- 
oped in the character of our deceased brother rare and 
attractive qualities. His candor in discussion, patience 
under opposition, his uniform courtesy to his asso- 
ciates, his kindness and tenderness of feeling, evinced 
a manly and generous nature, and so endeared him to 
us, both asa man and colleague, that his death is felt 
by us as a family affliction. We tender to the surviv- 


ing relatives of the deceased our deep sympathy, and 
commend them to the consolation (though inadequate) 
to be found in the record of a useful and honorable 
life. 

The members of the court will wear the usual badge 
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of mourning during the residue of the term, and the 
clerk is directed to cause the chair of the deceased and 
the court room to be suitably draped, and to enter this 
expression upon the minutes of the court, and to trans- 
mit a copy thereof to the surviving members of the 
family of the deceased. 

AxBANy, December 3, 1873. 
SanFoRD E. CHURCH, 
Wriu1AM F. ALLEN, 
MARTIN GROVER, 

The court then adjourned. 

THE ALBANY BAR. 


A meeting of the bar of Albany county was held at 
the City Hall this afternoon, for the purpose of initiat- 
ing arrangements for a more formal meeting, to give 
expression to the sentiments of the bar with reference 
to the loss it has sustained in the death of Judge 
Peckham. 

The meeting was called to order by Orlando Meads, 
Esq., on whose motion Matthew Hale was appointed 
chairman. T. J. Van Alstyne was appointed secretary 
of the meeting. 

On motion of Judge Clute, seconded by Mr. Meads, 
aresolution was adopted that a committee be appointed 
to consist of the chairman, secretary and five others, 
to be designated by the chair, to make arrangements 
for a meeting in memory of Judge Peckham, to be 
held during the present session of the Court of Appeals, 
towhich the members of the bar of the county and 
the State should be invited. 

The chair designated Messrs. J. H. Clute, Orlando 
Mead, A. J. Parker, John H. Reynolds and Paul F. 
Cooper to serve on such committee. 

——__e-o —____ 

THE RESIGNATION OF JUDGE SHERMAN. 

In tendering the president his resignation as judge 
of the United States District Court for the northern 
district of Ohio, Judge Charles T. Sherman says he is 
not aware that he has been suspected or accused of 
official misconduct, and refers to recent action of the 
Cleveland bar in asking him to resign as being influ- 
enced by motives far worse than any attributed to him. 
He adds: 

“The only fault that has been found with me by 
those who took part in the proceeding of the Cleveland 
bar grows out of my employment by the late Mr. Lock- 
wood to aid him and other brokers of New York in 
procuring the reversal or repeal of a grossly erroneous 
and unjust construction by a revenue officer of a rev- 
enue law that affected only the brokers residing in the 
XXXIId district of New York. This employment 
could in no way conflict with my official duties. The 
subject-matter could in no form come before me for 
judicial action. No law or moral obligation prohibits 
ajudge from seeking the repeal of any law, with or 
without compensation. The gentleman who employed 
me knew of my official position, and that it could not 
aidhim. He knew, also, that I would not personally 
aid him in Washington, but would rely on Judge Bart- 
ley and R. C. Parsons to present the matter to the 
proper authorities. I did all that I assumed to do. 
The law was repealed, and I believed it was done 
through their agency. The claim for ;compensation 
was founded upon that belief. I erred when making 
the claim in not specifically stating who rendered the 
services, instead of treating their rights as my own, 
which I had aright todo. But nothing was done by 


CHARLES J. FOLGER, 
CHARLES ANDREWS, 
CHARLES A. RAPALLO. 


either of these gentlemen which I could not lawfully 
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and properly do. I deny, therefore, that I have done 
any thing that I might not lawfully and properly do, 
either as a citizen or as a judge, and upon this issue I 
might cheerfully and with great confidence appeal to 
the only tribunal that can try ‘any accusation against 
me. But the leading and governing motive which 
actuates me in offering this resignation is the wish to 
avoid the publicity that must necessarily ‘result in 
meeting this accusation. Constituted as I am, rather 
than undergo the pain of having my name and actions 
and motives, and those of my family and relatives, 
canvassed and commented upon in a friendly or un- 
friendly spirit by persons either in or out of con- 
gress, I would prefer to retire from my present posi- 
tion.” 








—— - ope ---———— 


JUDGE SHERMAN’S SUCCESSOR. 

Of ex-congressman Martin Welker, who has been 
appointed judge of the United States District Court for 
northern Ohio, in place of Charles T. Sherman, re- 
signed, the Cleveland Leader says: ‘‘ Judge Welker is 
a native of Knox county, Ohio, where he was born on 
the 25th of April, 1819. He gained his primary law 
education by hard study while working on a farm, and 
was admitted to the bar in 1840. In 1846 he was clerk 
of the Court of Common Pleas for Holmes county, 
which position he held until 1851, when he was elected 
judge of the Common Pleas}for the sixth district, in 
which office he served five years. He removed to 
Wooster, Wayne county, in 1857, and was immediately 
afterward elected lieutenant-governor of Ohio, and 
at the end of his term, two years later, declined a re- 
nomination for that position. During the war he was 
first aid-de-camp and acting judge-advocate-general of 
the staff of the governor of Ohio; then in 1862 was 
made adjutant-general of the State and superintended 
the drafts of 1863 and 1864, until elected during the 
autumn of the latter year to a seat in the thirty-ninth 
congress, where he served on the committees on reso- 
lutions, pensions, and the District of Columbia. Judge 
Welker is a hearty and consistent republican, and a 
gentleman of high integrity.”’ 


—— - > oe —_——— 


ATTORNEY-GENERAL WILLIAMS’ REPORT. 

It appears by the report of Attorney-General Wil- 
liams that the civil suits on July last to which the 
United States were a party, were as follows: Customs’ 
suits, 3.759; internal revenue suits, 1,482; post-office 
suits, 142; miscellaneous suits, 2,216— making in the 
aggregate 7,599 suits pending on that day. During the 
same year the aggregate amount of judgments in favor 
of the United States in these suits was $3,208,402, and 
the amount actually realized on the judgments was 
$1,698,133. There were pending on July 1, last, in Cir- 
cuit and District Courts of the United States, 6,274 
criminal prosecutions, the result of which is given in 
the report. 

Exhibits are also given of the number and results of 
civil suits in the Federal courts. A total of 15,141 suits 
of all classes were commenced in the year ending with 
June last. The total number terminated was 7,276. A 
summary of the business transacted by the Court of 
Claims for the past year shows that the miscellaneous 
cases disposed of amounted to 1,493; cotton cases, 107; 
total, 1,600. The amount claimed was $7,015,223. The 
amount awarded was as follows: In the miscellaneous 
cases, $753,402; in the cotton‘cases, $3,130,308, making a 
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total of $3,883,800. The number of cases disposed of 
during the year was 1,600. Those still pending amount 
to 4,802. The amount expended by the department of 
justice was $3,031,000. 

Information in relation to other branches falling un- 
der the department is given, concluding with an ac- 
count of the suits brought by the United States against 
the Union Pacific Railroad Company and the Credit 
Mobilier. Judge Hunt, having filed an opinion in which 
he holds and decides not only that there is no right of 
action in the United States for the causes specified in 
the act of congress to recover, but that congress can- 
not give to the United States the right to recover upon 
said causes of action. The decision, in effect, renders 
nugatory the law under which the suit was brought. 
Therefore, the attorney-general considers it to be his 
duty to appeal from this decision to the Supreme Court 
of the United States. 


~~ 


COURT OF APPEALS ABSTRACT. 
ASSIGNEE. 


Costs.— After the commencement of proceedings to 
enforce a mechanics’ lien, the claimant assigned his 
claim to H. & W., creditors, to collect and apply the 
proceeds in payment of a debt he owed them, the sur- 
plus, if any, to be returned to him. The proceedings 
were determined in favor of defendant, who moved 
that H. & W., the alleged assignees and owners of 
the demand in controversy, should pay the costs of the 
defense. This motion was denied, and the order there- 
on affirmed by the general term, and an appeal taken 
to this court. The chief question raised was, as to 
whether H. & W., after the assignment, had con- 
ducted or carried on the suit or aided therein. 

Held, that they had not; that under § 321 of the 
Code, an assignee of a cause of action, assigned after 
suit brought, is liable for the costs therein, irrespective 
of the question as to whether or not he, subsequent to 
the assignment, took any substantial part in the prose- 
cution of the action; but, that as the assignment 
here was simply as collateral security, H. & W. were 
not liable for the costs. In re lien of Dowling v. Prem- 
ises of Bucking. Opinion by Peckham, J. 

COMMON CARRIER. 


1. This action was brought to recover the value of cer- 
tain goods shipped by defendant’s boat from New 
Haven to New York, which were burned after their 
arrival in New York, and after being unloaded on de- 
fendant’s wharf. This case has been in this court upon 
a former appeal, and is reported in 50 N. Y. 121. 

Held, that from the fact that plaintiff had been in the 
habit of shipping its goods daily, by defendant, to the 
agent in New York, for sale, and it had been the long es- 
tablished habit of the consignee to call daily and receive 
the goods upon their arrival without notice, it was not 
necessary to give notice to the consignee of the arrival 
of any consignment, but that when the goods were un- 
loaded at the accustomed place, and the consignee had 
had time to remove them, defendant was discharged. 
J. R. Mfg Co. v. N. H. Steamboat Co. Opinion by 
Folger, J. 

2. Where the usage has been for the consignee not to 
receive or remove goods arriving upon a holiday, if any 
arrived on such a day, the ordinary rule would apply, 
and defendant, to relieve itself from liability as a car- 
rier, would be obliged to notify the consignee, and give 
him areasonable time to remove the goods ; otherwise, 
the liability attaches until after a reasonable time for 








—————e 
the removal of the goods upon the next day (D. C. % 
N. Y. 121)—explained. Ib. 


CONTRACT. 

Contract for sale of land—dower.—M, plaintiff's 
testator, agreed to sell his interest in certain real ang 
personal estate to defendant, the deed to be delivered 
the first of February thereafter, or if M had not then 
returned from a contemplated journey, as soon as it 
could be done after his return, defendant was to pay 
$4,000 down, $6,000 on or before the delivery of the 
deed, and to givea bond and mortgage for the balance, 
bearing interest from the date of the contract. De. 
fendant paid the $6,000 prior to February Ist. M ten. 
dered a deed on that day, to which, after examination 
by his attorney, defendant objected. M tendered 
another deed February 24th, which was also objected 
to. March 10th, M wrote to defendant that unless he 
accepted the deed offered, he would proceed to enforce 
the contract, and thereupon commenced an action to 
restrain defendant from selling the personal property, 
and torequire an account therefor. April 4th, defend. 
ant offered to accept the last deed, and tendered a bond 
and mortgage according tothecontract. M refused to 
deliver the deed, or to accept the bond and mortgage, 
Defendant then answered, setting up the facts as g 
counter-claim, and asking for specific performance. 
M served ar amended complaint, claiming to rescind 
the contract, because of defendant’s failure to perform. 
Defendant answered, tendering performance, and ask- 
ing for a specific performance. After the joining of 
issue, M died, leaving a will, by which he left all his 
property to plaintiff, his wife. After trial, upon the 
settlement of the case, plaintiff claimed her dower in 
the premises. 

Held, that time was not of the essence of the con- 
tract; that defendant could not be barred of his rights, 
without notice, requiring performance in a specified, 
reasonable time, or, in default, that his rights should 
be deemed abandoned, and no such notice having been 
served, he was entitled to aspecific performance. Also, 
held, that plaintiff was not entitled to dower, no such 
claim having been made on the trial; if it had been 
made, the court would, doubtless, in allowing it, have 
deducted its value from the unpaid purchase-money. 
Plaintiff being the sole devisee and legatee, the allow- 
ance would have been of no benefit. Myers v. DeMier. 
Opinion by Grover, J. 


CONVERSION. 

A ffirmance of contract: principal and agent.— Action 
to recover for the alleged conversion of thirty-one sacks 
of wool, part of a lot of fifty sacks, placed by G. & J. 
in the hands of R. & Co., for sale on commission. R. 
& Co. were induced by fraud to sell the goods on credit 
to a purchaser who proved to be insolvent. The pur- 
chaser transferred them, with other property in trust, 
for the payment of antecedent debts. Upon discover- 
ing the fraud, R. & Co. accepted as security for the 
purchase-money, a written assignment of the purchas- 
er’s claim, to any surplus remaining after payment of 
the debts. Theassignment contained a clause, declar- 
ing that the acceptance thereof shall not preclude R. 
& Co. from claiming and commencing proceedings to 
recover the goods. 

Held, that the acceptance of the assignment was an 
unequivocal affirmance of the sale and subsequent 
transfer, and an abandonment of the right to reclaim 
the goods, and the insertion of the clause declaring that 
R. & Co. were not precluded from recovering for the 
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did not change the nature of the instrument. | relator was entitled to the office. People v. Batchellor, 


That such clause is repugnant to the other parts of the 
instrument, and is inoperative. Also, held, that R. & 
(Co. having been induced by fraud to part with the 

and having acted in good faith in taking the 
security for the price of the goods, were acting within 
their powers, and their principal was bound. Joslin 
y, Cowee. Opinion by Rapallo, J. 


COsTs. 

1. Extra allowance : injunction.—In an action to deter- 
mine the title to a $10,000 bond, a temporary injunc- 
tion was obtained by plaintiff, restraining the dis- 
position thereof during the pendency of the action. 
Defendd@its moved to dissolve the injunction. The 
motion was denied, the court declining to look into 
the merits, and ordered a reference of the issues in the 
ation. Upon the trial the complaint was dismissed. 
Defendants were granted an extra allowance of $500. 
The order therefor stated, ‘‘This is intended to cover 
all allowance of extra costs to be made in any event in 
this action to defendants.’’ This order was accepted 
and defendants’ attorneys received the extra allow- 
ance. Upon a reference to determine the damages 
upon the injunction, the referee allowed counsel fees 
upon motion to dissolve, also counsel fees upon trial 
and upon appeal and the taxable costs in the action. 
Held, that defendants were only entitled to the ex- 
penses of the motion to dissolve the injunction, and 
were not entitled to that here, that it appeared by the 
order granting the extra allowance that it was intended 
toembrace them. Disbrow v. Garcia etal. Opinion 
by Folger, J. 

2. This case differs from Andrews, Rec’r, etc., v. Glen- 
tile Woolen Co., 50 N. Y. 282; there the trial was nec- 
esary principally to dispose of the injunction; here 
the title to the bond was the prominent question upon 
the trial, and the expenses then incurred were not 
occasioned solely or principally in consequence of the 
injunction, but would have been required had there 
been none. Ib. 

OFFICE. 

1. Constitutional law: statutory construction: tax col- 
lketor.— Action in the nature of a quo warranto to test 
the title to the office of collector of the town of Flat- 
bush, Kings county. April 5, 1870, defendant was 
dected, at a meeting held in said town, collector of 
aid town, and took and filed an oath of office as such 
collector, April 22, 1870. The legislature passed an act 
for the extension of the term of office of the collector 
of taxes in the several towns of Kings county (ch. 374, 
laws of 1870). April 4, 1871, a town meeting was held 
in the town of Flatbush, at which votes were given 
for the office of collector of taxes, and relator received 
il the votes cast for said office, and was declared 
dected to said oilice. He never took or filed any oath, 
tor did he execute a bond to the supervisor of the 
town. No notice was served upon him of the amount 
oftaxes. The board of supervisors ordered the war- 
tant for the collection of taxes for 1871 to be made out 
in defendant’s name, and to be delivered to him on 
November 4, 1871; said warrant was so delivered, and 
defendant has since acted as collector. A verdict for 
defendant was directed by the court. Held, that 
chapter 374, Laws of 1870, which provides that said 
collectors shall hold their office for the term of three 
years, was not intended to extend the term of those 
then in office, but simply that of their successors. 
That the election held in 1871 was proper, and that 





23 N. Y. 138, overruled. Until the town collector elect 
has taken and subscribed the oath of office required by 
the constitution (art. 12) the incumbent to the office is 
entitled to hold over (1 R. S. 347, § 30). Allen, J., dis- 
senting. If such oath is taken at any time before 
the office is forfeited by reason of the neglect of the 
person elected to execute the bond required by the 
statute, it is sufficient and entitles him to the office. 

Under the provisions of 1 R. S. 346, §§ 19, 26, which 
require the person elected collector, within eight days 
after notice of the amount of taxes to be collected, to 
execute a bond as prescribed, and declare that a neglect 
to do so shall be deemed a refusal to serve, actual notice 
must be given to the officer of the board of supervisors 
or the supervisor of the town, before he can be put in 
default. He is not bound to take notice of the pro- 
ceedings of said board in fixing the amount of the tax. 
People ex rel. Williamson v. McKinney. Opinion by 
Andrews, J. 

2. The constitution does not provide for the election 
or appointment of town collectors, and under Const., 
art. 10, § 2, that office can only be filled by the electors 
of the town,or by appointment by the local authorities 
of the town. Ib. 

8. An act of the legislature extending the time of 
incumbents of the office of collector is an attempt to 
exercise the power of appointment, and is in conflict 
with the constitution. Ib. 

4. The legislature has power to extend the term of 
office of those thereafter to be elected. Ib. 

PRACTICE. 

1. It is the policy of the Code to restrict the jurisdic- 
tion of this court to questions of law, and to limit the 
review of facts to the special and general terms. 
There is an exception where the general term reyerses 
a judgment rendered upon a trial by the court ora 
referee upon the facts, and it is so certified in the order 
of reversal. This court is not authorized to examine 
and review questions of fact in an equity action. (Allen 
and Rapallo, JJ., dissenting.) Wermilyea, Admr., etc. 
v. Palmer, Exr., etc. Opinion by Church, Ch. J. 

2. Where, under § 72 of the Code, an order for the 
trial by jury of specific questions of fact in an equity 
action is made, the findings have no more force or 
effect than the findings in the old procedure by feigned 
issue, for which this is a substitute. The findings of 
the jury are auxiliary to the judgment of the court, and 
the trial of the issue is by the latter. It may set aside 
the verdict and order a new trial, or find the fact itself, 
or it may qualify or alter the findings. If approved 
they become, by adoption, the findings of the court. 
The introduction of this procedure does not therefore 
withdraw the case in other respects from the applica- 
tion of the other provisions of the Code, and the mode 
of review is the same as in other actions tried by the 
court. It seems that the old chancery rule is appli- 
cable in this court in reviewing, upon appeal from the 
judgment, questions of law raised upon the trial by the 
jury —e. g., that the court will not regard exceptions 
not affecting the merits. So if the jury be misled by 
an erroneous charge of the court upon the law, the 
error, if vital or important, may be available in this 
court without an exception. (Church, Ch. J.) Ib. 

8. Remittitur.—On February 11, 1873, the judgment 
of the court below in this action was affirmed, and the 
remittitur received by defendants’ attorney February 
13, 1873. On the same day an order was granted by 
one of the judges of this court, staying the filing of the 








remittitur until March 4th. Plaintiff’s attorney 
received this order February 15th, and on that day it 
was served on the deputy clerk, in the office of the 
clerk of the Supreme Court, whose duty it was to 
file remittiturs. The managing clerk of defendants’ 
attorney swears that he handed the remittitur to the 
deputy for filing just prior to such service. Upon 
service of the order, the deputy refused to file the 
remittitur, and offered it back to the clerk who de- 
clined to receive it, claiming it had been filed. The 
order was served un defendants’ attorney November 
17th; notice of motion accompanied it. On that day 
an order was entered, making the judgment of this 
court the judgment of the Supreme Court. Subsequent 
to February there had been no filing of the remittitur, 
a judgment was subsequently entered thereon. Held, 
that this court has control over its own remittitur, in 
whosesoever hands it may be, until it is actually aud 
regularly filed in the court below, and an order of any 
one of the judges temporarily staying the filing thereof 
is valid and operative, although unaccompanied by 
motion papers or notice of motion. Rule 16 of this 
court does not apply to such a case, but refers to regu- 
lar stays in causes pending here. The handing of the 
remittitur to the clerk was not, under the circum- 
stances, a filing, and therefore this court had not lost 
jurisdiction of the case. Cushman et al., Exrs., etc, v. 
Hatfield et al. Opinion by Rapallo, J. 


STATUTORY CONSTRUCTION. 


Proceedings were instituted to acquire title to lands 
for Washington Park, Albany, under the provisions of 
the act amending “‘ An act in relation to a public park 
in the city of Albany” (§ 2, chap. 45, Laws of 1872), 
which requires, that the real estate sought to be taken 
shall be fully described in the petition, and that the 
namés and places of residence of those owning or 
claiming an interest in the lands shall be stated therein. 
The real estate was described in the body of the pro- 
vision as “hereinafter fully described and set forth,” 
and the petition stated, that “ hereafter is stated the 
names and places of residence of the parties who own,”’ 
etc.; schedules were annexed and firmly attached, 
giving full descriptions of the several parcels of the 
real estate sought to be taken, with the names and 
places of residence of the owners and claimants, and 
also a notice, addressed to each and all the owners and 
claimants by name, stating the time and place when 
the petition would be presented, etc., all folded and 
indorsed ‘‘Petition, description, notice,’ etc. Held, that 
the schedules formed part of the petition, and that 
there was a sufficient compliance with the provisions of 
the statute, and a substantial compliance was sufficient. 
Also, held, that a paper, so referred to in a written in- 
strument that it may be identified beyond a reasonable 
doubt, is thereby made a part of the instrument, the 
same as if it was incorporated therein. No particular 
mode of reference is necessary for that purpose, any 
language indicating the intent that the two shall make 
one instrument, or a physical annexation of the one 
to the other, in a manner or under circumstances 
showing clearly such intent, is sufficient. 

A provision in an act authorizing the taking of lands 
fora public park, which in terms gives power to the 
commissioners to sell such parts of the land thus 
vested in them, or which they shall thereafter acquire, 
does not render the whole act unconstitutional, or de- 
tract from the power conferred to take lands required 
for the park. If an intent can be spelled out fairly 
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from the words of astatute, although it is inart 
drawn, effect will be given to it. In re application 
Board of Commissioners of Washington Park o 
Albany. Opinion by Allen, J. 

“ STATUTE OF LIMITATIONS. 

This action was for the conversion of four bonds, 
The defense was a general denial, and the statute of 
limitations. There was evidence showing that plain. 
tiff’s assignor asked defendant several times for the 
bonds, and was put off by evasive answers. In June, 
1861, a formal demand was made, when defendant, for 
the first time, absolutely refused to give them up. The 
action was commenced within six years thereafter. 

Held, that until such refusal, no conversion wa 
shown. That the cause of action arose there, and, 
therefore, the statute of limitations had not ru, 
Roberts v. Berdell. Opinion by Allen, J. 


——— 
GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT — OCTOBER TERM. 


ADMINISTRATORS — ACCOUNTING. 


In 1864, one C. N. Mead entered into partnership 
with the defendant, for the purpose of manufacturing 
lumber in the State of Pennsylvania. The firm owned 
a large tract of land and some saw-mills. The firm 
name was C. N. Mead & Co. Mead died in 1865, leay- 
ing certain heirs at law. On Mead’s death, his son, 
under a certain agreement with defendant, continued 
the partnership with defendant until 1867, when the 
effects of the partnership passed into the hands of de- 
fendant. Plaintiff, as the administrator of the estate 
of C. N. Mead, brings this action for the appointment 
of a receiver and an accounting. 

Held, that on the death of Mead, the copartnership 
was dissolved, and the arrangement between defend- 
ant and the son was unauthorized, and plaintiff’s rights, 
as representative, must be determined as of the death 
of Mead. The continuance of the business was at the 
risk of defendant. 

That plaintiff, as representative, is entitled to main- 
tain an action for an accounting, and it is not neces- 
sary to show that there will be something found due 
the estate on such accounting; it would be impossible 
to ascertain this until an accounting is had. For the 
purposes of an accounting, the heirs are not necessary 
parties in the first instance. But, if a sale of the land 
is necessary, application can be made to bring in the 
heirs, and thus render a conveyance of the fee of the 
land. 

This action was referred, and the referee orders the 
appointment of a receiver and an accounting. The 
defendant appeals from the referee’s report. 

Held error; there should have been a motion at 
general term for a new trial. Judgment affirmed. 
Cheeseman v. Wiggins. Opinion by Mullen, P J. 


BEQUEST. 

Law of domicile.— One T died leaving a will, and by 
which he gave and bequeathed to the town of Palmer, 
Hampshire county, State of Massachusetts, the sum of 
$1,000, to be kept invested by the proper authorities 
of the town, and the interest thereof paid for the sup- 
port of the poor of said town. 

Held, that the town of Palmer having capacity to 
take the bequest by the laws of Massachusetts, the be- 
quest is valid. That the validity of a bequest is to be 
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ed by the law of the domicile of the legatee, and 
not by that of the testator. That, although if we as- 
same the bequest in this case void, on the ground that 
jtoreated a perpetuity under the law of this State, if 
not void under the laws of Massachusetts, it must be 
upheld. That the bequest took effect immediately on 
the death of the testator, and the title vested abso- 
jutely in the corporation, and the direction as to the 
mode of management of the principal after that, did 
not affect the validity of the bequest. It did not cre- 
ate a perpetuity. Judgment affirmed. Kennedy v. 
The Town of Palmer. Opinion by Mullin, P. J. 


CHATTEL MORTGAGE. 


Tender.— On default in the payment of an install- 
ment, due on a chattel mortgage, as in default in the 
payment of the whole debt, the mortgagee’s title to 
mortgaged property becomes so instanti absolute at 
law, and the equity of redemption is barred by a sale; 
and, in order to redeem, the mortgagor must, before 
sale, pay or tender the whole debt. The tender of the 
installment due is not sufficient. The proper damages 
inacase like this would be the value of the canal boat 
at the time of the sale, and the value of the use prior 
thereto. The defendant sold the boat to one H, but 
Hafterward re-sold back to defendant, and some time 
after defendant sold to H and D. : 

Held, that although the sale to H was fraudulent, 
on the re-sale, defendant still held the title and plain- 
tif could have redeemed, but plaintiff relied on his 
tender. The sale to H and D barred plaintiff’s right 
of redemption, and a court of equity only can relieve 
plaintiff. Judgment reversed. Halsted v. Swartz. 
Opinion by Muilin, P. J. 

EVIDENCE. 


1. Where commissioners were appointed to assess the 
damages of an owner, on account of laying gas pipes 
through his land. 

Held, that although it was incompetent for a wit- 
ness to give his opinion as to the amount of the own- 
e’s damages, it may be competent for a witness to 
give the value of certain materials of work and labor, 
ete., for the information of the commissioners; such 
evidence does not substitute the witness in the place 
of the commissioner; it simply furnishes them with 
the data, to enable them to fix the amount of com- 
pensation. 

Held, that the evidence in relation to the effect of 
eeaping gas on vegetation was proper, on cross-ex- 
amination of the petitioner’s witnesses. They had 
testified that laying the pipes did not injure the land, 
and it was competent for the owner to inquire whether 
they took into account injury from escaping gas, etc. 
Report affirmed. In the Matter of Calkings. Opinion 
by Mullin, P. J. 

2. This was a proceeding before the surrogate of Cat- 
taraugus county, for the settlement and distribution 
of the estate of one C. On the hearing before the 
surrogate, the question arose as to the legitimacy of 
certain children of C’s by two different women, with 
whom he lived, one woman named Effie, the other, 
Sally. 

The counsel for the appellants offered to prove the 
admissions of Effie, that ‘‘she was the wife of said C, 
and that Simon (appellant’s intestate) was the fruit of 
that marriage, and other admissions. The evidence 
Was Objected to, and the surrogate rejected it, and 
rag in favor of the legitimacy of the children of 





Held, that the admissions of said Effie were com- 
petent, or at least they should have been received con- 
tingently, and acted upon or rejected as other facts 
should or should not be found. Decree of the surro- 
gate reversed. Alexander v. Chamberlain. Opinion 
by Mullin, P. J. 

LICENSE — ESTOPPEL. 

The plaintiff is the owner of a farm in the county 
of Monroe. The defendant is a gas company, author- 
ized to convey gas from a natural gas well, in Ontario 
county, to the city of Rochester and other places, and 
is authorized to acquire land by commissioners, etc. 
The said company constructed its ditch for its pipes 
along the land of the plaintiff, but no right to lay the 
pipes and construct the ditch on plaintiff’s land, had 
ever been required by the company, their only right 
was founded on a license as claimed from plaintiff, and 
is founded on the following evidence. 

The defendant’s servants entered upon the plaintiff’s 
land and commenced to dig the ditch in which to lay 
the pipes. They had dug some forty or fifty rods before 
plaintiff learned of it; one of the defendant’s servants 
went to plaintiff and inquired what the workmen 
should do with certain rails belonging to plaintiff, in 
a fence, and plaintiff told them to put them ina pile 
near the road-side, and after the ditch was dug to put 
them up again in the fence. Plaintiff also said that if 
they filled the ditch right up so he could get across, 
they need not put the rails up, as he would draw 
them away with his team. On one or two occasions 
plaintiff consented that the filling up of the trench, at 
the crossing, might be delayed fora while. Plaintiff 
told one of the servants of defendant that all he 
wanted was a passage to get into his orchard. These 
conversations constitute the license iusisted on by 
defendant. 

Plaintiff brings this action for an injunction to re- 
strain the construction of said work. 

Held, that there was no license from plaintiff to con- 
struct this work. The conversations above stated did 
not constitute alicense. The plaintiff was not estopped 
from asserting his title and restraining the construc- 
tion of the trench. It is one of the essential elements 
of an estoppel in pais, that the party insisting on the 
estoppel would be misled to his injury, if the other 
party should be permitted to admit the right or deny 
the admission as to which the estoppel is insisted upon. 
A party cannot be misled when he knows the truth as 
fully as the party sought to be estopped. 

Held, the act of the defendant in laying the pipe and 

igging the trench was a trespass, and was known to 
be so by the defendant, and plaintiff's silence did not 
mislead defendant. The evidence does not prove a 
license. 

Held, that the fee of the land in the highway being 
in the plaintiff, the defendant had no right, under the 
act of the legislature, to enter on and appropriate part 
of plaintiff’s land, without making compensation 
therefor. The public have a right of passage merely. 

The defendant had noright to lay his pipes without 
compensating the owner. Judgment affirmed. Calk- 
ings v. The B. & R. National Gas Company. Opinion 
by Mullin, P. J. 

PLEDGE — INTEREST. 


Plaintiff pledged his watch with defendant for $82, 
under the agreement that he could redeem the watch 
on payment of $87 in a certain time. Held, that the 
tender of the $87, without any interest, was good. In 














382 THE ALBANY LAW JOURNAL. 








the absence of any proof to the contrary the $5 bonus 
must be held to be in lieu of interest. Judgment af- 
firmed. Hinesv. Strong. Opinion by Mullin, P. J. 


SUMMARY PROCEEDINGS. 


One Johnson is the owner of a house in the city of 
Syracuse, which he rents. There being a default in the 
payment of rent summary proceedings were instituted. 
The affidavit on which the proceedings were instituted 
was made by the agent of said Johnson, and did not 
state the fact of the agencyin any form. Held, that 
the fact of agency, if an agent makes the affidavit, it 
must be stated affirmatively in it. It is not enough to 
state it by way of recital. An appearance by a party 
for the sole purpose of objecting to the jurisdiction of 
the officer, or the regularity of the proceedings, does 
not waive the defects in the proceedings preliminary 
to such appearance. Proceedings reversed. Weyman 
v. Johnson. Opinion by Mullin, P. J. 


TOWN BONDING. 

Non-residents. — This is a certiorari to review the 
proceedings of the county judge of Yates county, 
allowing the prayer of a petition to bond the town of 
Italy in said county. On the petition were the names 
of forty-one persons assessed on the assessment roll of 
said town as non-residents. The assessments on the 
roll are in the names of the non-residents, and the land 
is described as ‘‘swamp,”’ or by the use of certain let- 
ters, as “‘ss,’’ or “‘ bsep,” etc., and the number of acres 
is then given, and the tax. There was no other descrip- 
tion. The description required by statute was not 
followed. 

Heid, that in order to entitle the non-residents to 
be counted as petitioners, their land must be assessed 
as non-resident land; that the assessment as to non- 
residents in this case was defective, and, therefore, 
void, and the non-residents who signed the petition 
cannot be counted; that the non-residents on the roll 
must be counted in ascertaining the number of tax 
payers. The statute makes them tax payers and the 
record discloses the number. Had the non-resident 
land been properly assessed the record would not have 
shown the number of owners, except by the number of 
lots, and as one person might have owned several lots, 
resort to evidence would be necessary; and there is 
none in this case, except as to the forty-one on the 
petition. In ascertaining the amount of taxable prop- 
erty in a town it is not necessary that the assessment 
should be legally binding on the persons assessed. It 
is sufficient if it appear that the property is taxable in 
the town. The aggregate valuation of the taxable 
property can be arrived at in no other way. The 
People ex rel. Clark v. Oliver. Opinion by Mullin, P. J. 


WITNESS. 


Cross-examination — The defendant’s counsel com- 
menced the cross-examination of a witness, and after 
continuing it some time suspended, and he told the 
witness in open court, and in the hearing of the plain- 
tiff’s attorney, that he desired the witness to be pres- 
ent on the morrow, as he wished to further cross-ex- 
amine him. After this, other witnesses were called, 
and the trial proceeded. On the next day the defend- 
ant’s counsel desired to continue the cross-examination 
of the witness, the witness was called, but did not ap- 
pear, the defendant’s counsel then moved to strike out 
the direct examination of the witness, but the court 
refused to strike it out, and defendant’s counsel 
excepted. 





Held, that if a party desiring to cross-examine a 
witness does so, and he is not prevented by the Plain. 
tiff or by the adjournment of the court, from complet. 
ing it, and if he defer it to another day for his ow 
convenience, the opposite party is not obliged to de. 
tain the witness, and if the latter absent himself, it is 
not the fault of the party calling him. 

To entitle the party to have evidence on the direst 
examination stricken out, becduse the witness does not 
appear to be cross-examined, the loss must be charge. 
able in some way to the misconduct or neglect of the 
party calling him, and unless it is, the other party ig 
not entitled to relief. Judgmentaffirmed. Burdeny, 
Pratt. Opinion by Mullin, P. J. 


a 
CORRESPONDENCE. 


AN ANSWER TO AN ANSWER. 


To the Editor of the Albany Law Journal: 

Permit me to say that I am greatly astonished at the 
“Answer” of the Hon. Judge Joachimsen to my arti- 
cles on Jewish Law (see A. L. J., page 325). I believe 
every unbiased reader will bear me witness that my 
articles were free from all personalities; that, on the 
contrary, whenever I alluded to the author of the 
** Desultory Remarks” I spoke of him with the utmost 
regard and politeness. And yet, in his ‘‘ Answer,” he 
descended to vulgar ideas and vulgar modes of ex- 
pressing himself. Is the judge infallible? Is it a crime 
against the majesty of the judge to say politely, that 
he made erroneous statements, and to correct them in 
a gentlemanly manner? I will not follow him into 
the arena selected by him. If he thinks to strengthen 
his position by his undignified manner of throwing 
dirt at me, and if he can persuade himself that he 
thereby has demolished me, all right! Let him pro- 
ceed. It may afford him pleasure, and I am not hurt 
thereby. 

The honorable judge charges me explicitly with pla- 
giarism. Believe me, dear sir, that the fact that Rev. Dr. 
Hiibsch, of New York, published some articles on Jew- 
ish divorce more than four years ago in a New York 
weekly had been totally forgotten by me, and afterso 
long a time I cannot recall to my mind any thing of 
those articles. About the same time I published 
my views on divorce in the Jewish Times, and I am 
certain that the views there expressed by me are fully 
coincident with those lately forwarded by me in your 
journal. But suppose I should also coincide with the 


statements of Dr. Hiibsch, what then? I said lately to f 


a child that twice two is four. Let now the judge 
desultorily remark: This saying bears closest resem- 
blance to a statement made by my learned friend H. 
when he went to an infant school. He is welcome to 
such pettifogging. ; 

I could have further analyzed the indissoluble mud- 
dle in which the judge’s mind is to be found whenever 
he attempts to speak of Talmudical law, his false 
analogies, his misunderstood quotations, and so forth. 
But after the coarse and overbearing tone the judge 
has seen fit to assume, he has lost the right to a respect 
ful answer. Moreover, his puerile articles on Jewish 
law do hardly deserve any consideration. My task 
with the Hon. Judge Joachimsen is ended. 

To the readers, however, I owe a few words more. 
First, in regard to divorce. About three years ago I 
had quite a lengthy correspondence with a Rabbi in 8 
Prussian town, not far from the Polish frontier. I had 








her life 
tain at 

Seco! 
law kr 
Hillel. 








‘ine 
plain. 
aplet. 
3 OWn 
© de. 
» it is 


8 Not 


f the 
rty is 
len y, 


it the 


lieve 


into 
then 
wing 
it he 
pro- 
hurt 


Jew- 
r ork 
T 80 
ig of 
shed 


‘ully 
your 
. the 
y to 
idge 


em- 
e to 


ud- 
ver 


rth. 
ect- 


rish 


ore. 
ol 
ns 








THE ALBANY LAW JOURNAL. 
Oe 











SS mere, 
peen written to that I should induce a certain man in 
Chicago to send a Jewish letter of divorce (Get) to his 
wife whom he had left in the old country, and who had 
peen divorced from him for good cause by a Prussian 
court. In her conscience the wife believes herself to 
be bound to the man until she has received a ‘“‘ Get” 
from him. She and all her relatives and the whole 
Jewish population, in whose midst she has grown up, 
look upon the Talmudical laws in this respect as in- 
yiolable. My endeavors with the man were in vain; 
he refused to send out the desired writ, and thereby to 
release his wife. Finally, the wife herself came over 
tothis country. But her entreaties, her tears, all had 
not the desired effect; the man did not issue the Get. 
This is no fancy sketch; this is a real fact. What 
means Offers now the Talmudical law to emancipate 
such a woman from the chains which bind her eter- 
nally to sucha man? Can any “‘ Saneigor’’ of the Tal- 
mudical law point out such means in the Talmud or in 
the codes extracted therefrom? There are no such 
meaus. The woman must remain in her thraldom all 
her life long. Here is a case where a female cannot ob- 
tain a divorce for cause under the Talmudic law. 

Secondly. Every beginner in the history of Jewish 
law knows that the Prosbul was first instituted by 
Hillel. When Hillel perceived that the people neg- 
lected many commands of charity on account of the 
Sabbatical year, he instituted the Prosbul (Shebiith, 
x, 3). Previous to H. there was no Prosbul. The 
Prosbul-document has not the least mentioning of a 
conveyance of real estate, either by the grantor or the 
grantee, or somebody else. It is nothing else except a 
reserval of the right to claim debts after the seventy 
year which had been contracted before the seventh 
year. The court, before whom the Prosbnl was exe- 
cuted, took a memorandum of the fact that the debtor, 
orhis bondsman, owned some real estate, and upon 
this real estate the creditor had a lien until his debt 
was paid. This lien was understood by itself, and no 
documentary evidence thereof was necessary. The 
readers of this journal will readily find many analo- 
gies to such liens in modern codes. Whatever now 
the Talmud says in regard to Prosbul, has invariably 
reference to the Prosbul as instituted by Hillel, and as 
defined here, and must be understood accordingly. 

B. FELSENTHAL. 


THE HONOR AND DIGNITY OF THE LEGAL PROFESSION. 


Doctor Nott, in his lectures to the senior class at 
Union College, used to say that different results were 
produced on the minds of persons engaged in the same 
business or profession, according to the motives with 
which they engaged in them. 

Howard visited the jails of Europe, and the more he 
saw of imprisonment and suffering, the more sympathy 
he had for those imprisoned, and the more anxious he 
was to relieve them. Another individual visits the 
same prisons, and sees the same suffering which How- 
ard saw. His object in doing so, is to see that the 
sentences are carried into full and complete execution. 
He finds the food of one better than he thinks it 
ought to be; another ought to do more work than is 
Tequired of him, and another might have his hair 
shaved closer, and in various other ways more effectu- 
ally debased and degraded. Such a person soon begins 
to take delight in human suffering. All species of 
cruelty which he witpesses is to him a source of real 
Pleasure. He loves to attend executions and he delights 
to seemen whipped at the whipping post. 





383 


The same principle applies to members of the legal 
profession. Those who enter it asa means of doing 
good, and out of love of the principles which the study 
of it inculcates, are purer and better the longer they 
remain in it. Those who enter it merely as a means 
of making money, become baser and more corrupt and 
dishonest the longer they continue in it. The Code 
gave full scope to this corrupting influence when it 
allowed attorneys to become interested, by way of 
compensation in the subject-matter in litigation. 

Unfortunately, some of the most respectable counsel 
in the State have got themselves apparently in a false 
pecuniary position, in appearing as attorneys for towns 
in suits growing out of the bonding act in aid of rail- 
roads, as though their sole object in doing so was to 
make money. When they ask for their pay, they are 
told to present their bills to the town auditing board 
and to attach to it an affidavit. The town board ex- 
amines it, and cuts it down one-half more or less, thus 
showing their appreciation of the integrity of the 
attorney they have employed by accusing him sub- 
stantially of swearing false. This is a most effectual 
and cruel way of destroying the honor and dignity of 
the legal profession. Considering the vast amount of 
money invested in town bonds, and the number of 
suits in which towns are likely to become parties on 
the record, the members of the profession ought to 
have their attention called to the position they occupy 
in becoming attorneys for towns, and the ordeal 
through which they may have to pass in attempting to 
obtain compensatien for their services. 

A blacksmith would not submit to such degradation 
in order to collect a bill for horse-shoeing — swear to 
the correctness of it, and then have the other party 
pay it or not, or such parts of it as he might think 
proper. Such degradation, however, is attempted in 
more instances than one, to be reserved for the legal 
profession. * 


ADOPTION. 


NEw York, Dec. 8, 1878. 
Dear Str:—I have read with interest the article 
on adoption in your JoURNAL for December 6. It 
may interest your readers to know that the bill, as at 
first passed, included the right of inheritance, but was 
altered at the request of Gov. Dix. Perhaps he had 
good reasons; but he thereby defeated the object pro- 
posed, which was this, to compel persons of property, 
who adopt children, either to provide for them in some 
way, or, if they don’t want to do that, to formally say 
so by will. It is acase of not unfrequent occurrence, 
that a child is trained up tenderly and in luxury, and 
then left in utter poverty, because the adopted parent 
has made no will. In the case of a daughter it works 

much hardship. 
Yours respectfully, 
J. B. VARNUM. 


——__—_@—_—. 
COURT OF APPEALS. 


Ordered, that a term of this court, for the year 1874, 
will commence at the capitol, in the city of Albany, on 
the third Monday of January next. Notices of argu- 
ment, with proof or admission of service, must be filed 
with the clerk on or before the 5th day of January, 
1874. Only such cases will be put on the calendar as 
shall be regularly noticed for said term. 

‘ E. O. PERRIN, Clerk. 





COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Tuesday, the 9th inst. : 

Judgments affirmed with costs — Goelet v. Spofford ; 
Goelet v. Spofford; Blancke v. Bryant; The National 
Bank of Commerce v. The National Mechanics’ Banking 
Association; The New York Guaranty and Indemnity 
Company v. Flynn; Bryce v. The Lorillard Fire Insur- 
ance Company; Dening v. Puleston.—— Judgments re- 
versed and new trials granted, costs to abide event — 
Van Zandt, executrix v. The Mutual Benefit Life In- 
surance Company; Collender v. Dinsmore; Hughes v. 
The Mercantile Insurance Company .—— Orders affirm- 
ed with costs—The People ex rel. Martin v. Brown; 
The People ex rel. Board of Supervisérs of Westchester 
County v. Fowler; Lenahan v. Haman.—— Order grant- 
ing new trial reversed, and judgment on report of 
referee affirmed with costs—Cowdin v. Gottgetren. 
— Order granting a new trial reversed and exceptions 
overruled, and judgment for the defendant on non- 
suit at circuit with costs— McClure v. The Mutual In- 
surance Company. 

———_>—___—— 


NOTES. 


In the law books published on this side of the Atlan- 
tic there are seldom to be found appeals to the tender 
emotions. Jarman on Wills, or Williams on Executors, 
are as cold and unsympathetic as a treatise on the in- 
tegral calculus. We observe that an American writer 
on the “Probate Jurisdiction and Practice in the 
County Courts’ has attempted to introduce a reform 
in the mode of treating these subjects. In speaking of 
probate jurisdiction he says: 

“ A jurisdiction so often invoked by those involved 
in intense sorrow demands that they should manifest 
their sincere affection for 


Hearts from which ’twas death to sever, 
Eyes this world can ne’er restore, 


not only by a faithful observance of the will of the an- 
cestor or the law of descent, but by closely following in 
the execution of their trusts and discharge of duties, 
the custom and practice of the County Court, accord- 
ing to the statute in such case made and provided.” 
And on the following page the author, ‘under the 
head of the care requisite in developing such a subject, 


says: 

“In view of such trusts we approach our subject 
with feelings of awe. Such feelings are nowhere bet - 
ter expressed than in the Forest Hymn,’’ from which 
he proceeds to quote. This reverent spirit is very 
delightful, but would it not be better to put the poetry 
into the foot notes.—Solicitors’ Journal. 


Some curious statistics of the work done by Gray’s- 
inn have been published. The entire number of calls 
from Hilary Term, 1870, inclusive, is as follows: In 
1870, Hilary 0, Easter 1, Trinity 0, Michaelmas 1; in 
1871, Hilary 2, Easter 2, Trinity 1, Michaelmas 0; in 
1872, Hilary 1, Easter 1, Trinity 3, Michaelmas 1; in 
1873, Hilary 0, Easter 0, Trinity 0. Total calls in 15 
terms, 13. Thus, if the annual income of the society 
is £7,000, £28,000 have been expended in calling thir- 
teen gentlemen to the bar, at a cost of upward of 
£2,150 each. 


——_++—_—__—_ 


Ir “ Lex, JRr.,” will turn to page 340 of this volume of 
the Law JouRNAL, he will find a report of the case of 
Baker v. Drake, which he desires us to “ publish in full.” 
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FOREIGN NOTES. 

The evidence in the Tichborne case closed on the 
2d inst., and Dr. Kenealey, counsel for the defense 
began his speach.————Sir John Duke Coleridge, 
Lord Chief Justice of the English Court of Commoy 
Pleas, is to be raised to the peerage. He will become 
Baron Coleridge. ——During the last ten years ning 
judges of the English Court of Equity have died, viz, 
Lords Westbury and Cransworth, Sir John Holt, sir 
C. J. Selwyn, Sir J. Knight Bruce, Sir G. M. Giffoni, 
Sir James Wigram, Sir George Turner and Sir John 
Wickens. —— The Italian Chambers on the 24th ult, 
unanimously adopted a resolution recommending the 
introduction of the arbitration clause in future treaties 
with foreign powers.— At a meeting recently held ip 
Rome, at which David Dudley Field, Esq., of New York, 
and M. Richard, Secretary of the Paris Peace Society, 
were present, it was decided that an Italian Committeg 
should be organized in connection with the Judicial 
Congress of Brussels. Count Sclopis and Gen. Gari. 
baldi were appointed honorary members of the Com. 
mittee. A public dinner was given in honor of Messrs, 
Field and Richard on the 27th ult., when Signor Mancinj 
and others made speeches, in which the Virginius affair 
was alluded to, and the hope expressed that the ques. 
tion which has arisen between Spain and the United 
States would be referred to arbitration. —— The death 
is announced of Hon. Arthur Peel, Chief Justice of 


Antigua, W. I. 
— 


LEGAL NEWS. 


Judge M. W. Delahay, of the United States District 
Court for Kansas, has resigned. 


The prison system of Ohio is said to be the best in 
the United States. 

It is proposed to place busts of the late Chief Jus- 
tices Taney and Chase in the room of the United 
States Supreme Court. 


Hon. Lyman Tremain has become a partner with the 
Hon. Henry E. Davies, of New York city, in the place 
of the Hon. Noah Davis, raised to the bench. 

General Lewis T. Wigfall, formerly United States 
senator from Texas, on the first applied for admission 
to the Baltimore city bar. The customary oath of 
allegiance to the United States, the constitution, laws 
and government thereof was administered, and ex- 
Senator Wigfall was admitted to practice as an attor- 
ney. 

In the United States senate, on Tuesday, Mr. Par- 
sons, of Ohio, gave notice of a bill to repeal the bank- 
ruptey laws, and Mr. Poland, of Vermont, offered 4 
resolution, which was adopted, directing the judiciary 
committee to examine the statistics in regard to bank- 
ruptcy, and prepare and report such amendments 
thereto as will simplify and expedite proceedings 
thereunder and diminish the expenses thereof. 

The United States senate has confirmed the follow- 
ing nominations: Martin Welker, to be district judge 
for the Northern District of Ohio, vice Charles 1. 
Sherman, resigned; Nathaniel Shipman, district judge 
for Connecticut, vice Wm. D. Shipman, resigned. 
George P. Sanger, United States district attorney for 
Massachusetts; W. S. Lurty, for the Western District 
of Virginia; Wm. W. Bellson, for the District of Min- 
nesota; Rufus Mallory, for the district of Oregon. 
Robert N. McLaren, United States marshal, for the 
District of Minnesota; George R. Maxwell, United 
States marshal, for the Territory of Utah. 
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SOME RARE LAW BOOKS. 


Law books are generally not things of beauty. 
There is nothing particularly gratifying to the esthetic 
department of the human organism in the conven- 
tional typography and sheep skin. Some of our pub- 
lishers give considerable attention to the mechanical 
execution of their books, and deserve and receive a 
good degree of credit therefor. But, after all, their 
labors seldom please the eye. In most marked con- 
trast to even the very best of our books, are a series 
of law books that have been recently issued by Messrs. 
Stevens & Haynes, of London. They are reprints 
of some of the scarcest of the Old English Reports, 
and in their mechanical execution would delight the 
heart of Aldus Manutius, Thuanus, or any other 
admirer of elegant editions. The black letter type 
of the originals is faithfully reproduced, the curious, 
old-style spelling and interchange of letters have 
been closely followed, while the rich antique calf 
covers are, no doubt, superior to any thing that served 
to encase the original Reports. These editions have 
been carefully prepared, and some of the volumes 
have been enriched with notes added in MS. to some 
copy of the original by its learned owner generations 
ago. 

This enterprise of Messrs. Stevens & Haynes is a 
matter of universal interest, and appeals to every lover 
of elegant books. The works which they have zepro- 
dueed are those which were the scarcest, and for 
copies of which the most exorbitant prices were 
demanded. The following is a brief description of 
the matter of these volumes. 

The first in this series of exquisite reprints are 
Bellew’s Cases Temp. Richard II, which bears the 
following title: “Les Ans Dv Roy Richard Le 
Second Collect’ Ensembl’ hors de les Abridgments de 
Statham, Fitzherbert et Brooke per Richard Bellevve 
de Lincolns Inne, 1585. At London, Imprinted by 
Robert Robinson dwelling in Fewter lane neere Hol- 
borne.” Mr. Wallace in his “ Reporters” says, “ Bel- 
lew’s Cases T. Richard II is very rare. Mr. Green, 
whose collection of reporters is complete, has a copy, 
the only one I ever saw, except the copy that I have 
myself.” Bellew’s Cases have been sometimes desig- 
nated as the Year-book of Richard II, and they 
bridged the chasm existing between the third part of 
the year-books and the year-book of Henry IV. In his 
Epistle “To the Students of the Common Lawes of 
this Realme,” the author discourses very quaintly of 
“howe dangerous it is by setting our accions on ye 
publike stage to submitte the valuation of our selves 
to ye censure of a multitude.” Here is a paragraph 
ftom the same Epistle, which loses much of iis quaint- 
hess in the modern type in which we dress it: ‘“ Now 





whiles I considered hereupon and poysed them in the 
ballance of myne owne insufficiency, I remayned 
altogether fearefull and discouraged and then withall 
resolved to reserve this simple labour of myne to my 
owne private use for which I first made it. But call- 
ing to remembrance the disposition of the persons 
with whom specially I had to deale, beyng men with 
myndes tempered and qualified with studyes of best 
accompt and the work itself not myne but my collec- 
tion adding thereunto the earnest persuasions of some 
of my best deserving friends I have adventured, as you 
see, under hope of your curteous acceptance to pre- 
sent you their withal not doubting, but yet as Learn- 
ing hath no enemie but ignorance, so the ignorant, 
envious or opinionate Carper shall have no such 
adversary as the learned, nor this my simple travayl 
find better defense, then of those whose experience 
teaches them that Humanum est Errare, know how 
farre easier it is to find a fault, then to doe that which 
shal be without fault.” 

The second in this rare list is “Choyce Cases in 
Chancery.” * A work which Mr. Wallace in his Re- 
porters said was so rare, that except the copies in 
Temple Library and the Library of Lincoln’s Inn, he 
had never seen more than one copy of it anywhere. 
The first half of the volume is devoted to “The Prac- 
tice of the High Court of Chancery Unfolded,” and 
the ‘“‘Choyce Cases” fill the last half. Speaking of 
the cases, Mr. Wallace said: “ Like Lombard, Tothill 
and a few similar law works, this volume is one 
which those great cases that occur from time to time 
and stimulate inquiry into the very foundations of 
legal science, will occasionally call forth, and it ought, 
therefore, to be in every public library.” The address 
to the “ Courteous Reader ” is not a model of modesty. 
It says, ‘The Title of this Book promiseth much, yet 
I dare assure thee no more then the Body of it will 
afford. And although something of this subject hath 
been heretofore Printed, yet (without prejudice to 
them) I may boldly say That none hath traced the 
path of Truth so fully and clearly (in the particulars 
mentioned in the Title) as the composer of the ensu- 


ing Discourse hath done.” 

“Choyce Cases in Chancery” contains about two 
hundred and fifty-six cases, the greater number of 
which bear date from 19 to 26 Eliz., 1576 to 1583. 
The Chancellors during the period of these reports 
were Nicholas Bacon, Thomas Bromley and Lord 


Ellesmere. Ifthe composer traced the path of truth 
so fully as he claimed to have done, the courts of those 
early times held no uncertain doctrine about con- 
tempts, for we read on this subject, “If any offenses 
or contempt be committed against the Court or against 





* The Practice of the High Court of Chancery, with the Nature 
of the several Offices belonging to that Court, and the Re- 
ports of many Cases wherein Relief hath been there had 
and where denyed, and known as “*Choyce Cases in Chan- 
cery.” Reprinted from the edition of 1672. London: Ste- 
vens & Haynes. Bell Yard, Temple Bar, 1870. In 8vo, £2 2s., 
calf antique. 
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the great seal by word or deed upon serving the pro- 
cess, then upon affidavit then made, the party is there 
snapped up and committed immediately without any 
examination of him at all; for better it were (if the 
affidavit should prove untrue) to suffer that mischief 
to one particular person, then the inconvenience that 
such an high Court of Justice (as is the Chancery) or 
process or authority thereof should be condemned.” 

The next work in this goodly company is “Cun- 
ningham’s Reports,” * the imprint upon which takes 
us back over a hundred years, and the cases in which 
bear date of the time of George the Second and 
Hardwicke. The advertisement, more modest than 
that of the Composer of the ‘‘ Choyce Cases” — says: 
“The following cases were taken by a gentleman of 
considerable business at the bar of the King’s Bench, 
during the time that Lord Hardwicke presided in that 
court. They have been perused and approved by 
some persons eminent in the law; by whose advice 
and under whose inspection the editor has committed 
them to the press.” 

Again, he says, “As these cases are published 
without any name of distinction, and without any 
recommendation of authority, they have nothing to 
rely on but their own intrinsic worth, whatever it is; 
and that, it is hoped, will be sufficient to support them, 
as it has done some books which came into the world 
as naked and friendless as this; but which soon broke 
through the obscurity of their b:rth by the lustre of 
their merit, and are now of established reputation, 
recognized by every Court of Judicature in the King- 
dom; so universally true it is (what was said by a 
very great man, the highest living ornament of the 
law) that every case well reported speaks for itself, and 
reason is the best authority, and, indeed, in matters of 
science, no other authority ought to be submitted to. 
All, therefore, that the editor has to wish is that these 
reports may have leave to speak for themselves, and 
that reason, with respect to them, may be allowed to 
stand in the place of authority.” 

Not the least valuable and interesting portion of 
this volume, is that devoted to “A Proposal for ren- 
dering the laws of England Clear and Certain ”"—a 
unique and instructive chapter on law reporting, and 
in behalf of an authorized body of Reporters. After 
a hasty glance at the Civil law, and the Institutes, 
Digests and Code of the Romans, the author gives a 
rapid history of the English reporters from the Year 
books of Edward III to the day of the writer. 
There are many sensible and forcible suggestions and 
remarks thrown in by the way, which we had marked 





* Reports of cases argued and adjudged in the Court of King’s 
Bench, in the Seventh, Eighth, Ninth and Tenth Years of 
King George the Second, during which time the Right 
Honourable the Earl of Hardwicke was Lord Chief Justice 
of that court. By T. Cunningham. The third edition, re- 
vised and corrected by Thomas Townsend Bucknill, of the 
Inner Temple, Barrister-at-Law, London: Stephens & 
Haynes, Bell Yard, Temple Bar, 1871. In 8vo, price £3 3s., 
calf antique. 





for quotation, but our space will only permit a few 
sentences from the author’s views as to a good re 
porter. “A reporter thus appointed,” he saith, 
“should have a liberal education; understand both 
the theory and practice of the law; be able clearly to 
comprehend the reasoning of the judges, and be ready 
at writing down what he hears in short-hand or other. 
wise; and, afterward, properly digesting it. And 
to do this effectually, the matter should be methodised 
in such a manner, the several facts so disposed, and 
the whole so perspicuous and clear, that all persons 
may easily understand the report. All addresses to 
the passions, all glosses and ornaments of counsel, 
which they may deem necessary in their pleadings, 
should find no place in the state of the case. The 
reporter, in telling the story, ought not to speak as one 
of the counsel concerned in the cause, but, as it were, 
asajudge. * * * An able reporter should like- 
wise be so well versed in our laws, as not to bea 
stranger to the greatest part of what is cited out of 
the books; for, unless he thoroughly conceives what 
comes from the bench and bar, he will be no more 
able to execute this office with success, than one who 
was ignorant of the principles of astronomy or anat- 
omy would be able justly to report a lecture in either 
of those sciences. ‘It is impossible,’ says Lord Coke, 
‘to make a just and true relation of any thing he un- 
derstand not.’” Another observation seems so perti- 
nent to the times, that we will not exclude it; “ after 
the revolution, and during the reigns of King William, 
Queen Anne, King George Land his late Majesty, many 
reports have been published, most of which ‘let open 
the windows of the law to let in the gladsome light, 
whereby the reason thereof may be clearly discerned, 
and tho’ ‘some of them, as Justice Shelley said, might 
be compared to Banbury cheeses, whose superfluities 
being pared away, there would not be enough left to 
bait what Lord Hale called the Mouse-trap of the Law; 
yet, probably, the meanest of them may, like the lit 
tle birds, add something toward building the eagle's 
nest.’ ” 

“Cooke’s Reports” * come next in this “Grand 
Companie,” and in a dress quite in keeping with the 
rest. Sir George Cooke was Chief Prothonotary of 
the Common Bench, and a very able Chief Prothon- 
otary and reporter he was declared to be, in Palmer 
v. Hdwards, 3 Wilson, 184. Messrs. Stevens & Haynes 
were induced to select this report, as the next in their 
series, by reason, partly of its great scarcity, and 
partly by having become possessed of a copy form- 
erly belonging to Mr. Justice Nares, and containing 
numerous MS notes. These notes, it is said, appear 
to have been partly his own, and partly copied from 
notes made by Chief Justice Eyre. Many of these 





* Sir George Cooke’s Reports and Cases of Practice in the Court 
of Common Pleas, 1706 to 1747. The third edition, with the 
additional cases and references contained in MS. notes 
made by L. C. J. Eyre and Mr. Justice Nares. Edited by 
Thomas Townsend Bucknill, of the Inner Temple, Barris 
ter at Law. London: Stevens & Haynes, 1872. In 8vo, £33. 
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notes are elaborate, and all add greatly to the value 
of the volume. 

Brooke’s New Cases Temp., Henry VIII, Edward 
VI, and Mary,* though oldest in time, is the next in 
order of publication of this series of Old English Re- 
ports. It was first published in 1578, seven years 
prior to “ Bellewe’s Cases,” and was compiled by the 
said Bellewe. There is much in it of the quaint and 
curious, as well as of the instructive, but we have not 
space at this time to notice it further. 

Kelynge’s Reports in Chancery and King’s Bench,t 
is the sixth of the series, and the publishers state that 
they have reproduced it, “to enable Libraries and the 
Profession to complete their series of Early Reports, 
and which, owing to the great scarcity of the Work, 
many hitherto have been unable to do.” 

The most recent issue of this goodly procession is 
Kelynge’s Crown Cases.{ There have been two edi- 
tions of these cases, the first published in London in 
1708, folio, and the second, Dublin, 1789, octavo. 
Neither of these contained all the cases by Sir John 
Kelynge collected and left in MS. The omitted cases 
are included in this edition, and for the purpose of 
readily distinguishing them, are printed in red ink. 
This is in some respects the most entertaining of these 
Reprints, as the interest attaching to criminal law and 
cases is more dramatic than is to be found in the 
reading of civil cases. Among other things, the 
volume contains the Resolutions of the Judges called 
together at the restoration of Charles II to determine 
the law and proceedings that should govern in the 
trial of the persons apprehended for the murder of 
Charles I. There are a number of these “resolves,” 
some of which are very curious. We can note but a 
few of them. Here is how the person was laid in 
the indictment: “ And it being not known who did 
that villainous Act; it was resolved that it should be 
laid that Quidam ignotus, with a Visor on his Face 


did the act: and that was well enough, and the other: 


Persons be laid to be present aiding and assisting 
thereunto.” It being agreed to lay the murder on 
the 30th of January, it became a question which gave 





*Sir Robert Brooke’s new Cases in the time of Henry VIII, 
Edward VI, Queen Mary. Collected out of Brooke's Abridg- 
ment, and Chronologically arranged, together with March's 
Translation of Brooke’s New Cases, reduced alphabetically, 
under the proper heads and titles, with a table of the prin- 
cipal matters. London: Stevens & Haynes, Beli Yard, Tem- 
ple Bar, 1873. 8vo. Price, £4. 

+ William Kelynge’s Reports in Chancery in the 4th and 5th 
war of George IT. During which time Lord King was Lord 
High Chancellor, and on the King’s Bench from the 5th to 
the 8th years of George II. During which time the Lords 
Raymond & Hardwicke were Lord Chief Justices of Eng- 
land. Reprinted from the edition of 1764. London: Ste- 
vens & Haynes, Bell Yard, Temple Bar, 1873. 

+ Sir John Kelynge’s Reports of Crown Cases in the time of 
King Charles II, third edition, containing cases never before 
Printed, together with a Treatise upon the Law and Pro- 
ceedings in Cases of High Treason by a Barrister at Law, 
Edited by Richard Loveland Loveland of the Inner Temple, 
Barrister at Law. London: Stevens & Haynes, Bell Yard, 
Temple Bar, 1873. 





the judges a deal of trouble in whose reign the said 
day should be laid to be, “and the question grew, 
because there is no Fraction of a Day.” It was finally 
settled not to specify a reign, “and that was well 
enough.” Among those tried was Coke, of Grey’s 
Inn, who was of counsel against the king, and who 
objected that he only acted as counsel and spoke 
words, and that words did not make Treason. But 
his objection did not avail him. Even my Lord Coke 
could not escape scatheless, for “it was observed that in 
these Posthumous Works of Sir E. Coke, of the Pleas 
of the Crown, and Jurisdiction of Courts, many great 
Errors were published, and in particular in his dis- 
course of Treason and in the Treatise of Parliament.” 
Where one was brought up to trial for murder who 
had a pardon, here is what followed: “And after 
when he came to plead his New Pardon, and that 
was allowed, he paid Gloves to the Judges, which is 
a due fee,” ete. 

We believe this to be the most elegant series of law 
books ever published, and the enterprise of the pub- 
lishers deserves and will receive a very hearty recog- 
nition. The series is to be continued by reprints of 
other old and scarce works from time to time. 


—- +e —-— 


CURRENT TOPICS. 


Samuel Nelson, ex-Associate Justice of the Supreme 
Court of the United States, died suddenly on Satur- 
day last at his home in Cooperstown. It was only a 
few months ago that he was compelled by failing 
health to resign his high office, after an uninterrupted 
service upon the bench of nearly fifty years. His 
retirement was the subject of universal regret, for in 
him was recognized a judge of profound learning, of 
great experience, of untiring industry and of the most 
incorruptible integrity and honor. In him we real- 
ized our highest ideal of a judge, and when his public 
career closed, we all felt how almost impossible it was 
to till his place. He had reached that age when death 
comes not unawares, but its coming to him has occa- 
sioned the most profound sorrow to a great people 
who have learned to honor and respect him as few 
men are honored and respected. An able tribute from 
the pen of Mr. E. W. Stoughton will be found in vol, 
7 of this Journat, p. 24. 


The House of Representatives, on Tuesday, passed 
by a large majority a bill repealing the Bankruptcy 
Law, except as to suits and proceedings now pending 
in courts of the United States, wherein an adjudica- 


tion of bankruptcy has been made. Such cases are 
to be proceeded with and governed by the existing 
law, provided that the fees and charges of officers and 
agents are to be reduced one-half. The Senate 
Judiciary Committee has several bills before it pro- 
viding either for an amendment or a repeal of the 
law, and at this writing it seems probable that a bill 
will be reported and acted upon before the adjourn- 
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ment for the holidays. The provision of the existing 
law most strongly attacked is that providing for in- 
voluntary bankruptcy, and the excision of that pro- 
vision is certain whatever be the fate of the law. 


We print in another column the scheme of the Bar 
Association Committee on Reporting, and commend 
it to the consideration of our readers. It seems to us 
that the scheme is not unlike Crusoe’s canoe too big 
to be launched. The committee want $20,000 from 
the State, a guaranty of $250 each from the lawyers 
and $50 from each subscriber: this would give them 
in cash and credit, supposing that only 2,000 lawyers 
entered into the scheme (a moderate estimate con- 
sidering the fact that the scheme proposes a monopoly 
of all reporting in the State), the sum of six hundred 
and twenty thousand dollars per year. Even for the 
maximum number of volumes per year — eleven — 
the committee propose to cherge at the rate of nearly 
five dollars per volume. In view of the fact that the 
committee propose to publish only those cases valu- 
able as precedents, the number of volumes could not 
exceed ten, which would make the rate per volume 
five dollars, or, to one who did not subscribe to the 
whole series, one-third more. Any law publisher in 
the State would be very willing to take the contract 
of publishing the reports at these figures and guaranty 
the payment of the salaries of the editors and report- 
ers, and that without the subsidy from the State or 
the guaranty from the profession. As a matter of 
economy to the profession it stands about thus: the 
Court and Commission of Appeals reports cost now 
per year ten dollars. The reports of the Superior 
Court and the Court of Common Pleas about the 
same sum, making twenty dollars per annum for all 
the courts save the Supreme Court. According to 
the proposed subscription rate there would be thirty 
dollars left for Supreme Court reports. The publisher 
of the “N. Y. Sup. Court Reports” promises to 
publish all the decisions of the year for fifteen dollars, 
and this promise he has so far kept and will continue 
to keep. The committee, therefore, demand from the 
profession fifteen dollars each per year more than is 
now required to secure the same matter, and also de- 
mand a large guaranty and a donation of $20,000 per 
year from the State. Were it not for the high per- 
sonal and professional character of those who devised 
this scheme, we might be led to suppose that it was, 
in the dialect of the day, a “job.” The profession is 
very well satisfied with the Court of Appeals reports 
as they are at present and under their present manage- 
ment. So, too, it is satisfied with the reports of the 
Court of Common Pleas and of the Superior Court. 
The evil that has vexed us so was in the reports of the 
Supreme Court decisions, and to this evil the com- 
mittee should have confined their attention. If that 
committee can devise a more successful or satisfactory 
plan for publishing the Supreme Court decisions than 





any that is now in operation we shall give that plan 
our cordial support. The scheme they have proposed 
is Quixotic. That a similar scheme has succeeded in 
England gives no assurance that it would succeed 
here. The conditions are different, the needs are 
different. The Bar Association were to consider the 
report on Wednesday evening of this week, but at 
this writing we have not learned what action was 
taken. 


The nomination of George H. Williams to the office 
of Chief Justice is still unconfirmed by the Senate, 
This fact is of itself a sufficient commentary upon the 
fitness of the appointment. The most partizan of the 
newspapers are not enthusiastic over the nomination, 
while the majority of the newspapers pronounce the 
nomination a mistake and a misfortune. A recent 
dispatch to the Zribune alleged that the nomination 
had been referred back to the Judiciary Committee 
to enable that committee to consider charges made 
against Mr. Williams by citizens of Oregon. IE this 
be true we shall for the first time be treated to the 
spectacle of a great nation’s selecting its Chief Judi- 
cial officer about after the manner that a woman se- 
lects her maid-servant — after an inspection of “ char- 
acter.” 


Following fast the news of the death of Judge 
Peckham and of Judge Nelson, comes the news of 
the death of John M. Parker of the Supreme Court 
of this State. He died at his residence in Owego on 
Tuesday evening of apoplexy. For nearly fourteen 
years Judge Parker has worthily filled the office of 
Supreme Court Judge. Without being what men 
sometimes term “brilliant,” he was, what is, perhaps, 
of more account, strong, careful, industrious, honest— 
qualities which always make a good judge, if nots 
greatone. Judge Parker was elected to the Supreme 
Bench in 1859, and was re-elected in 1857. Previous 
to his election to the Bench he had served two terms 
in Congress. 


Gov. Dix has, up to this time, made no appoint- 
ment to fill the vacancy in the Court of Appeals bench 
occasioned by the death of Judge Peckham. Judge 
Fancher seemed at one time to be likely to be se- 
lected, and in some of the newspapers his appoint 
ment was announced, but it has not yet been made. 
The selection of Judge Fancher would give very gen- 
eral satisfaction, although the nomination of W. M. 
Evarts would very likely be received with more eclat 
Mr. Matthew Hale of Albany, and Mr. E. F. Bullard 
of Troy, are also mentioned in connection with the 
office. Both of these gentlemen are able lawyers, but 
we should suppose that they are better adapted— 
especially Mr. Bullard — by experience and tempera 
ment to the duties of the advocate than to those of 
the judge. 
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THE BAR ASSOCIATION SCHEME OF REPORT- 
ING. 

The committee appointed by the Bar Association of 
New York, last spring, to investigate the subject of 
law reporting in this State, and to report a plan for 
its improvement, submitted last week the following 
scheme, which is modeled after the plan of the Eng- 
lish Council of Law Reporting: 


SCHEME OF REPORTING. 


1. The reports recommended by this committee shall 
be placed under the general management and control 
of a Council composed of members to be appointed as 
follows: 

One by the Court of Appeals. 

One by the justices of the Supreme Court designated 
to hold General Terms. 

Six by the Association of the Bar of the city of New 
York. 

The chief judge of the Court of Appeals and the 
attorney-general for the time being shall be ex officio 
members. 

In the event of Bar Associations having the same gen- 
eral objects and of the same general character as that 
of the city of New York, being formed in the cities of 
Brooklyn, Albany, Buffalo, Rochester and Syracuse, 
the said associations may each appoint one member of 
said Council. 

2. The members of,the Council'shall act gratuitously. 
The term of office shall be for five years. All members 
retiring shall be eligible for re-appointment. 

8..Any occasional vacancy in the Council by death, 
resignation or otherwise, may be filled by a new ap- 
pointment by the body which originally appointed the 
retiring member, and the member so appointed shall 
retire at the time when the member occasioning the 
vacancy would, in the ordinary course, have retired. 

4. It is desirable that the Council be incorporated by 
act of the legislature. 

The Council may have the assistance of a secretary 
or executive officer. The payment of his salary, and 
the office and other expenses of the Council shall not 
exceed, together, $4,000 per annum. 

5. The reports shall be prepared by reporters under 


the supervision of the Council, or an editor, if they see. 


fit to employ one, and the cases to be reported shall be 
carefully selected upon the principle of rejecting all 
cases useless as precedents. 

6. The reports shall be divided into series, viz. : 

1. The Court of Appeals Reports. 

2. The Supreme Court Reports. 

8. The Superior Court Reports. 

4. The Common Pleas Reports. 

5. The Surrogate’s Court and miscellaneous reports, 
with such subdivisions (if any) of such series, and 
with such additions of the opinions of other courts as 
the Council may think desirable. 

7. The Council shall have power, if they should find 
it desirable, to establish, in connection with the perma- 
nent report, a set of daily or weekly reports, and from 
time to time to prepare such digests or other publica- 
tions as may be deemed expedient. 

9. The staff of reporters and their salaries shall be as 
follows : 


One Court of Appeals and Commission of 
Appeals reporter 
One assistant for Court of Appeals 


One assistant for Commission of Appeals. . 1,000 00 





One Supreme Court reporter 

Four assistants for the Supreme Court re- 
porter, $1,000 each 

One reporter for the Superior Court of the 
city of New York, Court of Common 
Pleas of the city of New York, and Suro- 
gate’s Courts 

One assistant 


The salaries shall be paid semi-annually. One moiety 
thereof (hereinafter referred to as the first moiety) 
shall be paid in all events at the end of the first six 
months’ employment. The other or second moiety 
shall be paid at the end of a year’s employment. But 
for this second moiety, the reporters and other em- 
ployers shall look, in the first instance, to the proceeds 
of the sales of the reports, and afterward to the guar- 
antee hereinafter mentioned. 

The members of the bar shall be requested to unite 
in a guarantee of $250 per annum apiece for three years, 
of all the expenses and liabilities that may be incurred 
by the Council, including the salaries of all employees, 
the cost of producing the reports, and all expenses 
and liabilities connected therewith or resulting there- 
from. 

10. The Court of Appeals possessing under the Con- 
stitution the power of appointment and of removal of 
its reporter, shall appoint the said reporter and remove 
him at its pleasure. 

The legislature shall be petitioned to repeal all 
laws providing any compensation for the reporter of 
the Court of Appeals, and for his clerical help, and his 
compensation shall be paid by the Council. 

11. It being intended by the Constitution that the 
judges of the Supreme Court designated to hold Gen- 
eral Terms should appoint a reporter for the Supreme 
Court, the legislature shall be requested to provide for 
such appointment, but not for any compensation of 
such reporter, which shall be paid by the Council. 

The legislature shall also be requested to repeal the 
act of 1869, providing for the appointment of a Supreme 
Court reporter. 

12. The legislature shall be petitioned to grant to the 
Council of Law Reporting $20,000 per annum to pay 
the above salaries. 

13. One of the assistants of the Supreme Court re- 
porter shall be attached to each department thereof, 
and shall reside in the department to which he is at- 
tached. 

14. The legislature shall be requested to enact that 
every General and Special Term of the courts herein 
mentioned, on rendering an opinion, shall cause to be 
indorsed thereon a recommendation of ‘To be re- 
ported’’ or “‘Not to be reported;” and that suitable 
laws may be enacted committing the custody of all 
opinions to the Council of Law Reporting immediately 
after their rendition. 

15. The editor and reporters shall be lawyers. The 
reporter of the Court of Appeals and of the Supreme 
Court shall be appointed and removable by those 
courts. The editor, all the other reporters, all the as- 
sistant reporters and all employees shall be appointed 
and removable by the Council. 

16. It is suggested that, in justice to the existing re- 
porter of the Court of Appeals, the official Supreme 
Court reporter and the editor of Daly’s Common Pleas 
reports, the appointing power requests them to fill the 
positions under the present scheme corresponding to 
those they now occupy. In other appointments of re- 
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porters, a preference may, if the Council think fit, be 
given to the reporters of any publication which may 
be discontinued in consequence of the issue of the 
reports recommended by the committee. 

17. Subject to rule 15, the editor and reporters shall 
be appointed for a term of five years, and shall be eli- 
gible for re-appointment. 

18. The particular duties of the editor, reporters, as- 
sistants and secretary, and of all employees, shall be 
prescribed by the Council, who shall have full power 
to increase or diminish the number engaged, establish 
and vary their duties, and adjust or alter their sala- 
ries, regard being had to existing interests for the time 
being under rule 9. 

19. The reporter of the Court of Appeals and of the 
Supreme Court shall not practice in any court of 
record. The other reporters and all their assistants 
may practice, but it must be a fundamental require- 
ment that their duties be faithfully and punctually 
discharged. 

20. The judges of the several courts shall be re- 
quested to appoint convenient places to be occupied 
by the reporter, to allow the reporters access to all such 
papers as they can control and to their written opin- 
ions. 

21. The bar shall be requested to afford the reporters 
all the assistance in their power for the better discharge 
of their duties, by communicating information, and 
by permitting the use of briefs and papers and short- 
hand writer’s notes. 

22. The profession shall be invited to subscribe to 
the reports (which it is supposed will be about eleven 
volumes per annum) at the following price: For the 
entire set, $50 per annum, to be paid in advance in 
such sums as the Council shall determine. 

23. Such invitation shall contain an announcement 
that it is considered essential for carrying out the 
scheme that the aggregate amount of subscriptions, 
including what may be allowed by the State, shall 
reach $65,000 per annum at the least, but that the Coun- 
cil may commence their work whenever the prepaid sub- 
scription is, in their opinion, sufficiently large, and the 
guarantee executed by enough members of the bar to 
do so with prudence. 

24. The prices to non-subscribers shall be one-third 
more than those charged to subscribers. 

26. The Council shall have power to make such ar- 
rangements as will lead to the discontinuance of any 
set of existing reports, and for discharging the con- 
sideration of the same by paymeuts out of the profits. 

27. The Council shall make such arrangements for 
obtaining and collecting subscriptions for the reports, 
and disbursing the same, and for obtaining the guar- 
antee of the bar, referred to in rule 9, and for naming, 
publishing, selling and distributing the reports, as in 
their judgment shall seem best. 

28. The proceeds of the sale of reports and other 
publications and other profits therefrom shall be ap- 
plied as follows: 

1. In defraying the expenses of the publication, sale 
and distribution, including the commission or other 
remuneration agreed to be given to the publishers or 
printers. 

2. In payment of the secretary’s salary and other 
expenses of the Council under rule 4, and the first 
moiety of the salaries under rule 9. 

3. In payment of the second moiety of the salaries 
under rule 9, and of the consideration, if any, agreed 
to be given for the discontinuance of any existing re- 








ports under rule 26, in such order and priority as the 
Council shall have arranged. 

4. In making good to the members of the bar who 
have united in the guarantee of any moneys which 
they may have paid under the same. 

Lastly, in augmenting the salaries of the reporters, 
or of such of them (if any) as the Council shall con. 
sider proper to be augmented, or in constituting a re. 
serve fund to meet future contingencies, or in such 
other way as the Council, in their discretion, shall de. 
cide best calculated to improve the system of report. 
ing and for the interest of the bar. 

29. The Council shall have power, so far as they may 
not be fettered by any subsisting engagement, to les. 
sen the subscription price of the reports if found prac. 
ticable. 

30. The Council shall prepare and publish annually 
a financial statement and report of the working of the 
system. 

All of which is respectfully submitted. 

Dated New Yorx, December 3, 1873. 

Lewis L. DELAFIELD, Chatrman, 
Hewry NICOLL, 
A. P. Man, 
Cuas. M. Da Costa, 
Henry A. TAILER, 
Committee on Law Reporting. 
—— poe —— 
THE LATE JUDGE PECKHAM. 

In response to the call of the Albany Bar, a large 
meeting of the members of the legal profession of the 
State was held in the Assembly Chamber of the Capi- 
tol on Wednesday last, to commemorate the life and 
services of the late Judge Peckham. A large number 
of distinguished lawyers were present from various 
parts of the State. The meeting was presided over by 
Hon. A. J. Parker. Brief addresses were delivered by 
the Chairman, by the Hon. Matthew Hale, Hon. J. V. 
L. Pruyu, Hon. W. W. Campbell, Mr. Ballard, Hon. 
W. M. Evarts, Judge Miller and others. We have space 
for the remarks of Judge Miller and of Mr. Evarts: 

Mr. CHAIRMAN — In the death of Judge Peckham the 
judiciary of the State, the legal profession of which he 
was an honored member, an extensive circle of devoted 
friends and society at large, have sustained an irre- 
parable loss. 

It would better accord with our feelings on this occa- 
sion to maintain the silence which seems most suitable 
in view of the sad calamity which terminated his useful 
life, but his eminent talents, his elevated position, and 
his private virtues, demand a public expression of re- 
spect, and as one of his associates for a number of years 
upon the bench, I feel I must add my feeble tribute to 
the present commemoration of his life and services. 

Although I knew Judge Peckham at an early day, 
when he was at the zenith of his professional fame, 
and once had met him as an opponent in the old 
Supreme Court, my acquaintance with him was slight 
until we were associated together in the discharge of 
official duties. In that connection I learned to appre- 
ciate his strong, noble character and his many virtues. 
To these and to this portion of his successful career! 
shall confine my remarks, leaving to others the agree- 
able task of tracing a more extended outline of his 
eventful history. During this period Judge Peckham 
was in full vigor of mind and body, and developed 
qualifications which were appreciated by the public, 
and finally secured his elevation to the bench of the 
highest court of this State. 
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His great experience at the bar, his capacity to grasp 
the most difficult subjects and intricate questions, his 
legal acumen, his keen discriminating mind, his calm 
and impartial spirit in the investigation of truth, his 
learning and great ability, ripened as they rose to full 
maturity, rendered him one of the most useful, efficient 
and able judges that ever adorned the bench of this 
State. He possessed faculties of the highest order, 
and in quickness of perception and the rapidity with 
which he arrived at results he had few equals, and I 
never knew his superior. 

It may, perhaps, be said that he was not always right, 
for to err is human, and like all men who arrive at con- 
clusions quickly he occasionally was mistaken But no 
one never yielded more readily, willingly and cheer- 
fully, upon being convinced that he was wrong, than 
the lamented Judge. He was as prompt in rectifying 
the error as he was honest and pure in committing it. 
His strong, deep sense of justice shrunk intuitively 
from adhering to decisions of his own which he found 
to be erroneous because he was the author of them. 
He was diligent and unwearying in searching out the 
truth, and by severe criticism and sound logic scanned 
his own decisions and exposed errors with, perhaps, 
more zest and candor than if they had been committed 
by others. He had no pride of opinion under such cir- 
cumstances which induced him to adhere to an errone- 
ous judgment, and I have sometimes thought that he 
was more willing and eager to recede from conclusions 
hastily formed, because he doubted their accuracy on 
account of their having been arrived at without that 
calm deliberation and care which is so essential and 
important in the administration of justice and in the 
elucidation of legal principles. 

While this characteristic of his mental organization 
peculiarly distinguished his career, he was also remark- 
able for great fearlessness and entire fidelity in the 
discharge of his official duties. He never swerved 
from the due and proper administration of the law to 
suit exigences, or to acquire fame or applause. He 
spurned all attempts to gain popularity. He adminis- 
tered justice with stern dignity, with integrity, impar- 
tiality and fearless independence, and with that disre- 
gard of consequences which is the crowning glory of 
the truly great and just Judge. It may perhaps be 
said that he was severely just according to the spirit 
of the law; but he always held the scales of Justice 
with equal poise to all, equal and alike. Innocence 
never suffered at his hands. He would direct a jury to 
acquit a person unjustly charged with crime as 
promptly and heartily as he would mete out strict jus- 
tice to the hardened criminal. No ingenuity of coun- 
sel, no popular excitement or public clamor would 
cause him to hesitate in a faithful and honest discharge 
of his official duties. 

With a full appreciation of the intricacies of a diffi- 
cult case, our lamented friend possessed a faculty of 
communicating his ideas to others in such a manner as 
to bring them within the comprehension of the hum- 
blest mind. He would seize the strong points and pre- 
sent them with great clearness and vigor. His style 
was terse and incisive, but so bold and forcible that no 
one could fail to understand what he desired to explain. 
These characteristics peculiarly distinguished his writ- 
ten opinions at the General Term of the Supreme 
Court, which were always able, but comparatively few 
of them have been reported. He was an invaluable 
associate there, candid, patient and courteous at all 
times. Judge Peckham was deeply versed in the 





springs of human action, and distinguished for his 
practical good sense and for the solidity of his judg- 
ment. 

Although once a member of the national legislature, 
the great field of his labor was in the profession to 
which his life was devoted. He was satisfied with the 
honor which he there won, and apparently beyond this 
he had no ambition for distinction. It wasin an avoca- 
tion which requires the exercise of the closest discrimin- 
ation, the severest study and the highest order of intel- 
lectual ability that he shone pre-eminently, exhibiting 
the great powers of his mind and those infallible marks 
of genius for which he was distinguished. He was equal- 
ly remarkable for the kindness of his heart, his strong 
attachment to his friends and his genial disposition. 
He was fond of social enjoyment, and as a companion 
was agreeable and pleasant, and the delight of his 
friends. I shall never cease to remember the many 
hours I have enjoyed at his hospitable home, enlivened 
by the presence of his loved companion, who sealed 
her devotion to him by sharing his sad fate. They 
both now sleep soundly and well in the cold embrace 
of Death beneath the deep blue waters of the Atlantic. 

I parted with Judge Peckham when he was elevated 
to the Court of Appeals with regret in the breaking 
up of an association of nearly nine years, which to me 
had been most agreeable and which I am proud to con- 
sider as among the pleasantest recollections of my life. 
The sudden termination of his life and his tragic 
death far away from the surroundings of home and of 
friends, amid the dangers of the sea, courageous as he 
was to the very end, are full of tragic interest and 
makes us feel more keenly the terrible blow that has 
been inflicted. It strikes home to our hearts and con- 
veys an impressive lesson of the frailty of life, and 
teaches us that we are but spared monuments of mercy 
who, in the twinkling of an eye, may be called to ren- 
der our final account. 


HON. WM. M. EVARTS’ REMARKS. 


Mr. CHAIRMAN : It has been the custom, upon the 
death of any great man of our profession, to pay trib- 
utes of respect and honor, and tu my mind, the death 
of the man to whose memory we have come to do 
honor to-day, is not a private loss, to be mourned only 
by intimates and the brotherhood of the bar, but really 
is a matter in which without affectation and with- 
out arrogance we might feel there was a deep public 
interest. 

For these sentiments and this action there is of course 
an excuse when the event which calls us together is the 
death of a man high in the public service — service in 
the administration of justice. I hope that the time 
will never come when by our conduct in our respective 
positions, or by our actions concerning it, this disposi- 
tion will ever be weakened. 

If there be any thing, sir, in my judgment, which 
characterizes the American people, and which they will 
never willingly let go, it is that the administration of 
justice by an upright judiciary be secured to them ; 
and in the city of New York, we, although knowing 
much of the character and services of Judge Peckham, 
had not that opportunity of personal intercourse with 
the deceased, which was secured to those of our profes- 
sion living in the city of Albany, we had not been un- 
mindful of the worth of his personal character, and of 
the singular ability with which he performed the du- 
ties of the office to which the people of the State had 
called him. 














392 





THE ALBANY LAW JOURNAL. 














We had ourselves, in some dark days of our judi- 
ciary, in some days of the disgrace and shame of our 
bar, received from the presence of this manly and up- 
right judge wise counsel. I believe it is true praise for 
us to say that our deceased friend took such a high and 
enlightened view of the position of our judiciary as 
materially assisted us. It is strange —the vicissitudes 
which may attend the quiet and unostentatious life of 
a citizen. This death of Judge Peckham was a death 
without a death bed — fathoms under the waters of the 
sea. 

There is no scene in which death forms so much that 
is tragic as in that of Judge Peckham. The scene of 
his death and his memorable words, as recorded for us, 
should command the admiration and respect of all, 
irrespective of town, city, or nation; and it is our 
privilege as it is our duty to remember the great moral 
lesson that is conveyed by that sublime scene. 

Mr. CHAIRMAN : We may share and we do share to- 
gether the enjoyments and the duties of life, but every 
man must die alone. That is one personal relation that 
permits of no participation. We may be engaged in 
the market-place, in the farm, in the senate, or in the 
council-chamber, but we must all die at last — alone. 
And whenever death comes, it comes as the exit 
through the gate; through and under the dark shadow 
of which no sight can guide and in which faith only 
can uphold. 

A number of letters from gentlemen unable to attend 
the meeting were read. 

The following resolutions were adopted : 

WuHenreas, The members of the Bar of the State of 
New York have received the mournful intelligence 
that, in the early morning of the 22d day of November, 
1873, Rufus W. Peckham, one of the Judges of the 
Court of Appeals, was lost in mid-ocean by the wreck 
of a vessel that was bearing him to a distant country in 
the hope of restoring health impaired by arduous labors 
in his high office. 

This appalling disaster is especially deplored by his 
brethren of the profession of the law, of which he was 
a most conspicuous ornament, and by his associates 
upon the Bench, with whom the later years of his life 
were spent in dispensing justice, with dignity and 
learning. 

It is fitting that the death of a man who, by diligence 
in his profession, had achieved a place of marked emi- 
nence, and having been elevated to the highest judicial 
position known to our laws, leaves a record unstained 
in its purity and distinguished in all that gives value to 
the patient labors of an upright judge, should be, in a 
public form, commemorated. It is to perform this 
sacred duty that we are now assembled ; and it is 
therefore 

Resolved, That we bow with reverence and resigna- 
tion to the irrevocable decree that has, under such 
painful circumstances, deprived us of a personal and 
professional friend. While we may not murmur 
against the inscrutable ways of God, we may still, in 
common with a stricken community, mourn the loss 
of our honored brother, a learned and impartial judge, 
and a most eminent and exemplary citizen. 

Resolved, That while we point, with a just profes- 
sional pride, to the public services of our lamented 
brother, we find a melancholy satisfaction in recurring 
to his many endearing qualities in a closer and more 
personal relation. He was generous and manly, imbued 
with a lofty sense of honor, and a dignity of personal 
character that provoked no undue familiarity, yet he 





still was as gentle in manner as he was resolute in pur- 
pose — the delight of friends and a most welcome guest 
in every social gathering. We find some consolation 
in the belief that during the short interval between 
apparent security and certain death, he viewed the 
frightful situation with characteristic serenity, and in 
the very moment of extremest peril, when the relent- 
less waters closed over the sinking deck, he was still 
loyal to all the impulses of a brave and noble nature. 

Resolved, That we regard the death of Judge Rufus 
W. Peckham as a public calamity. However much we 
may deplore the sudden severance of personal and pro- 
fessional ties, we are not unmindful that in his desery- 
edly high position he was one of the great officers of 
the State, to whom, with his eminent associates, were 
confided interests of the most exalted character, affect- 
ing all classes of our fellow citizens. With large ex- 
perience, of approved integrity and learning, fearless 
in the assertion of right, yet gentle and merciful in 
enforcing the demands of the law, he was a fitting 
member of that high tribunal to which, in some form, 
all individual rights of liberty and property are re- 
ferred, and, when dealt with in the appropriate forms 
pertaining to the administration of justice, tends to 
exact the dignity of a State and promote the happiness 
of its people. 

Resolved, That to his distinguished associates upon 
the Bench of the Court of Appeals we tender our most 
respectful sympathies in the great loss they have sus- 
tained, and his more immediate kindred we affection- 
ately commend to the only source of consolation in 
the hour of great affliction. 

Resolved, That the record of these proceedings be 
presented to the Court of Appeals, now in session in 
this capital, with a respectful request that they be 
entered upon the minutes of the court, and that we 
will wear the usual badge of mourning for thirty days. 
oe 

COURT OF APPEALS ABSTRACT. 
DAMAGES. 

Action to recover damages for an alleged unlawful 
ejection of plaintiff from one of defendant’s cars. It 
appeared that plaintiff paid his fare upon one of defend- 
ant’s cars which stopped for some reason, and plaintiff 
was transferred to another car. He refused to re-pay his 
fare, and the conductor ejected him without using any 
unnecessary force, or doing plaintiff any material 
injury. The conductor at the time supposed the fare 
had not been paid. 

Held, that charge of the judge, authorizing exem- 
plary damages, was erroneous; that, although de- 
fendant’s servant acted in good faith, yet, as his act 
was unlawful, plaintiff was entitled to recover compen- 
satory damages, including compensation for loss of 
time, the fare upon another car, and a suitable recom- 
pense for the injury done to his feelings, but nothing 
further, Where one honestly does what he believes 
to be his duty, and where no intentional injury has 
been committed, exemplary damages are not allowa- 
ble. Hamilton v. Third Avenue R. R. Co. Opinion 
by Grover, J. 





LIFE INSURANCE. 


1. Answers in application : warranties : evidence.—This 
action was upon a policy of life insurance. The defense 
was based upon alleged misrepresentations made by 
the assured in his application, and to the medical 
examiner. Held, that statements made in an applica- 
tion for a policy of life insurance are in the nature of 
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warranties, and, if untrue in fact, avoid the policy, 
although immaterial, but verbal representations need 
only be substantially correct, and in particulars mate- 
rial to the risk, and misrepresentations made to the 
medical examiner, or the concealment of facts from 
him not material to the risk, in the absence of a fraud- 
ulent intent, will not vitiate the policy. Higbie, Zxr., 
etc. v. Guard. Mut. Ins. Co. Opinion by Allen, J. 

2. In an action upon a policy of life insurance, it is not 
competent to question the medical examiner of the 
assured as to the effect certain assumed facts would 
have had upon his judgment and action, had they been 
disclosed to him. Such questions do not call for the 
opinion of the witness in a matter of science connected 
with his profession. Ib. 

3. The opinion of an expert, to be competent evi- 
dence must be based upon facts, not upon conjec- 
ture. He is not necessarily restricted to his own 
observation, but may give an opinion based upon 
facts proved by others, or upon hypothetical cases 
when pertinent to the issue, and there has been evi- 
dence given tending to prove the assumed facts. Ib. 

4. Where a physician had testified that he had not 
sufficient knowledge to enable him to form or express 
a medical opinion as to the cause or character of cer- 
tain symptoms, held, that evidence as to the impres- 
sion made upon his mind by casual intercourse with 
the assured was properly excluded. Ib. 

5. Persons of ordinary understanding are competent 
to form an opinion whether one whom they have had 
an opportunity to observe appears to be sick or 
well. Ib. 


MALICIOUS PROSECUTION. 


Probable cause.—Action for malicious prosecution for 
charging plaintiff with stealing or attempting to steal a 
diamond pin, for which defendant had him arrested and 
imprisoned. It appeared from plaintiff ’s evidence that 
at the time of the transaction the parties were upon a 
steamboat returning from an excursion to Coney Island. 
Defendant’s child, by her severe coughing, attracted 
plaintiff ’s attention, and he went to where defendant 
and his wife and child were sitting to suggest a remedy. 
As he could not approach defendant in front he stepped 
behind him and touched him upon the shoulder and said 
he wished to speak to him. Defendant answered him 
in a loud and disagreeable manner, “if you have any 
thing to say, say it here.” Plaintiff was on the point 
of leaving, but turned and said he merely wished to 
speak to him in regard to his child’s cough. Defendant 
soon afterward pointed plaintiff out to a detective and 
charged him with an attempt to steal a diamond pin 
he wore at the time of the occurrence. -Plaintiff was 
arrested, a charge of larceny was preferred against 
him, and he was imprisoned in a cell all that night, the 
next day, Sunday, and until 11 o’clock on Monday 
morning, when he was taken before a justice and dis- 
charged on the evidence of defendant and his wife. 
Plaintiff was nonsuited. Held, error; that from the 
facts defendant had no reasonable ground for suspect- 
ing plaintiff of a criminal intent. Carl v. Ayres. Opin- 
ion by Andrews, J. 

2. To justify an arrest upon a criminal charge the 
facts must appear to be such that a discreet and pru- 
dent person would be led to believe that a crime had 
been committed by the person charged. In causing 
such an arrest one may act upon appearances, but he 
cannot act upon mere conjecture or put a false and un- 
reasonable construction upon the acts of him whose 





arrest he seeks, and then justify himself by pleading 
that he acted thus upon the appearances. Ib. 
REVIVOR. 

1. When discretionary with the court: appeal. —This 
was an action in equity commenced prior to the Code, 
to wit: June 28, 1848, answers were served, but no 
further steps were taken in the cause until in July, 
1872, when the motion on which this appeal arises was 
made. The complainant died in March, 1850, leaving 
a will upon which letters testamentary were issued in 
May, 1850. The executors did not attempt to revive 
or continue the action. One died six years and the 
other ten years after the issue of the letters testamen- 
tary. An administrator, with the will annexed, was 
appointed in June, 1872. A motion to revive and con- 
tinue the action on supplemental complaint with 
amendments if necessary was made in July, 1872, at 
Special Term. The Special Term granted the motion, 
and in the order stated that the case was a proper one 
for denying the motion if the court had any discretion, 
and that it was granted on the ground that the court 
had no discretion. 

Held, 1st. That the right of the representatives of a 
deceased party to continue an action pending at his 
death is not an absolute right but rests in the legal 
discretion of the court to which the application is made 
under § 121 of the Code for leave to continue. 

2d. That a long delay in making the application con- 
stitutes laches and a valid reason for refusing the leave 
asked. In such case the equitable rule applies which 
requires reasonable diligence as well as good faith. 

3d. That the statute of limitations is applicable to a 
proceeding to revive and continue an action, and it is 
barred by lapse of time Beach v. Reynolds et al. Opin- 
ion by Allen, J. 

2. It is questionable whether an order upon such an 
application is appealable to this court. Ib. 


STOCK BROKERAGE. 


Evidence: custom: conversion of stock held as security. 
—Action for the alleged conversion of certificates for 400 
shares of Atlantic Mail Steamship Company stock. The 
stock in question was deposited with defendant, a gold 
and stock broker in the city of New York, December 1, 
1866, by plaintiff, to secure the former against any loss he 
might sustain on purchases or sales of gold to be made 
on account of the latter. Prior to January 19, 1867, 
all the transactions on plaintiff's account were closed. 
Defendant accounted therefor, and showed that they 
had resulted in loss, and that plaintiff owed him 
$11,600.22. Plaintiff tendered defendant this sum and 
demanded the return of his certificates. Defendant re- 
plied that he did not have them. Defendant offered to 
show, upon the trial, a custom and usage which author- 
ized a broker to hypothecate or otherwise use securi- 
ties received by him as a margin on transactions like 
those in question, and that plaintiff knew of this cus- 
tom. This offer was overruled, and defendant excepted. 
The court directed a verdict for plaintiff for the value 
of the shares, deducting the amount due defendant. 
Held, no error; that the custom, if proved as offered, 
did not authorize a sale or any disposition of the 
stocks which would deprive plaintiff of his property or 
his right to reclaim it; that defendant’s lien was dis- 
charged at the time of the refusal, and a right to ‘fur- 
ther or longer use the stock was gone, and that there- 
fore the evidence offered was wholly immaterial. 
Whatever right defendant had, it ceased the instant the 
obligation of plaintiff was discharged by his tender to 





defendant of the amount due him. If the property 
was then lawfully out of defendant’s possession, it was 
his duty at once to regain possession of it and restore 
it to plaintiff, and upon his neglect or refusal so to do, 
he was liable to an action as for the conversion of the 
property. An authority in defendant to sell the stock 
was inconsistent with the contract of bailment, and a 
custom or usage will not avail thus to vary the terms 
of the agreement. Property pledged may, with the as- 
sent of the pledgor, express or implied, be used by the 
pledgee in any way consistent with the general owner- 
ship and ultimate rights of the former to have the prop- 
erty when the lien shall be discharged. Lawrence v. 
Maawell. Opinion by Allen, J. 


SURFACE WATER. 


Action to recover damages for an alleged interfer- 
ence by defendant with the flow of water of a creek 
upon which plaintiff owned a saw-mill. Defendant’s 
land was situated above plaintiff's upon the stream, 
and in order to drain off surface water from its lands it 
dug two ditches upon its own lands, discharging into 
the creek, which was the natural outlet of such water. 
It was thus carried off more directly and quickly, and 
in times of high water raised the water of the creek 
and at other times reduced its volume in consequence 
of the rapid drainage, and affected somewhat the use 
of plaintiff's mill. Held, that defendant had the right 
to drain the surface water from its lands, through the 
ditches dug by it, into the creek, although it increased 
and diminished at times the flow of the water of the 
creek, to the damage of riparian proprietérs below. 
Waffle v. N. Y. C. R. R. Co. Opinion by Grover, J. 


—_——_#>e --—— 


ACTS DONE WITHIN SCOPE OF EMPLOYMENT. 


It is a well-established principle of law that the 
master is only liable for negligent acts of the servant 
when such acts are done by the servant within the 
scope of his employment; but, as is usual with most 
general principles of law, the real difficulty is to say 
when the facts of an individual case bring it within the 
principle. The case of Burns v. Poulsom [see note of 
case, ante, p. 339. Ep.], a report of which will be found 
in last week’s issue of the Weekly Reporter (p. 20), 
affords a good illustration of this difficulty. In that 
case a stevedore was employed to ship iron rails, and 
had a foreman whose duty it was (assisted by laborers) 
to carry the rails from the quay tec the ship, after the 
carman had brought them to the quay and unloaded 
them there. The carman not unloading certain rails 
to the foreman’s satisfaction, the latter got into the 
cart, and threw out some of them so negligently that 
one of them fell upon and injured the plaintiff, who 
was passing by. It was held in the court of common 
pleas by Grove and Denman, JJ. (dissentiente Brett, J.), 
that there was evidence for the jury that the foreman 
was acting within the scope of his employment, so as 
to render the stevedore responsible for his acts. 

Admitting that the dividing line is often very fine 
between acts done and acts not done within the scope of 
the employment, we must say that the reasoning em- 
ployed by the dissentient judge in this case appears to 
us to be the more forcible. It seems to have been sub- 
stantially admitted that it was no part of the steve- 
dore’s duty to unload the cart in which the rails were 
brought; and if so it is difficult to see how in point of 
time the course of the employment could begin until 
the rails were deposited on the quay. The case in 
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which acts, not in fact authorized by the master, haya 
been held to be acts within the scope of the employ. 
ment, have mostly been cases in which the acts com. 
plained of constituted a manner of performing the 
duty intrusted to the servant. But if it was no part 
of the duty of the foreman to unload or assist in un- 
loading the cart, but only to take the rails from the 
quay to the ship, how could any act of his in unloading 
the cart be construed to be a manner of doing the duty 
intrusted to him, and so within the scope of his employ- 
ment? The fallacy which seems to us to underlie 
the judgment of the court is that it seems to have been 
assumed that if the acts of the foreman were done to 
facilitate the subsequent performance of his duty, and 
so with the intention of benefiting his master, they 
would be done within the scope of the employment, 
It does not seem to us that this would be so. Suppose 
that it was the duty of some servant to receive goods 
from a train at a certain platform, and that, finding 
the truck containing the goods to be inconveniently 
placed at the platform, he jumped on the engine and set 
the train in motion in order to draw the truck intoag 
better position, and an accident in consequence occur- 
red ; surely it could not be contended for a moment that 
the master would be liable in respect of the railway ac- 
cident. The case is a little more striking and unlikely 
than that of Burns v. Poulsom, but we are at a loss to 
see the substantial distinction. We presume the way in 
which our illustration would be met by the majority 
of the court would be by saying that it must be a ques- 
tion for the jury whether an act can reasonably be said 
to be within the scope of the employment, and that so 
outrageously unusual an act as that we have instanced 
could not be found, as a matter of fact, to be within 
the scope of the employment; and if it were so found 
the verdict would be set aside as against evidence. It 
is not, however, necessary to take so strong a case as 
that which we have just instanced. Suppose a servant, 
going to receive goods from a railway, was asked by 
the porters to assist in pushing a truck to a certain 
spot along the line, or to pull the handle of the points, 
or otherwise to assist in their work for the purpose of 
his receiving the goods, could his master be rendered 
liable for injury done to third persons if an accident 
oceurred? In Burns v. Poulsom the foreman inter- 
fered with the rails in the cart against the will of the 
carman, but that seems to make no difference. 

In reality the point where the divergence of opinion 
exists between the majority of the court and the dis- 
sentient judge is, that the judgment of the majority 
assumes that it might, under certain circumstances, 
be part of the foreman’s duty to assist in unloading 
the cart. Of course if that were so it would make all 
the difference; but if the report of the case be correct 
there was no evidence of that whatever. It seems to 
have been a sort of assumption from what anyone 
might readily conjecture to take place very often in 
such a case, viz.: that if the carman has any difficulty 
in unlvading, the person coming to receive the 
goods would assist him. [t seems to us that this is 
carrying the doctrine of respondeat superior a great 
deal too far. It is a doctrine which, even when rightly 
applied, in many cases entails great hardship on the 
master, and is, in fact, in a great measure, based on the 
expediency of the thing. If the servants were sub- 
stantial persons worth suing, there can be little doubt 
that the doctrine would never have grown to its pres- 
ent dimensions. It does seem to us to be carrying 8 
doctrine of this kind too far to hold that it may ex- 
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tend to acts done by the servant not in the perform- 
ance of the duty intrusted to fhim at all, but merely 
because it may not be unnatural or unreasonable that 
he should, being on the spot for the purpose of per- 
forming his duty, sometimes assist others in the per- 
formance of another duty relating to the same subject- 
matter as his own. — Solicitors’ Journal. 


i 
DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF CONNECTICUT.* 
ALTERATION OF WRITTEN INSTRUMENT. 


The burden of proof of accounting for an erasure or 
alteration is not necessarily on the party producing 
the instrument. Each case must depend on its own 
circumstances, and the triers must be satisfied that 
the erasure or alteration was fairly made so as not to 
affect the validity of the instrument. Hayden v. 
Goodnow, 16. 

COMMON CARRIER. 

Goods were sent by a sealed railroad car to be deliv- 
ered unbroken at the place of destination. The rail- 
road company on the way opened the car and trans- 
ferred the goods to another. The owner refused to 
receive them and brought trover. The judge charged 
the jury that “if a common carrier, when a car and 
contents are to be forwarded unopened, intentionally 
breaks the package and removes the goods, he is liable 
in trover to the owner for their value, less the charges 
upon them.’’ Held to be erroneous. If the goods are 
removed for the convenience of the carrier, and are 
afterward delivered without loss of quantity and with- 
out injury, the carrier would not be liable in trover. 
Tucker v. Housatonic R. R. Co., 447. 


CONFLICT OF LAWS. 


1. As a general rule the title to personal property 
perfected in one State, according to the laws of that 
State, is respected in all other States and countries 
into which the property may come. The validity of 
transfers of such property depends in general upon 
the place of the contract; sometimes the situs of the 
property is an important consideration. These general 
rules are, however, subject to the exception that every 
State must judge for itself how far it will give effect 
to the laws of other States. Ballard v. Winter, 179. 

2. The rule of law in Connecticut which requires a 
change of possession to accompany sales and mortgages 
of personal property, in order to perfect the title as 
against creditors of the vendor or mortgagor, is not a 
mere rule of evidence, but of positive law. But this 
rule does not, as such, apply to property located with- 
out the jurisdiction of the State, and ought not to be 
applied to a contract made in good faith in another 
State, between citizens of that State, according to the 
laws of that State, in relation to property there situate, 
with no purpose of being executed in this State, or of 
evading its laws. Ib. 

DAMAGES. 

1. The doctrine that the circumstances attending a 
trespass may be given in evidence for the purpose of 
enhancing damages, though not alleged in the declara- 
tion, does not apply where the circumstances of them- 
selves constitute an independent cause of action. 
Plumb v. Ives, 121. 





*From John Hooker, Esq., State reporter, and to appear 
in 39 Conn. 








2. Therefore where in trespass de bonis asportatis, 
the declaration contained no allegation of injury to the 
person of the plaintiff, and there was no claim that the 
taking of the property was malicious, it was holden 
that the plaintiff was not entitled to damages for an 
assault made upon her by the defendant in connection 
with the taking of the property. Ib. 


EASEMENT. 


A lease of certain land granted to the lessees ‘‘the 
privilege of using the well when necessary on the lot 
next south, so long as they remain.”’ 

Held, that, as it did not appear that the use of 
these structures was indispensable to the convenient 
use of the letten premises, there was no covenant by 
necessary implication that they should remain; that 
the lessees had merely the right to their use while they 
remained, and the lessors had the right to determine 
how long they should remain, and might remove them 
at their pleasure. Basserman v. Society of Trinity 
Church, 137. 

EMANCIPATION. 


A father, acting in good faith, may make a valid gift 
to his minor son of his time and future earnings, 
although insolvent at the time. Atwood v. Holcomb, 
270. 

EMPLOYER AND EMPLOYEE. 


The defendants, owners of a buiiding occupied by 
the plaintiffs as their tenants, employed a mason to 
remove the earth from under a wall of the building 
and underlay it with stone. The mason undertook 
the work, but did it so negligently that the building 
fell and the plaintiffs were damaged. The work was 
done under a contract for a fixed price, and with no 
control over the means employed on the part of the 
defendants. The general principles applicable to such 
acase reviewed, and the defendants held not liable. 
Lawrence v. Shipman, 586. 


FIXTURE. 

1. A portable hot air furnace, placed in the cellar of 
a dwelling-house for the purpose of warming the house, 
and set ina pit prepared for it in the bottom of the 
cellar, where it is held in place simply by its own 
weight, is a part of the realty. Stockwell v. Campbell, 
362. 

2. So, also, is the smoke-pipe leading from the fur- 
nace to the chimney of the house. Ib. 


GOOD WILL. 

The plaintiff, a practicing physician in a country vil- 
lage, being about to remove to a neighboring town, 
proposed to the defendant, who was also a physician, 
to remove to the village and take his place, he agreeing 
to recommend him to his patrons and to use his influ- 
ence in his favor, reserving the right to practice in the 
village when called on to do so; the defendant in con- 
sideration agreeing to pay the plaintiff $500. Held, 
that the business of the plaintiff was not such a per- 
sonal trust-and confidence that it could not be the sub- 
ject of sale, and that the contract was not void as be- 
ing contrary to public policy. Hoyt v. Holly, 326. 

HIGHWAY. 

1. To render a city lible for an injury caused by a 
defect in a public street, there must have been some 
neglect of duty in the matter on the part of the city 
authorities; and notice of the defect is essential to 
such neglect. This notice may be actual or may be in- 
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ferred from the circumstances of the case. Billv. City 
of Norwich, 222. 

2. If the defect was, at the time of the injury, pal- 
pable, dangerous and in a public place, and had existed 
for a considerable period of time, knowledge on the 
part of the city authorities might be presumed. Ib. 

8. Notice to a citizen is not, as matter of law, notice 
to the city, but may be considered by the triers as 
evidence tending to show such notice; and if many 
citizens had knowledge of the defect, so that it had be- 
come notorious, the evidence that the city authorities 
had notice would become very strong. Ib. 

4. A city street was laid out wholly through the land 
of A, leaving a narrow strip of land between the new 
street and the land of B, which had no direct access to 
the street except through the land of A. Held, that 
the fact that the land of B was not benefited by the 
laying out of the street unless it could be united with 
the land of A by purchase or sale, did not make an as- 
sessment of benefits upon B’s land illegal. Terry v. 
City of Hartford, 291. 

5. Objects within the limits of a highway which in 
their nature are calculated to frighten horses of ordi- 
nary gentleness, may be nuisances, which make the 
highway defective within the meaning of the statute, 
and which it is the duty of atown to remove. <Ayerv. 
City of Norwich, 376. 

6. The character of the objects, however, should be 
such as to make the danger obvious and the duty of 
the town clear. Ib. 

7. Whether such an object in any particular case 
amounts to such a nuisance, is a question for the jury 
to determine upon a consideration of its character, its 
situation, the amount of travel on the highway, and 
all the circumstances. Ib. 


HUSBAND AND WIFE. 


1. Where a husband, having a life estate in land in 
his own right, conveyed the legal title to his wife by 
deed, it was holden that the intention of the parties 
in respect to the estate granted must be gathered from 
the record, and that, in the absence of any indication 
in the language used that the parties intended that the 
estate vesting in the wife should be to her sole use, 
the law would not supply such an intention, and that 
therefore the husband, after such conveyance, was en- 
titled to the use, rents and profits of the land in right 
of his wife, during his life. Plwmb v. Ives, 120. 

2. Where after such conveyance acrop of tobacco 
was raised on the land, partly by the labor and means 
of the husband, and partly by the avails of the land, 
which was sold and delivered by the husband as his 
own, and in trespass by the wife against the purchaser 
the court charged the jury, that if they should find 
that the tobacco was raised with means and labor sub- 
stantially furnished by the husband, they would be 
justified in finding that it was included, and intended 
to be included, in the transfer, and as to a subsequent 
purchaser in good faith the transfer would be void, 
but if raised in like manner by the wife, when severed 
it would be hers. Held, that the effect of the charge 
was to permit the wife to hold the avails of the hus- 
band’s labor and other means to the exclusion of bona 
fide purchasers from the husband, and that in this 
respect the charge was erroneous. Held also, that the 
purchaser had constructive notice from the record of 
the existence of the deed to the wife, but that it was 
not his duty to inquire into circumstances de hors the 
record which might affect the title, although he knew 





the husband to be a man of dissolute habits and want 
of credit. Ib. 

8. As a general rule, if it is intended that a married 
woman shall hold real estate conveyed to her, to her 
sole and separate use, that intention must appear upon 
the face of the deed. Hayt v. Parks, 357. 

4. Where under the common law the rents and 
profits of the wife’s real estate go to the husband ag 
his own, he can relinquish them to her, in which case 
they will vest in her free from any control by him. Ib, 

5. And where the wife’s right to receive certain rent 
from a lessee depended upon the question whether 
the husband had by his acts relinquished his right to 
her, a charge was held erroneous that did not submit 
this question to the jury as a vital one in the case. Ib, 

6. Whether the husband, under our statutes, takes 
the rents and profits of the real estate of the wife as 
her trustee quere. Ib. 

ISLAND. 


1. An island emerging from navigable waters vests 
in the State. 
Co., 382. 

2. A grant from the State may be presumed from 
long-continued exclusive and adverse possession. Ib. 


Tracy v. Norwich & Worcester R. R. 


LESSOR AND LESSEE. 


1. A lessee for a term of years covenanted to keep 
the premises insured for a certain sum during the term 
in companies approved by the lessor, the lease to be 
forfeited on his neglect. Held, that the lessee mignt 
take out the insurance on the property for the benefit 
of both lessor and lessee according to their respective 
interests, and was not bound to renew a policy pre- 
viously taken out by the lessor on his own interest 
merely. Sherwood v. Harral, 333. 

2. Where, therefore, upon the expiration of such 
policy, the lessor, without notice to the lessee, renewed 
it, and several days after demanded of the lessee the 
amount of the premium paid by him, which the lessee, 
supposing that the policy had not yet expired, refused 
to pay, upon which the lessor made entry and claimed 
a forfeiture, immediately after which the lessee paid 
the renewal premium to the insurance company, it 
was held that, whatever might have been the effect of 
the lessee’s neglect to procure some proper insurance 
on the expiration of the policy, if an entry had been 
made and a forfeiture claimed on that ground, yet the 
refusal to pay the premium demanded was not itself a 
breach of the covenant, working a forfeiture of the 
lease. Ib. 

LIBEL. 

1. In a prosecution for libel, evidence of other libel- 
ous publications of the defendant against the same 
person are admissible to show malice in the publication 
charged. State v. Riggs, 498. 

2. But such evidence is not admissible for the pur- 
pose of proving the fact of the publication charged. Ib. 

3. Where the judge instructed the jury that such 
evidence, introduced for the purpose of proving malice, 
might yet be considered by them in determining 
whether the defendant was guilty of the publication 
charged, it was held to be error, and a new trial was 
granted. Ib. 

LIFE INSURANCE. 

The defendants, through R., their local agent, issued 
a policy of insurance for $10,000 on the life of L.,a 
brother of the plaintiff, for the benefit of and payable 
to the plaintiff. By asecret arrangement between R. 
and the plaintiff, R. advanced $525 toward the pay- 
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ment of premiums, and agreed to advance the subse- 
quent premiums, the amounts so advanced to be re- 
funded by the plaintiff; and it was further agreed that 
R. should assume the policy if requested by the plain- 
tiff within three years, and refund to him the amount 
of premiums paid by him with interest, and should 
receive $1,000 of the sum insured, if paid by the de- 
fendants, in case L. should die within three years. L. 
did not know of the existence of the policy, and was 
not examined by a physician as the rules of the defend- 
ants required, and the plaintiff had no interest in his 
life except such as arose from the relationship between 
them. The defendants were ignorant of all these 
facts. In the application for insurance the plaintiff 
stated that he had an interest in the life of L. to the 
full amount of insurance applied for. The defendants 
having canceled the policy, in an action to recover the 
amount of premiums paid it was holden: 1. That the 
transaction between the plaintiff and R. constituted a 
fraud upon the defendants, to which the plaintiff was 
a party in contemplation of law, and that the defend- 
ants could take advantage of the fraud as well against 
him as against R., although the plaintiff did not actu- 
ally participate in the fraudulent intent. 2. That the 
mere relationship between the plaintiff and L. was not 
such an interest as would support the policy, but that 
the policy was prima facie valid, and could only be 
avoided by showing by parol evidence such want of 
interest, and that the plaintiff was now estopped from 
averring such want of interest against the defendants. 
8. That the responsibility assumed by the defendants, 
and the risk and inconvenience to which they were 
exposed by the acts of the plaintiff, constituted a con- 
sideration for the premiums paid. Lewis v. Phenix 
Mutual Life Inswrance Co., 100. 


MUNICIPAL CORPORATION. 


1. Whenever a municipal corporation is authorized 
to make by-laws relative to a given subject, and to re- 
quire of those who desire to do any act or transact any 
business pertaining thereto to obtain a license there- 
for, the reasonable cost of granting such licenses may 
be properly charged to the persons procuring them, 
although the power to do so is not expressly given in 
the charter. Welch v. Hotchkiss, 140. 

2. Therefore, where the charter of the city of New 
Haven empowered said city to make and enforce by- 
laws to protect the city from fire, to establish districts 
within which it should not be lawful to erect, enlarge 
or elevate any wooden building except by license of 
the city, and to enact ordinances relating to the sub- 
ject, and prescribe penalties for their violation; and 
ordinances of said city provided that no person should 
build or enlarge any building within the fire limits, 
without a license first issued by the fire marshal, for 
which license a fee of fifty cents was required to be 
paid. Held, that the license fee required was not a 
revenue tax in any proper sense, but rather a reasona- 
ble sum collected of the party interested for the pur- 
pose of defraying in part the expense of issuing and 
recording the license, and that the power to require 
such a fee was conferred by the charter by intendment, 
as convenient, if not essential, to the full enjoyment 
of the powers expressly granted. Ib. 

3. The charter of a city authorized the common 
council to pass ordinances upon certain subjects per- 
taining to the police, good order and welfare of the 
city, and provided that a violation of certain of such 
ordinances should be a misdemeanor, and might be 





prosecuted before the police court of the city like other 
offenses, which court might inflict the penalty named 
in such ordinance, provided that no penalty should 
exceed the sum of fifty dollars for a single offense. 
Held, that the charter did not attempt to confer upon 
the common council the power to define and determine 
crime, and was not therefore unconstitutional. State 
v. Tryon, 183. 
—-— +e>e——— 
PAROL EVIDENCE OF COLLATERAL 
AGREEMENTS. 

Wherever the hard and fast rule excluding parol 
evidence to control or vary a written document can be 
relaxed with advantage, there cannot be two opinions 
concerning the advisability of such relaxation. We 
have recently had two important illustrations of the 
view which courts having equitable jurisdiction will 
adopt in construing agreements which do not fully 
carry out the declared intentions of the parties. In 
Erskine v. Adeane (29 L. T. Rep. N. S. 234), Lord 
Justice Mellish said, ‘‘ The common law of England is 
distinguished from the law of almost all other coun- 
tries by the fact that it does not imply contracts and 
agreements to any thing like the same extent, but 
generally obliges those who make contracts to insert 
in those contracts all the stipulations by which they 
intend to be bound.” ‘No doubt then,” his lordship 
added, ‘‘there are cases in which obligations may be 
implied, but, as a general rule, the man who wishes to 
have a particular stipulation for his benefit, must take 
care to have that stipulation inserted in the contract.” 

Such stipulations being omitted from an agreement, 
the point to be considered is whether the stipulation 
cannot be substantiated as a collateral agreement. 
The case of Erskine v. Adeane and that of The Llanelly 
Railway and Dock Company v. London and Northwest- 
ern Railway (29 L. T. Rep. N. 8. 357), furnish some 
useful information upon this subject. In the former 
case two questions were raised, the one relating to the 
keeping fences in repair, and the other to keeping 
down the game. It was held that a covenant by the 
lessor to keep up the fences could not be imported 
into the lease, and on the second point that there was 
sufficient evidence of a collateral promise by the lessor 
to keep down the game to entitle the lessee to compen- 
sation for damage done by game upon the land. This 
case is the more important because it must frequently 
happen that the execution of an agricultural lease is 
induced by a promise such as we have referred to; and 
indeed the same question arose in Morgan v. Griffith 
(23 L. T. Rep. N. 8. 783). There the lessee urged the 
insertion in the lease of a clause providing that the 
rabbits on the land should be destroyed. The lessor 
refused to insert such a covenant, but the promise of 
the lessor that they slfould be destroyed was proved by 
the lessee to the satisfaction of the County Court judge 
and the Court of Exchequer, to which the appeal was 
carried. The point of law was whether the parol evi- 
dence was admissible, and it was argued that the 
alleged promise imposed upon the landlord an onerous 
obligation, and was inconsistent with the full enjoy- 
ment of the right of shooting for pleasure contained in 
the lease. That, it was said, distinguished the case 
from Lindley v. Lacey (17 C. B. N.S. 578; 11 L. T. Rep. 
N. 8S. 273), where an undertaking to stay an action 
against the plaintiff was part of the consideration 
which induced the plaintiff to sell the defendant cer- 
tain fixtures and furniture. The first agreement con- 
taining this term was verbal, and the subsequent 
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written agreement did not contain it. The action was 
not stayed and the plaintiff brought his action to 
recover damages against the defendant, and the jury 
found that his undertaking was a distinct collateral 
agreement, and the court held that it was admissible 
in evidence. 

In the case of The Llanelly Railway and Dock Com- 
pany v. The London and North-western Raithoay 
Company, collateral matter was referred to to show 
the nature of the consideration for an agreement in 
the result held to be indeterminable. The agreement 
between the two companies was, as Lord Justice Mel- 
lish stated, so onerous upon one, making their line 
liable to carry the trains of the other, and there being 
no reciprocal clauses, that it would have been held to 
be determinable upon due notice. But on the letters 
which passed before the execution of the agreement 
being looked at, it was found that a large sum of 
money was advanced by the defendant company to the 
plaintiff company to enable them to complete their 
railway — a sum which the plaintiff company could not 
have borrowed in the market at all when it was 
so advanced. “You may treat it,” said Lord 
Justice James, ‘“‘as a collateral bargain which 
should not be revoked, just as we let in evidence 
the other day, in the case of a lease, of a collateral 
bargain by a landlord to keep down the game; and 
just as in the case of mutual wills, you cannot read 
the one will for the purpose of construing the other; 
but you can give evidence that there were two wills 
made, for the purpose of showing that there was a mu- 
tual agreement between the testators that the will 
should not be revoked.’’ To this his Lordship added: 
“You can give evidence of any thing to rebut an im- 
plication of a resulting trust, or to rebut an implication 
of an advancement for a child, or a person to whom the 
donor or the purchaser is in loco parentis.”’ 

In short, the learning of the courts plainly is to give 
effect to all evidence adding terms to agreements if 
those terms can be made to appear an essential part of 
the consideration; and the cases we have cited are very 
good illustrations of the class of contract which may be 
affected by collateral agreements. Parties, however, 
must be prepared with the most satisfactory proef of 
collateral agreements. Lord Justice Mellish said he 
should not be contented with evidence only of one of 
the immediate parties as to what took place when no 
one else was present.— Law Times. ; 


eS 


SHERIFFS, CLERKS AND CRIERS OF COURTS 
AND THEIR DUTIES. 


The incompetency and heedlessness of some of our 
sheriffs, clerks and criers of courts is remarked at Cir- 
cuits and Courts of Oyer and Terminer. Very few of 
them are elected or appointed for their dignity of per- 
son, or gentlemanly bearing, or qualifications; and 
they seldom thoroughly inform themselves for a correct 
discharge of the duties of their offices before they 
enter upon them; and some of them never learn how 
they ought to perform such duties. 

There should be a seat for the sheriff and one for the 
crier in front of the judge’s desk in every court room. 
Where no fast seats are made, suitable chairs should 
be provided for such officers. 

It is the duty of the sheriff to be in his seat, or have 
his under sheriff or a deputy in it, each day from the 
opening to the adjournment of every Circuit and Court 
of Oyer and Terminer; and the sheriff should see that 





the atmosphere in the court room is kept at the proper 
temperature, and that idle lawyers and spectators are 
orderly and behave themselves as they ought to; and 
he should do all this without having his attention 
called to the matter by the presiding judge of the 
court. 

How humiliating it is to the judge, and every intelli. 
gent spectator, that any necessity should occur for the 
judge to call the attention of a sleepy or thick-headed, 
incompetent sheriff to the fact, that it is too warm or 
too cold in the court room; or that the court room 
must be ventilated by opening a window; or to tel] 
him when to close it again; or to say to him that there 
is too much conversation or noise in the court room, 
And when the judge is compelled to do this, to see the 
sheriff and three or four constables jump to their feet 
and pound their staffs of office upon the floor, and yell 
out, ‘There is too much conversation and too much 
noise in the court room, and it must cease.’’ And 
then, too, see the sheriff and his deputies and consta- 
bles relapse into a state of indifference, or actually go 
to sleep; and in ten or fifteen minutes thereafter to 
hear the judge cry out again for order, or respecting 
the temperature or impurity of the air in the court 
room, and then see the above-described scene acted 
over again. 

Such scenes are repeated day after day in court 
rooms, provided the sheriff, his deputies and constables 
have not gone out door to play ball, or stroll about the 
county seat, tell stories and talk politics. 

How often we see a stupid old crier, or a dull young 
one, opening court, or calling defendants when an 
inquest is moved against them, or making the different 
necessary and proper proclamations in court proceed- 
ings, in words or tones of voice that cannot be under- 
stood by the court or lawyers or spectators, and 
hesitating and looking round to the judge to be 
prompted and told what tosay. This often occurs in 
our court rooms. 

But look at the average crier when a witness is 
sworn. He will occasionally rise and hold the Testa- 
ment to a witness (it is always his duty to do so if the 
witness swears by the book) while he is being sworn, 
and after the oath is administered, sit down without 
saying a word. 

If the crier is informed by the judge that it is his 
duty to ascertain the name of the witness, as he is 
sworn, and then to stand with his face toward the 
jury and announce the name of the witness so that the 
judge, each juror and every spectator can distinctly 
hear it and understand it, he will mumble over the 
name of the witness sworn, so that very few can under- 
stand him, and perhaps be looking upon the floor and 
turning his back toward the jury during the ceremony 
as though he were ashamed of what he is doing. 

The truth is, that the criers we have (county judges 
appoint them) seldom ever learn their duties or prop- 
erly discharge them. And they are frequently out of 
doors when they are most wanted in the court room. 

It would require but a little time for an intelligent 
crier to learn his duties if he would merely study the 
“ Clerk’s Assistant.” 

The ignorance or negligence of the clerk in swearing 
witnesses in such a hasty, indistinct and mumbling 
way, that they do not feel that they are under oath 
when they testify, is a very serious matter. 

Witnesses should be sworn in such a manner that 
they will feel that they are under an obligation to tell 
the truth, the whols truth, and nothing but the truth. 
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They cannot ,\be so sworn unless the clerk repeats the 
oath to them in a careful and solemn manner and in a 
tone of voice that indicates earnestness, and is so loud 
that all persons in the court room can easily hear the 
oath and understand it. 

How few clerks know the legal form of administering 
an oath to a witness, or even learn that the form of ad- 
ministering oaths to witnesses is prescribed by statute. 

It is seldom, when the grand jury come into court, 
that the clerk, after calling their names, rises and says: 
“Gentlemen of the grand jury: Have you any thing 
to present to the court ?”’ 

How few clerks ever learn the forms and ceremonies 
to be observed in receiving verdicts of juries in either 
civil or criminal cases? And most of them make very 
awkward work in discharging their duties on trials for 
murder. How often a clerk is absent when a witness 
is to be sworn, and the judge is obliged to administer 
the oath to the witness or send for the clerk and wait 
until he returns to his place. 

A clerk is hardly to be found who thinks it necessary 
to learn the Code or rules of court prescribing their 
duties in court. How few comply with rule 11 of the 
Supreme Court? How often the clerk is seen asking the 
judge the form of orders under sections 264 and 265 of 
the Code? 

We ought to have civil service reform in this State, 
and also rules requiring the education of our sheriffs, 
eriers and clerks touching their duties, and they should 
be obliged to study diligently respecting the duties of 
their offices at least one month, with a competent 
teacher, before doing any thing in their offices, and 
then they would exhibit enough ignorance and stu- 
pidity in their offices. 

OBSERVER. 


P. S. —It would be well for lawyers to know where 
they should stand when they address the court, and to 
learn that they should keep out of the seats of the 
sheriff, crier and clerk; and not talk to each other in 
undertones or sit with their feet on chairs or tables in 
court rooms, : 


ope —-——- 
OBITUARY. 


SAMUEL NELSON. 


Samuel Nelson, late Associate Justice of the United 
States Supreme Court, died of apoplexy on Saturday 
last, at his residence in Cooperstown, N. Y. 

Judge Nelson was born November 10, 1792, at Hebron, 
Washington county, N. Y. He graduated from Mid- 
dlebury College, in 1813, and directly entered upon the 
study of the law in Salem, N. Y., in the office of Savage 
& Woods. Of his early preceptors, Savage afterward 
became Chief Justice of the Supreme Court and Woods 
Judge of the Court of Common Pleas for Madison 
county. In 1815, Mr. Woods removed to Madison 
eounty and Mr. Nelson accompanied him. The latter 
was admitted to the Bar in January, 1817, and began 
practice in the village of Cortland. His success at the 
Bar was moderately good. In 1820, he was elected 
presidential elector, and was appointed shortly after 
Postmaster of his village. In 1821 he was a delegate 
from Cortland county to the Constitutional Conven- 
tion which framed the Constitution of that year. In 
1823, Gov. Yates appointed him Circuit Judge of the 
Sixth Circuit, at the same time that his former precep- 
tor, John Savage, was made Chief Justice. Judge 
Nelson held this office for eight years, discharging its 





duties in such a manner as to win for him a sterling 
reputation asa lawyer and a judge. In February, 1831, 
he was appointed Associate Justice of the Supreme 
Court of this State, vice Wm. Marcy resigned. In 
August, 1837, he was appointed Chief Justice of the 
Supreme Court to succeed his old preceptor, John 
Savage. For eight years he filled this office, and in 
1844, was appointed to succeed Smith Thompson on the 
Supreme Bench of the United States. The sketch of 
his subsequent years we copy from a contemporary: 
He took his first seat in the Circuit Court in this city, 
and soon dispelled by his acuteness, earnestness, sound 
judgment, and erudition, any doubts that might have 
been entertained of his fitness for this position. His 
decisions were rarely appealed from, and came to be 
leading authorities on questions of admiralty and 
maritime law. In the Supreme Court, his decisions 
did more than command the respect of bar and bench; 
they were conclusive and unanswerable. In the 
famous Dred Scott case, however, Judge Nelson con- 
curred in the decision of Chief Justice Taney, urging 
that if Congress possessed power under the Constitu- 
tion to abolish slavery, ‘it must necessarily possess 
the like power to establish it.” During the war, his 
conservatism, as well as his life-long political affini- 
ties, led him to regret many encroachments of the 
military on the civil power, but his relations with 
the administration were as harmonious as his loyalty 
was undoubted. It isa proof of his judicial evenness 
that his relations with administrations of such varied 
politics were so cordial, and that his counsels were 
often sought on abstruse questions. Of the four jus- 
tices whose position on the legal tender question was 
overruled by the novel expedient of appointing addi- 
tional justices, only two, Clifford and Field, now 
remain alive, Chase and Nelson having passed away. 
In 1871, Justice Nelson was appointed by President 
Grant to serve as a member of the Joint High Com- 
mission to arbitrate the Alabama claims on the part of 
the United States. His special proficiency in inter- 
national jurisprudence dictated this appointment, and 
it is but moderate praise to say that in this, as in every 
other respect, he far overtopped every other member 
of that Commission, whether Englishman or American. 
The delicate and responsible duties here imposed upon 
him compelled a temporary cessation of his attendance 
on the bench, and enfeebled as he was by age, it was 
evident that his strength was undergoing heavier 
drafts than it could safely endure. Exposure to cold 
during the final sessions of the Commission, the fires 
having been allowed to go out, it is said, brought on a 
serious attack of lumbago. He returned to Coopers- 
town, still suffering from its effects, and spent a quiet 
summer, but at the end of that time found himself 
unable to return to the seat which he never occupied 
again. 

Some weeks after the opening of the October term 
of the court, his resignation was offered to the presi- 
dent. Had it been delayed a few months longer, he 
would have completed his fiftieth year upon the bench, 
a length of judicial service almost without a parallel, 
but he preferred to resign an office he could no longer 
administer, and deprived the future historian ofethe 
opportunity of rounding some striking periods. By 
his retirement, Justice Nathan Clifford became senior 
Associate Justice, Ward Hunt being nominated to fill 
the vacancy. Kindly remembrances from his former 
associates, from the lawyers of New York city, and 
lawyers and judges everywhere, found their way to 
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his retreat at Cooperstown. A letter to one of his 
former associates some time after gave a pleasant 
description of his manner of life. Among other things, 
he said, that he had given up reading any thing but 
newspapers and light matter, showing that he had 
become conscious that his days of study and work had 
passed by, and that he might sit with folded hands 
waiting for the end which has come so soon. The 
manner of his death was as peaceful as the progress of 
his later life. He had been for some months in good 
health and spirits, but on Monday last complained of 
having caught cold. This confined him to his room 
until Friday afternoon, when he came down stairs, 
joined in the evening meal, and spent some hours in 
his parlor. On Saturday he seemed as well as usual. 
While listening to the reading of a letter by Mrs. Nel- 
son, he asked some question in regard to it and sud- 
denly expired. 
———__>—__————_ 


BOOKS RECEIVED. 
The following publications have been received: 


Chicago Legal News, Vol. V. Myra Bradwell, Editor, 
Chicago. 
Taylor's Principles and Practice of Medical Jurispru- 
dence. Second Edition. Philadelphia: Henry C. 
Lea. 


Campbell’ s Lives of the Chief Justices. In four volumes. 
Vol. [and 1. New York: James Cockroft & Co., 
New York. 


Dillon’s Municipal Corporations. Second Edition. Re- 
vised and Enlarged. Two volumes. James Cock- 
roft & Co., New York. 


Digest of Fire Insurance Decisions. Third Edition. 
Revised and Enlarged by Clement Bates. Baker, 
Voorhies & Co. 


California Reports, Vol. 43. Charles A. Tuttle, Re- 
porter. 


Alabama Reports, Vol. 47. Thomas G. Jones, Reporter. 


Wisconsin Reports, Vol. 31. Orn. Conover, Reporter. 
Callaghan & Co., Chicago. 


———- 
COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Tuesday, the 16th inst. : 

Judgments affirmed with costs — Schepeler v. Preuss; 
Broistedt v. The South Side R. R. Co. of L. I.; McMas- 
terv. The President, ete., of the Insurance Co. of North 
America; Price v. Price; Claflin v. Tishler; Merrill v. 
Green; Van Tuylv. The Westchester Fire Insurance 
Co.; Silver v. Bowne; Roberts v. Roberts; Johnson v. 
Oppenheim; Mordoff v. James; Ackerman v. Lilliston. 
—Ju ent affirmed with costs of both parties to be 
paid out of the estate — Norton v. Norton. —Judg- 
ment reversed and new trial granted, costs to abide 
event — Maxon v. Scott. Order of General Term 
reversed, and order of Special Term denying the appli- 
cation modified by denying the motion without preju- 
lice and without costs to either party — People ex rel. 
Dolan v. Lane. —— Order granting new trial reversed 
and judgment on report of referee aflirmed with costs 
— Crane v. Baudouin. —— Orders of General Term re- 
versed and judgment on report of referee affirmed with 
costs —The Atlantic National Bank v. Franklin; Thorn- 
ton v. Antenreith. 








LEGAL NEWS. 


Governor Washburne, of Massachusetts, has ap. 
pointed Thaddeus C. Defried, Esq., Judge of the Court 
of Probate and Insolvency for the county of Nan. 
tucket. 


Senator Crozier, of Kansas, and Hon. A. H. Horton, 
of Arkansas, are the leading candidates for the vacant 
judgeship of the United States District Court for 
Kansas. 


The United States Senate has confirmed the nomina. 
tion of James H. Howe as United States District Judge 
for the Eastern District of Wisconsin, vice Andrew G, 
Miller resigned. 


Gen. Butler has introduced a bill in the house of 
representatives which requires marshals and clerks of 
the United States District and Circuit Courts to deposit 
in the treasury the surplus fees received by them. 


Nearly all the courts in New York city adjourned 
Friday, the 5th inst., as a testimonial of respect to the 
memory of the late Judge Rufus W. Peckham, of the 
Court of Appeals. 

Ex-Senator Willard Saulsbury has been appointed 
chancellor of Delaware by Governor Ponder, in place 
of Judge Bates, who resigned on account of impaired 
health. 


A Tribune Washington dispatch says Attorney-Gen- 
eral Williams’ case has been referred back to the 
judiciary committee, because fresh charges are pre- 
ferred against him by Oregon parties, and he will not 
be confirmed before the holiday recess, if at all. 


It is announced that Gov. Dix will not appoint a 
successor to the late Judge Peckham for several days. 
Among the candidates urged for the position are 
William S. Kenyon, Gen. E. E. Bullard, J. H. Reynolds, 
Matthew Hale and William M. Evarts. 


In the copyright department of the Congressional 
library there have been 15,352 entries made during the 
year, and the librarian has paid into the treasury the 
sum of $13,404 _as the receipts from copyright fees. 
This exceeds the entries of the year preceding by about 
ten per cent. 


At a meeting of the members of the bar of New 
York city, on the 15th inst., Wm. M. Evarts offered 
resolutions of regret and pronounced a brief eulogy on 
Judge Nelson. A committee of twenty-one, com- 
prising some of the most prominent members of the 
bar, was appointed to attend the funeral of the de- 
ceased judge, which occurred on the 18th inst. 


President Grant has made the following nomina- 
tions: Robert W. Hughes, to be District Judge for 
the Eastern District of Virginia; William H. Hunt, to 
be Marshal for the Southern District of Florida; Her- 
man Silver, to be Marshal for Dakota; Thomas F. 
Purnell, to be Marshal for the Western District of 
Texas, and W. F. Wheeler, Marshal for Montana. 


The Supreme Court of Massachusetts has again de- 
clared that by the statutes of the State all wagers are 
void. The action was one for money had and received 
against the party winning the wager, which had, in 
good faith, been paid to him by the stakeholder. The 
presiding judge refused to admit evidence offered by 
the defendant tending to show that he had won the 
wager, which, singularly enough, was upon the position 
of certain graves in a cemetery. 
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THE BANKRUPT LAW. 

As heretofore observed in these columns, the only 
persons who reap any benefit from the portions of the 
bankrupt act relating to involuntary bankruptcy are 
the various officials connected with the Federal courts. 
It is not surprising, therefore, that the agitation for 
its repeal has gained considerable strength ; especially 
as one of the collateral effects or the law has been 
greatly to reduce the volume of litigation, and thereby 
to make enemies of our very influential profession. 

Nevertheless the act might fairly have been enti- 
tled “ An act to introduce common honesty into the 
relations of debtors and creditors;” and the repeal 
of such an act cannot be regarded as an unmixed 
good. If honesty cannot be enforced without wast- 
ing the substance respecting which honesty is to be 
exercised, it may be wise to renounce the hope of 
enforcing honesty, but it is naturai at least to shrug 
our shoulders while we do it; and equally natural to 
marvel whether indeed the objectionable incident is 
wholly inseparable from the fundamental principle. 

The act of 1867 is founded, in its leading features, 
on the latest English Bankrupt Act. There was every 
reason for pursuing that method of legislation; but 
now that experience shows the result to be impracti- 
cable, may we not inquire into the expediency of de- 
parting somewhat farther from the model, before 
finally renouncing the idea of the performance of the 
work? 

The framers of the English act were what were the 
politicians of our municipal rings, and the Christian 
statesmen of our Credit Mobilier combinations — what 
all the men have been who have landed our ship of 
State upon the quicksands of makeshift, inefficiency, 
and corruption, on which her timbers have been part- 
ing for years — practical men. They had no idea of 
separating principle from detail, conception from exe- 
cution. Hence their handiwork isa jumble of directions 
for clerks, instead of a guide for judges. It reads like 
the instructions of the head of a bureau to his subor- 
dinates, instead of an edict commanding what is right, 
and forbidding what is wrong. Instead of laying 
down in broad and distinct outlines the duty of a 
debtor in failing circumstances to his creditors, and 
the rights of the creditors of such a debtor, succeeded 
by a declaration of the benefits secured to a debtor 
who performs those duties, and the perils he encoun- 
ters when tempted to violate them, it expends its 
main force in regulating the manner in which certain 
patronage shall be distributed and certain fees exacted. 

In this respect it has been copied by our legislators, 
for the simple reason that it has unconsciously con- 
trolled the minds of jurists. We have all taken for 
granted that a bankrupt law necessarily institutes a 
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course of procedure not otherwise pursued, and either 
appoints special officials or imposes peculiar and dis- 
tinct duties on existing ones. It has not occurred to 
us that a law which contained no provisions respect- 
ing procedure, and which left the administration of 
what it ordained respecting rights and wrongs to the 
existing tribunals by resort to existing methods, 
would be none the less a bankrupt law, if it defined 
the rights of debtors and creditors in cases of insol- 
vency. 

Now, before retiring out of the pale of civilized na- 
tions with bankruptcy codes, why not make this ex- 
periment? Why not pass an act of Congress declar- 
ing simply the leading principles for the enforcement 
of which the present abortive measure was intended? 
A debtor whose assets are insufficient to pay his debts, 
may place his estate in the keeping of the court, for 
equal distribution among his creditors. He may not 
commit any other act of bankruptcy. What acts are 
acts of bankruptcy, is well specified in the present 
act. A debtor may be discharged from liability for 
his debts, if he has fairly co-operated in the adminis- 
tration of his property by the competent court for 
distribution among his creditors. An act of bank- 
ruptcy shall authorize any creditor to place the estate 
under judicial administration. The estate shall be 
divided proportionably to the amounts of the claims 
of creditors. These provisions, with a few others, 
would constitute a complete bankrupt law, binding 
upon all the courts of all the States, and capable of 
being administered in them, by forms of proceeding 
devised by practitioners in pursuance of the exigen- 
cies of the enactment, and accommodate to the forms 
of similar proceedings formerly in use in the respect- 
ive States. 

Every court would be at liberty, by decisions and 
rules, to direct the development of the practice, and 
to counteract every abuse that made itself felt. The 
interests affected would be active in developing the 
practice, and influencing the action of the court in this 
direction. Formalities would be introduced no faster 
than the necessity for them presented itself; there 
would be no more machinery than required to perform 
the desired action, and accomplish the desired result. 

The question whether Congress has authority to 
impose duties on State courts would not arise, be- 
cause the act of Congress would not claim to impose 
duties — the duty of administering the law, constitu- 
tionally enacted, being necessarily inherent in the 
courts of general jurisdiction of every State, not by 
virtue of any act of Congress, but by virtue of the 
sovereignty of the State which erects them. The 
Federal courts would take jurisdiction only where the 
domiciles of the parties would give it. The proceed- 
ings, that is to say, the actions —for every proceeding 
in bankruptcy ought, because of its subject-matter, 
to be conducted in the same forms as any other 
suit in chancery — instituted in State courts would be 
subject to appeal to the State courts of last resort, 
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They would rarely ascend higher, because the author- 
ity of the act of Congress would hardly be brought in 
question. Difficulties would no doubt present them- 
selves, as they do at present; but we would be spared 
the humiliation of announcing to the world that we 
are compelled to give our debtors license to defraud 
their creditors, because we cannot find any custodians 
for the benefit of the creditors who will not commit 
greater robberies than they prevent. 


—_+ > o—__—_- 


THE INSTITUTE OF INTERNATIONAL LAW 
FOUNDED AT GHENT.* 


Probably the same causes which for so many cen- 
turies doomed the Netherlands to be the theater of 
war have contributed to confer on them the proud 
distinction of being the cradle and the nursery of 
peace. Certain it is that the land of Grotius has 
never forgotten the traditions which cluster round his 
name; and equally certain that if Belgium has remem- 
bered more of the theology of the Jesuits than we as 
Protestants or her own liberals may believe to be for 
her good, she has remembered, alongside of it, the 
jurisprudence of Soto and Suarez of Grenada, in 
which that of Grotius originated. The only periodical 
of real importance in the branches of study which we 
cultivate here, issues from the press of one of her 
grand old provincial cities, and it was in that city that 
the first society of scientific jurists for the cultivation 
of international law was formed little more than two 
months ago. 

In our own country and elsewhere the investigation 
of the physical laws of nature is conducted, both 
separately and in conjunction, by experts whose lives 
are devoted to the pursuit. In that region of inquiry 
science traces the chart by which art and industry are 
to sail ; theory is laid at the root of practice, and pro- 
gress is manifest and indisputable. Popular sympa- 
thy, so far from being an impediment, is there an 
encouragement and a stimulus. However unin- 
structed may be the outside public which gathers 
round a meeting of the British Association ; however 
wild may be the hypotheses which are started by 
enthusiasts with reference to the unexplored and pos- 
sibly inexplorable border-land between mind and mat- 
ter, no one disputes the existence of law, and within 
the region of physics proper, men are willing to be 
guided in the pursuit of law by those in whose hands 
scientific labor has placed the means of its actual dis- 
covery. In chemistry, in physiology within its true 
limits, above all in mathematics and its applications to 
mechanics, engineering, astronomy, there is no guess 
work, there are no “leaps in the dark.” Within the 
last twenty years philology has made such marvelous 
strides by the same careful application of means to 
ends, as to bring pre-historical almost up to the level 





* Introductory Lecture delivered by Professor Lorimer 
to the Class of Public Law in the University of Edinburgh 
on the 4th of November. 





of historical evidence. Even of the mental sciences 
in the stricter sense, the same, with a difference, may 
be said. The soil may be more shifting, but the 
methods of cultivation have improved, and the tillage 
is left to skilled hands. Nobody approaches logic or 
metaphysics without, at any rate, affecting to inquire 
seriously into natural laws. It is not till we come to 
ethics that popular takes precedence to scientific 
action, that pursuit of natural law is confessedly — 
nay, professedly — abandoned, and that we hear of a 
“principle of utility,” which means, not the discovery 
whether by observation of results or otherwise, of 
rights and duties, and of the means of their realiza- 
tion in special circumstances, but the enunciation of 
individual preferences and the gratification of ephem- 
eral caprices. It is not till we come to politics, 
national or international, that we take leave of 
rational inquiry altogether, deny that there is even 
any thing rational to inquire after, and complacently 
pass over to the guidance of passion and chance. The 
function of exposition, which in other branches of 
knowledge follows after that of investigation, here 
occupies the whole field. Everybody discourses, and 
applauds, and ridicules, from some more or less gratu- 
itous party assumption or sectarian dogma, but nobody 
inquires or works; and when the period for action 
comes, as come it must, we find ourselves pretty much 
in the same condition as if the subjects had never been 
mentioned at all. It is then that we call in despair 
on the science which we despised; that we invoke 
the guidance of its individual representatives whom 
we slighted. Diplomatists, arbitrators, practising bar- 
risters, party politicians, and newspaper editors, rush 
to the study of Heffter, and Wheaton, and Bluntschli, 
and Hautefeuille, and Ortolan, and Calvo, and the 
rest. But, alas! the oracles are not agreed, and 
many of their responses are little better than histori- 
cal records of practices still more conflicting. No 
acknowledged principles have been discovered; no 
fixed objects have been determined by the consent of 
the learned; and out of a chaos of contradictory opin- 
ions, most of them partially correct, but which can 
be made to tell in almost any direction, men to whom 
the whole subject is new have to pick out some sort 
of rule of present action. Can it be wondered at that 
in such circumstances we end in passing municipal 
enactments of international import, and framing inter- 
national treaties gravely affecting domestic well- 
being, very much as the apparent interests or prevail- 
ing passions of the moment dictate? It is fortunate 
if we stop there, and do not tie ourselves down for 
the future to the observance of rules of impossible 
execution, the only merit of which is that for the time 
being they help us to a solution in circumstances in 
which any solution is better than none. 

It was this train of thought, coupled with the press- 
ing necessity which recent events had revealed, which, 
in the spring of the present year, led M. Rolin Jacque- 
myns, the learned Redactewr-en-chef of the Revue de 
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Droit International, to determine on carrying out a 
scheme which had suggested itself simultaneously to 
several of the most eminent of his coadjutors, for the 
organization of collective activity on the part of the 
most prominent individual cultivators of international 
jurisprudence. In March last he addressed a confi- 
dential communication to about twenty jurists, 
amongst whom he did me the honor to include me, 
suggesting “a private meeting of a limited group of 
men already known in the science of International 
Law by their writings or by their acts, and belonging 
as much as possible to different countries.” “ Hitherto,” 
he continued, “the movement toward the regulari- 
zation of international relations has manifested itself 
in two ways :— 

“(a) By diplomatic action, that is to say, by the pro- 
ceedings, the correspondence, the conventions, or the 
congresses of representatives officially accredited by 
certain nations. 

“(b) By individual scientific action, that is to say, by 
writings having for their object to express, in a pre- 
eise, methodical and reasoned form, the whole or a 
part of the rules which their author-considers as those 
which are followed, or which ought to be followed, 
in international relations. 

“ Diplomatic action originally intervened only after 
the termination of wars, in order to discuss and to 
determine the conditions of peace. At present it 


tends, with a good will not always sterile, to meet re- 


quirements of a higher order. Thus we have seen 
it already more than once endeavor — 

“1. To trace certain general rules dictated by a 
spirit of humanity and justice, and going beyond the 
political necessities of the moment. 

“2. To admit into the domain of positive Interna- 
tional Law an increasing number of relations which 
till then were held to belong to national law. 

“3. To accomplish the arrangement of international 
differences by pacific arbitration. 

“ Individual scientific action, in a manner equally 
progressive, has more and more recognized the obliga- 
tion which lies upon it to give a reasoned direction to 
public opinion by formulating rules which, as far as 
possible, exhibit the characteristics of certitude and 
practical efficacy. Already some jurisconsults have 
adopted for their writings the form of veritable codes. 
It would seem, then, that for the science of Interna- 
tional Law we are arrived at an epoch corresponding 
to that of the appearance in the history of the national 
law of several peoples of those collections (recueils) due 
to private sources, and which have served as a tran- 
sition between simple customary tradition and homo- 
logous custom or writtenlaw. But these progressive 
aspirations of the two grand factors of International 
Law come in practice in collision with the gravest 
obstacles. Diplomacy is impeded by conflicts at least 
apparent between the political interests of the partic- 
ular peoples who are the subjects of the law, and the 
collective interest of international society; individual 





scientific action is rendered impotent by the fact that 
isolated speculations or works, however great may be 
the merit or the reputation of the man whose name 
is attached to them, do not carry sufficient weight to 
dominate passions and triumph over prejudices, 
Hence the gaps which jurists and philosophers dis- 
eover in International Law, and which may be thus 
summed up:—lIst. The uncertainty or silence of the 
law itself on many essential points; 2d. The de- 
fect of means sufficient to prevent violations of law 
from exhibiting themselves in practice, or to satisfy 
the public conscience by condemning and punishing 
those which have been committed. The moment does 
not seem to have yet arrived for filling up these gaps 
in acomplete manner. If we cannot say that Inter- 
national Law is entirely destitute of sanction, it cer- 
tainly does not possess it in all cases, and perhaps it 
is condemned for along future to possess it still very 
imperfectly. To those who look reality in the face, 
war continues to present itself as a frightful extrem- 
ity, which we must apply ourselves to rendering as 
rare and limited in its effects as possible, but the oc- 
currence of which it would be chimerical and puerile 
to pretend altogether to avoid. The remedy consisting 
in the establishment, without and above individual 
States, of a permanent tribunal or permanent legisla- 
ture, armed with the authority necessary to execute 
its laws or its judgments, would be, supposing it possi-, 
ble, as great as the evil. For if such a tribunal, or 
such a legislature, were so powerful as to render it 
impossible even to attempt to resist its decisions, a 
power so immense over the whole civilized world 
would be a danger rather than a guarantee; and if, 
on the contrary, the efficacy of its decisions could be 
combated, their practical value for the maintenance of 
peace would be diminished in proportion. 

“Ts there then nothing to be done? The object, on 
the contrary, which I have in view, is to call the at- 
tention of the eminent persons to whom this writing 
is communicated to the necessity, the possibility, and 
the opportuneness of giving body and life, alongside of 
diplomatic action and individual scientific action, to a 
new and third factor of International Law: to collective 
scientific action.” 

With scarcely any exception, M. Rolin Jacquemyns’ 
correspondents responded favorably to this appeal. 
The desirableness of collective action by personal in- 
tercourse, and, if possible, by verbal communication, 
between the small number of persons who,.in each 
country, are seriously and continuously engaged in 
the study and definition of international relations, 
was admitted on all hands. But the actual bodily 
assemblage of such persons in one place, which, where- 
ever it was fixed, must of necessity be distant from 
the homes of most of them, was felt from the first to 
be no easy matter. Imperative demands on their 
time in their respective countries, it was foreseen, 
would retain one class of persons whose presence 
would have been of the utmost importance —for 
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though, for obvious reasons, diplomatists in active 
service were not invited, it was by no means intended 
to exclude those who had acted as diplomatists, or 
otherwise taken a practical share in international 
affairs. Others, it was known, would be deterred 
from a long and fatiguing journey by age and infirmity 
and other considerations. From the first cause, 
mainly, none of the arbitrators at Geneva could be 
present, though they express their sympathy with, 
and interest in, the objects of the meeting. The 
burden of his fourscore years deprived us of the co- 
operation of the venerable Heffter. Blindness pre- 
vented M. C. Lucas from sharing our deliberations. 
The health of M. de Parieu of the French Academy 
did not admit of his undertaking the journey; the 
same cause compelled Mr. Westlake, the English editor 
of the Revue, to absent himself; and Professor von 
Holzendorf was detained by the sickness of a mem- 
ber of his family, though the three latter gentlemen 
had been amongst the original projectors of the Con- 
ference. But, notwithstanding all contingencies, 
when the day of meeting came, M. Rolin Jacquemyns 
had the satisfaction of seeing ten of his coadjutors 
gather around him—grave elderly gentlemen for 
the most part, but full of life and spirit, and eager for 
the work in which they were about to engage. There 
was Professor Bluntschli of Heidelberg, the celebrated 
author of the “Codified Treatise on International 
faw,” and of many other works both on the Law of 
Nations and on Public Law; Signor Mancini, deputy 
of the Italian Parliament, former minister, now Pro- 
fessor of International Law at the University of Rome, 
and one of the founders of the National School of 
Italian Jurists, who was unanimously chosen presi- 
dent of the meeting; M. Carlos Calvo, formerly Min- 
ister of the Argentine Republic, and corresponding 
member of the Institute of France, author of a 
“Theoretical and Practical Treatise on International 
Law ;” M. Besobrasoff, member of the Academy of 
St. Petersburg, author of various works on finance 
and social science; M. Moynier of Geneva, the well- 
known founder of “La Croix Rouge;” M. Asser, 
Professor of Law at Amsterdam, the Dutch editor of 
the Revue; M. de Laveleye of the University of 
Liege, etc.; ultimately, Mr. David Dudley Field of 
New York joined us. 

I wish [I could describe to you the picturesque lo- 
cality and the social surroundings of a meeting which 
1s not unlikely to be of historical interest — the noble 
old Hotel de Ville in which we assembled in the 
morning, the hospitable dinner-tables at which we 
spent our evenings, the flowers which adorned them, 
the wines which enriched them, the gaiety which en- 
livened them, and the graceful discours d’ ion, in 
which our hosts, I fear, surpassed those of my eminent 
colleagues whose fortune it was to respond to their 
expressions of sympathy and interest. But I must 
not linger now over even Flemish feasting, which, if 
it surpasses English powers of enjoyment, as Leices- 








ter said of it long ago, equally exceeds my powers of 
description. I must tell you what we did in the 
morning, not what we enjoyed in the evening. 

Well then: The original proposal that we should 
discuss certain open questions of International Law 
in the first instance, and then formulate the Statutes 
of a permanent Institute for the scientific cultivation 
of International Law, was reversed; and though we 
sat six hours the first three days, and three hours the 
fourth, we were only able to accomplish the first part 
of our business. The result of our labors was the 
formation of an Institute, of the specific objects and 
character of which ‘[ shall best convey to you a con- 
ception by reading to you, in translation, the statutes 
which, after much discussion, were unanimously 
adopted. They are not long; and in the original, at 
any rate, they are expressed with that clearness and 
precision which so happily distinguishes the language 
of our neighbors. 


InsTITUTE OF INTERNATIONAL Law, 


Statutes voted by the Conference of International Law- 
yers at Ghent, 10th October, 1873. 

Article 1. The Institute of International Law is an 
exclusively scientific association, and with no official 
character. 

Its object is: 

(1.) To favor the progress of International Law by 
seeking to become the organ of the legal conscience 
of the civilized world. 

(2.) To formulate the general principles of the 
science, as well as the rules which result from it, and 
to spread the knowledge of it. 

(3.) To give its aid to any serious attempt at 
gradual and progressive codification. 

(4.) To endeavor to procure the official recognition 
of such principles as shall have been recognized as 
being in harmony with the requirements of modern 
society. 

(5.) To labor within its proper sphere, whether for 
the maintenance of peace or for the observance of the 
laws of war. 

(6.) To examine the difficulties which may arise in 
the interpretation or the application of the law; and 
to give, when required, legal opinions, with the 
grounds on which they rest, in doubtful or contro- 
verted cases. 

(7.) To contribute, by publications, by public teach- 
ing, and by all other means, to the triumph of the 
principles of justice and humanity which ought to 
regulate international relations. 

Art. 2. As a general rule, there shall be one session 
annually. Before the termination of each session the 
Institute shall determine the place and the time of its 
next meeting. 

Art. 3. The Institute shall be composed of effective 
members, of auxiliary members, and of honorary 
members. Every member of the Institute shall re- 
ceive a diploma. 
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Art. 4. The Institute shall choose its members 
freely from the men of different nations who have 
rendered eminent services to International Law, 
theoretical or practical. 

The whole number of effective members shall not 
exceed fifty, but need not necessarily reach that 
number. 

Art. 5, There shall not be assigned, by new election, 
to the inhabitants of the same State, or confederation 
of States, a proportion of places exceeding one-fifth 
of the total number of effective members existing at 
the period of that election. 

Art. 6. Diplomatists in active®service shall not be 
members of the Institute. 

When a member enters the active diplomatic ser- 
vice of a State, his right to vote shall be suspended 
during the period of his service. 

Art. 7. The auxiliary members shall be chosen by 
the effective members from persons whose special ac- 
quirements may be of use to the Institute. Their 
number shall be unlimited, and the provisions of arti- 
cle 5 shall not be applicable to them. 

They shall take part in the meetings of the Insti- 
tute, but only with a consultative voice. 

Art. 8. The title of honorary members shall be con- 
ferred on every person, association, municipality, or 
other body which shall make a donation to the Insti- 
tute of not less than 3,000 francs (£120). The honor- 
ary members shall receive the publications of the In- 
stitute. 

Art. 9. The effective members, in concert with the 
auxiliary members in each State, shall be entitled to 
organize local bodies of persons devoted to the study 
of the social and political sciences, in order to second 
the efforts of the Institute amongst their countrymen. 

Art. 10. At the opening of each ordinary session, a 
president and two vice-presidents shall be elected, 
who shall enter immediately on the discharge of their 
functions. 

Art. 11. The Institute shall name amongst its ef- 
fective members a general secretary for the term of 
six years. 

The general secretary shall be re-eligible. 

He shall be charged with the preparation of the 
minutes of the meetings, the ordinary correspondence 
of the Institute, and the execution of its decisions, ex- 
cept in cases in which the Institute itself shall other- 
wise provide. He shall be keeper of the seal and the 
archives. His residence shall be considered the seat 
of the Institute. In each ordinary session he shall 
present a reswme of the recent labors of the Insti- 
tute. 

Art. 12. The Institute may, on the proposal of the 
general secretary, name one or more secretaries to 
aid him in the discharge of his functions, or to take 
his place in a case of temporary absence. 

If these secretaries are not already members of the 
Institute, they shall on their nomination become 
auxiliary members. 





The mandate of the secretaries expires with that of 
the general secretary, except in the case in which the 
death of the latter, or some other circumstance, ren- 
ders it necessary that some one should take his place 
till the election of his successor. 

Art. 13. The Institute shall name a treasurer for 
the period of three years, charged with its financial 
affairs and the keeping of its accounts; and also a 
commission, charged with the control and inspection 
of its expenditure and receipts. 

The treasurer and the commission may be chosen 
from competent persons, resident near to the seat of 
the Institute, who are not members. 

The treasurer shall present a financial report in each 
ordinary session. 

Art. 14, Asa general rule in the meetings of the 
Institute, votes on the subject of resolutions to be 
taken, shall be emitted orally and after discussion. 

The elections shall be made by ballot, the members 
present alone being admitted to vote. For the election 
of new members, however, absent members shall have 
the privilege of sending their votes in sealed notes. 

Art. 15. In exceptional and special cases in which 
the president, the vice-presidents, and the general 
secretary unanimously regard it as useful, the votes 
of absent members may be taken by means of corre- 
spondence. 

Art. 16. When the discussion has reference to con- 
troversies between two or more States, the members 
of the Institute belonging to these States shall be per- 
mitted to express and develop their opinions, but 
must abstain from voting. 

Art. 17. The Institute shall name reporters amongst 
its effective and auxiliary members, or shall constitute 
commissions for the preparatory study of questions 
to be submitted to its deliberations. In the interval 
between the sessions, this prerogative shall belong to 
the office-bearers; and, in case of urgency, the secre- 
tary general shall himself prepare reports and con- 
clusions. 

Art. 18. The Institute shall publish an annual bul- 
letin of its labors, and designate one or more scien- 
tific reviews to receive its public communications. 

Art. 19. The expenses of the Institute shall be 
borne: 3 

(1.) By the regular subscriptions of its effective 
members. 

(2.) By the contributions of its honorary members. 

(3.) By foundations and gifts. 

(4.) Provision shall be made for the progressive 
formation of a fund, of which the interest shall suffice 
for the expenses of the secretary’s department, of the 
publications of the sessions, and the other regular ser- 
vices of the Institute. 

Art. 20, A regulation shall be prepared by commis- 
sion for the execution of the present statutes. 

It shall not become final till approved by the Insti- 
tute in its next session. 

Art. 21. The present statutes shall be revised, in 





406 


THE ALBANY LAW JOURNAL. 





SSS REPT 





whole or in part, on the demand of six effective mem. | tion is an expression to which several meanings may 


bers. 

Subsequently to the meeting at Ghent, which con- 
sisted exclusively of jurists, a meeting of a more popu- 
lar character, and with a professed object more calcu- 
lated to elicit public sympathy, was held at Brussels. 
The Brussels meeting was of American origin, and its 
object, as set forth in a circular issued by the com- 
mittee in New York, was “the establishment of an 
International Code, containing among its provisions a 
recognition of arbitration as the means of settling in- 
ternational disputes.” All those who had met at 
Ghent, I believe, were invited; and, as the ultimate 
object was one with which they could not but sym- 
pathize, however inopportune they might consider its 
immediate prosecution, or inadequate the means by 
which it was sought to be attained, they named a 
committee of their number to represent them. I am 
imperfectly acquainted with what took place; but 
from what I have learned, I should imagine that, sub- 
stantially, all that was done was to express the good 
wishes of a certain number of benevolent persons for 
the success of those very efforts to discover and de- 
fine the rights and duties of nations in which the In- 
stitute proposes to engage. Mr. Montague Bernard, 
the learned Professor of International Law at Oxford, 
has expressed in a letter to the Zimes the feeling of 
those who, like himself, did not share the enthusiasm 


of the originators of the meeting for the immediate 


compilation of a code. ‘To those persons,” he says, 
“it appears that a general and complete codification 
of International Law would, at the present time, be lit- 
tle better than a chimera. If it were possible it would 
probably not be desirable, that the nations of the 
world should agree, by a general treaty or series of 
treaties, to convert into express conventional obliga- 
tions the whole mass of principles and rules which 
they are accustomed to recognize in their relations to- 
ward one another. No other process than this can 
be regarded as answering (unless in a loose sense) to 
that which, in reference to municipal law, we call 
codification. These principles and rules are very 
well understood; and they are the basis of all inter- 
national intercourse. But if any one were to attempt 
to reduce them all within the compass of express defi- 
nitions, and embody them in an annex to a treaty, he 
would find himself engaged in a very formidable un- 

With respect to arbitration, the 
opinion which I hold, and in which Dr. Bluntschli 
agreed with me, is that it is an expedient of the high- 
est value for terminating international controversies; 
but it is not applicable to all cases, or under all cir- 
cumstances; and the cases and circumstances to 
which it is not applicable do not admit of precise defi- 
nition. Arbitration, therefore, must of necessity be 
voluntary ; and though it may sometimes be a moral 
duty to resort to it, it cannot be commanded in any 
form by what is called the positive law of nations.” 
To these views, substantially, I subscribe. Codifica- 





be attached ; but if it is used in any other and higher 
sense than that in which it is claimed by the works 
of Prof. Bluntschli and Mr. Dudley Field, it must be 
preceded, Ist, by agreement as to what the relations, 
that is to say the rights and duties, of separate na 
tions, actually are, and consequently what the law of 
nations ought to be ; in other words, the scientific solu. 
tion of the problems which it presents; and, 2d, by 
the consent of separate nations, or some of them, to 
accept the law of nations as thus enunciated; in 
other words, by the political solution of the prob- 
lems which it presents. When we know what 
we ought to do, and are ready to do, we shall have 
something to codify. Apart from these conditions 
we should probably be codifying error; and, even if 
we codified truth, we should be codifying it in vain. 
We should be giving the name of a code to what was 
merely a publication of scientific discoveries and 
benevolent aspirations — a publication not useless per- 
haps, but wholly differing in its action from what is 
called a code in municipal law. Arbitration, too, is 
understood in several senses; but in any other sense 
than that of a voluntary arrangement between indi- 
vidual states, it presupposes international organization 
of such a kind as to render possible the establishment 
of an international tribunal competent to enforce its 
own decrees. Such a consummation I do not regard 
as impossible; but we are far removed from it as 
yet. If we ever attain to it, it will probably be 
by the action of those mysterious social forces 
which time and reason sometimes call into being to 
the astonishment of mankind. And the existence of 
these forces would probably supersede the necessity 
of their exercise. To suppose that separate nations 
should become reasonable enough to institute such a 
tribunal is perhaps equivalent — it may be more than 
equivalent—to supposing that they should become 
reasonable enough to do without it. 
came reasonable enough to institute a “ tribunal of 
honor,” but we have become reasonable enough, in 
this country at least, to get rid of duelling by the ac- 
tion of social opinion only. In like manner, the 
spirit of litigation has diminished to a far greater ex- 
tent than the dispensation of justice has improved. 
Though we do not know how to get rid of war, per- 
haps we shall get rid of it some day without know- 
ing how. 





CURRENT TOPICS. 

To Americans familiar with the advantages of hav- 
ing crimes and offenses prosecuted by a public officer 
appointed or elected for that purpose, the English 
system of throwing the prosecution upon the party 
injured seems monstrous. To cast upon one who has 
been robbed the additional burden or prosecuting the 
robber for the benefit of society, is not only grossly 
unjust, but it is, in the words of an English lawyer, “a 
remnant of that state of barbarism in which every 
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man had to defend himself by his own efforts from 
violence and robbery.” The President of the Juris- 
prudence Department of the recent Social Science 
Congress, mentioned an instance that came under his 
own observation that illustrates one phase of the hard- 
ship of such a system. A Russian, in London, on 
business was violently assaulted in the street. The 
offender was arrested and bailed. The Russian was 
required to give bail to appear and prosecute at the 
trial. Being a stranger he could not furnish the bail 
and was remanded to prison till the sessions came 
round, Meantime the offender escaped. Such asystem 
is unjust not only to the individual but to society as 
well, for it must needs be that a large proportion of 
malefactors escape punishment. In England the sta- 
tistics show that of the indictable offenses reported 
by the police only one-fourth are prosecuted to con- 
viction, and less than one-half are prosecuted at all. 
A measure to remedy the evil was introduced last ses- 
sion, but failed. 


At the Albany Circuit last week, Mr. Justice Ingalls 
expressed the hope that the law would be so amended 
as to permit a majority of nine out of the twelve 
jurors to return a verdict in civil cases. This expres- 
sion was called forth by the fact that the jury in a 
cause which had occupied the attention of the court 
for some time, was unable to agree, there being one 
dissentient. This instance is but a repetition of what 
is constantly occurring in the nisi prius courts of the 
State. One or two obstinate, or prejudiced, or stupid 
fellows stand out and defeat justice. The pig-headed- 
ness of jurors costs the State and suitors annually 
more money than do our common schools. There is 
certainly no longer, if there ever was, any sufficient 
reason for such a system. To secure a real unanimity 
of opinion in any important case is seldom or never 
possible. A verdict is usually reached only through 
the surrender of those weakest in persistency, patience 
or stomach. Sir John Coleridge introduced at the 
last session of Parliament a measure making the ver- 
dict of a certain defined majority decisive; and his 
views were concurred in by some of the ablest of the 
English lawyers, but they were in advance of those 
of the Commons, and the measure was not success- 
ful. It is stated, however, on high authority, that 
there is an excellent prospect that it will be success- 
ful at the next session. New York, which has here- 
tofore taken the lead in law reform, should not be 
behind in a reform of such practical and admitted im- 
portance. 


The Senate failed to take action upon the Bankrupt 
Law prior to the holiday recess, and it now seems 
quite likely that that body will decline to adopt the 
House bill providing for a repeal. The preliminary 
discussion has, however, shown a strong opposition 
to some of the features of the law — principally that 
relating to involuntary bankruptcy. In response to 
aletter from Senator Hitchcock, Senator Edmonds, 





Chairman of the Senate Judiciary Committee, has 
expressed himself in favor of making any provisions 
that may be adopted relative to involuntary bank- 
ruptcy, retroactive “in such a way that no person 
will gain any thing by any oppressive steps toward 
debtors pending the consideration of the question.” 


The scheme of the committee of the New York Bar 
Association, on the subject of reporting, was adopted, 
after a few amendments, at the meeting on Wednes- 
day week, “subject to such modifications of details as 
may be found by the council to be necessary or 
desirable.” A resolution was passed directing the 
chairman to notify the Chief Judge of the Court of 
Appeals, and the Attorney-General, “that they are 
members of the council ;” also to request the Court of 
Appeals and the General Term Justices to appoint 
the two members that had been allotted to them. 
Six members of the Association were appointed by 
the chairman to constitute a council, and this council 
was requested to “organize at the earliest practicable 
day,” and it was resolved to be the “sense of this 
Association,” that the proceedings “be carried out 
with as little delay as possible, and that every thing 
be done to secure the early appearance of the reports 
contemplated.” The Bar Association, or rather the 
two or three young gentlemen who are managing 
this matter, are evidently in something of a hurry. 
One would suppose that such a ponderous scheme as 
that proposed would require some considerable time 
and labor to be gotten into a condition to be carried 
out—especially as the committee were some seven 
or eight months in devising it. As the scheme con- 
templates withdrawing the control of our most im- 
portant reporting from the hands into which the law 
has placed it, one would imagine that a little legisla- 
tion might be necessary —especially as to that 
twenty thousand dollars. But “delays are danger- 
ous,” and so, in something like a week after the first 
announcement of the scheme, the council is appointed, 
the Chief Judge and Attorney-General are notified 
of their new honors, and the courts are requested to 
appoint their representatives — and not only this, but 
an ‘early appearance of the reports” is promised. 
While the committee have copied the English 
scheme, it has not deemed it advisable to imitate 
the English bar in the matter of deliberate action. 
That bar gave months to the careful consideration of 
the scheme, and after it had been accepted and the 
council appointed, other months were given to a 
thorough organization and the completion of all the 
details before a report was issued. At the meeting 
of the Bar Association, at which this important mat- 
ter was passed upon, were present but few of the 
prominent lawyers of New York city, and of these 
few only one or two took part in the discussion of 
the scheme. In another column we print a commu- 
nication from one of the members of that Association 
which is worthy of consideration. 
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The report which we last week alluded to, that 
charges had been made involving the personal integ- 
rity of George H. Williams, proves to have been well 
founded. What these charges are has not been fully 
made public, but that they are of such a nature as to 
lead the senate judiciary committee to an investiga- 
tion is conceded on all sides. It is also conceded that 
among the charges is that of a misappropriation of 
the public moneys. It is alleged that Mr. Williams 
has kept the names of his coachman and other ser- 
vants upon the pay roll of the department of justice, 
and that an expensive carriage for Mrs. Williams has 
been paid for out of the department funds. On the 
latter charge, it is stated without contradiction that 
the committee has discovered the following among 
the vouchers at the treasury department: 

WASHINGTON, D. C., Jan. 19, 1872. 
The United States to A. J. Joyce, Dr. 
To one landaulet for department of justice.... $1,600 
Received payment, A. J. Joyce. 


This carriage, it is asserted, was ordered by Mrs. 
Williams, and has been used exclusively by her. The 
friends of the attorney-general claim that such an ex- 
penditure was justified by a custom existing among 
the cabinet officers — a weak justification surely. To 
say nothing of his intellectual unfitness, a man who 
has been obliged, as Mr. Williams has been, to appear 
before a committee to defend his character for com- 
mon honesty, is not a fit man for the high office of 
chief justice of the United States. 


The Governor has designated the following judges 
to sit at General Terms of the Supreme Court to fill 
the vacancies that will occur by the expiration of the 
judicial term of some of the judges, and the vacancy 
occasioned by the death of Judge Parker: In the First 
Department, Judge Noah Davis to be presiding jus- 
tice and Charles Daniels to be associate justice; in 
the Second Department, Judge John L. Talcott to be 
associate justice; in the Third Department, Judges 
Augustus Bockes and Douglass Boardman to be asso- 
ciate justices; In the Fourth Department, Judge Mul- 
lin to be presiding justice, and Judge Jasper W. Gil- 
bert, of Brooklyn, to be associate justice. These des- 
ignations are to take effect on the first of January. 


4+ 
ae 


THE BAR ASSOCIATION AND LAW REPORT- 
ING. 

The following communication from a member of the 
New York Bar Association, in relation to the Associa- 
tion’s scheme of reporting, we copy from the New 
York Daily Register: 

To the Editor Daily Register: 

DEAR S1r— At a meeting of the Bar Association, held 
on the 18th inst., the report of the Committee on Law 
Reporting was adopted in so far as it approved the 
scheme of a Council of Law Reporting, to consist of 
ten members: 1. The Chief Judge of the Court of Ap- 
peals; 2. The Attorney-General; 3. A member to be 
appointed by the Court of Appeals; 4. A member to be 











appointed by the General Term of the Supreme Court; 
5. Six members to be appointed by the bar of the State, 
Another question was also passed upon, viz., that the 
Council should publish the reports of all the courts, 
and not merely those of the Supreme Court. With 
this exception, and a resolution that the Council on 
being incorporated should proceed with all convenient 
dispatch to obtain the necessary funds and publish the 
reports, no other questions were debated or passed 
upon; on the contrary, the mover of the resolution to 
adopt the scheme of the report expressly stated that 
he disapproved of its most prominent feature — the ap- 
plication to the legislature for an annual subsidy of 
$20,000 — and that he had not conversed with a single 
member who did not object to some one or more of the 
details. 7 

I have been thus particular in stating what was done 
at this meeting, as the reports of the resolutions passed, 
without this explanation, would be apt to lead casual 
readers to think the association had gone much fur- 
ther. 

It is impossible to arrange the details of the scheme 
until the question is decided by the legislature as to 
how far they are authorized to delegate to a private 
corporation a duty which the Constitution of the State 
has imposed upon it, viz., ‘‘the speedy publication of 
such judicial decisions as it may deem expedient.” 

By the acts of 1847, chapter 28, and of 1848, chapter 
224, the legislature has decided that it was expedient 
to have the decisions of the Court of Appeals pub- 
lished, and by the act of 1869 they have passed upon 
the question of the propriety of publishing the decis- 
ions of the Supreme Court, and the expediency of 
publishing the reports of these courts cannot be seri- 
ously questioned, in view of the fact that the profession 
find need—as shown by their purchases—for five 
thousand copies of the reports of the Court of Appeals 
decisions, and two thousand copies of the regular re- 
ports of the decisions of the Supreme Court, in addition 
to two thousand copies of the two series known as the 
“Practice Reports.’’ So that in the discussion of the 
question as to how far it is possible for the legislature 
to accede to the proposition of the Bar Association for 
all practical purposes, article 6, section 22, of the Con- 
stitution will read: 

“The legislature shall provide for the speedy pub- 
lication of the decisions of the Court of Appeals and 
of the Supreme Court, and all judicial decisions shall 
be free for publication by any person.”’ 

The proposition of the Committee on Law Reporting 
has as one of its essential elements that the Council of 
Law Reporting shall decide what opinions it is expedi- 
ent to publish, or what opinions will be valuable here- 
after as precedents; and that it shall be entirely inde- 
pendent of any control by the legislature. 

Section 9 of article 7 of the Constitution provides: 

“The credit of the State shall not in any manner be 
given or loaned to, or in aid of any individual associa- 
tion or corporation.”’ 

Examine the proposition of the committee in refer- 
ence to these constitutional provisions. 

Rule 4. Provides for an executive officer of the 
Council at a salary and expenses not to exceed $4,000. 

Rule 5. For an editor, at the discretion of the 
Council. 

Rule 9. For a staff of reporters —for all the Courts. 

Rule 14. That the custody of all opinions shall, im- 
mediately after the rendition, be committed to the 
Council. 














— 
rt; 
ate, 
the 
rts, 
ith 
on 
ent 
the 
sed 
| to 
hat 
ap- 
of 
gle 
the 


SSsSs FREE 


of 


ing 
di- 


le- 


es 


er- 
he 
he 
8. 


m- 
he 





THE ALBANY LAW JOURNAL. 


409 





——————E——EE 





Rule 12. The legislature is to be petitioned to grant 
the Council $20,000 per year to pay the above salaries. 

The legislature is to be asked, practically, to repeal 
the provisions of the Constitution making judicial 
decisions free for publication by any one, by intrust- 
ing the decisions immediately upon rendition to a pri- 
yate corporation engaged in the publication business. 
To state the proposition is to show its unconstitution- 


ality. 
The legislature is to be requested to violate another 


* provision of the Constitution by appropriating $20,000 


a year of the State funds in aid of a private corpora- 
tion, to enable it to do that which is now done at an 
expense of only $7,000 a year to the State. 

By rule 15 the naked power of appointment of re- 
porters of the Court of Appeals and of the Supreme 
Court is left in the hands of the judges of these courts, 
but all responsibility and power over them is removed, 
rule 10 providing for a repeal of alllaws providing any 
compensation. The Court of Appeals may nominate 
the reporter, but the Council will decide how long he 
shall retain his position by increasing or diminishing 
his salary. 

{ft is contrary to the well-established usages of all 
governments to allow their officers to be dependent 
upon individuals or private corporations for remunera- 
tion for their services rendered the State. 

It would be natural to suppose that the committee 
found some radical and incurable defect in the system 
of reporting to render necessary such extraordinary 
measures — measures, too, of such doubtful legality. 

But, on the contrary, on page 21 of their original 
report, they say the Court of Appeals reports (of which 
5,000 copies are used by the Bar) are well reported ; that 
the reports issued by Mr. Lansing, the official Supreme 
Court reporter, are reported intelligently and clearly. 
That the Common Pleas reports are models of consci- 
entious care. 

As to the Superior Court reports not a word is said 
one way or other. A fair interpretation of the report 
shows that the evil the committee desired to remedy 
was to render it unnecessary for the profession to pur- 
chase the reports of Barbour, Howard and Abbott, 
which they regard as unreliable and edited with a 
desire to make books instead of reporting what the 
profession desire, and thereby causing great reduplica- 
tion of cases and multiplication of volumes. To cure 
this evil they have prepared and had adopted their 
scheme (a copy of the English scheme), and a private 
firm in Albany has issued a new set of reports, guaran- 
teeing to give every decision of the Supreme Court 
within ninety days, at a cost to the Bar not to exceed 
$15 per annum. 

It cannot admit of a moment’s doubt which cure will 
finally meet with the approval and be supported by the 
profession. 

In adopting the scheme of the English Council our 
Council can only expect the same success, and that has 
left three publications by private enterprise still sup- 
ported by the profession; and it must be necessarily 
so. The committee propose that they shall select such 
cases as will be valuable hereafter as precedents. Theo- 
retically, this system would be correct, with two #fs, 
and those ifsare: First, that the Council should be 
gifted with divine prescience to be able to distinguish 
what cases would in future be valuable as precedents; 
and second, that every member of the bar in the State, 
or, at least, those who find the examination of authori- 
ties necessary, shall be satisfied that the Council pos- 





sess this divine prescience, and have conscientiously 
acted upon it. These doubts it is impossible to remove, 
and consequently impossible to absolutely control the 
trade on any proposition which has as its foundation a 
selection of cases. The interest involved in litigated 
questions are of too much importance to justify counsel 
in declaring a disputed question of law to be settled ina 
particular manner as long as quite a number of decis- 
ions remain unexamined. Reports that give all the 
decisions must necessarily be preferred by the profes- 
sion to reports that give only a part, and the question 
of the greater expense necessary to obtain the whole 
instead of a part will be the only disputable point, 
which each member will determine for himself accord- 
ing to the exigency of the case. The report of the com- 
mittee proposes to charge the profession $50 a year for 
allthe reports. The Court of Appeals are now fur- 
nished, four volumes, at $10. The Common Pleas, Sur- 
rogate and Superior Court, at the outside limit, do not 
exceed $15. So that for the reports of such part of the 
Supreme Court reports as the committee may select, 
we are asked to pay $25. The Sibyl only asked the 
same for a part as for the whole; the committee pro- 
pose to ask $25 for a part when the whole is now obtain- 
able at $15, and have reason to believe can be published, 
under the sanction of the association, at $12. , 

Another fault is the mode of selecting the members 
of the Council to represent the Bar. An association 
numbering one-tenth of the members of the profession 
in the State, has undertaken to appoint all the members 
of the Council subject to appointment by the Bar for 
the next three years. As a member of that association 
I am anxious to see it do allin its power for the bene- 
fit of the Bar generally, but in suggesting and laying 
out work for the Bar of the State to do, we ought not, 
with one breath, to say: As an association we will not 
be responsible for the burdens (the expenses) but appeal 
to the Bar generally to guarantee the expenses of what 
our Council may do; and, with the next breath, say: 
As an association we appropriate all the honors and 
emoluments, and appoint all members of the Council 
that the Bar are authorized to appoint, and will only 
allow future appointments to be made by similar asso- 
ciations as ours in different cities. The proposition is 
too manifestly unjust to need further illustration. 

Very respectfully, 
R. J. M., Jr. 
———_ +e ———_ 


THE LATE JUDGE NELSON AND THE CASE 
OF THE CIRCASSIAN. 


To the Editor of the Albany Law Journal: 

The interest which the recent death of Judge Nel- 
son gives to the judicial career of that great magis- 
trate, as well as the importance of the subject to which 
it relates, induces me to send you a letter received from 
him during the pendency of the “‘ Circassian ” before 
the British and American Mixed Commission. The 
note which invited it will explain Judge Nelson’s an- 
swer. 

It is to me a great satisfaction that, while aiding to 
overrule, as far as a jurisdiction superior to the highest 
tribunals of both countries could effect it, a judgment 
of the Supreme Court, which gave to the paper block- 
ades an extension scarcely claimed for them by Eng- 
land and France, during their common warfare, at the 
beginning of the century, on neutral rights, it was 
also in my power to do something to vindicate Judge 
Nelson’s claim to a rank, as a judge in cases involving 
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international maritime rights, inferior to that of no | the Supreme Court. The truth is, that the feeling of 


one of his contemporaries at home or abroad. 

I had an opportunity to answer Judge Nelson’s in- 
quiry as to the result of the case, by announcing to 
him that his opinion had been sustained by awards to 
the claimants of the Circassian for $225,264. 

It is due to Judge Nelson to add, that this was the 
only case in which the decision of the Commission was 
in direct contradiction to a judgment of the Supreme 


Court. 
W. B. LAWRENCE. 
Ocure Pornt, Newport, R. I., 16th December, 1873. 


OcurE Pornt, NEwport, R. L., } 
; June 16th, 1873. 

DEAR JUDGE NELSON — I have had occasion recently 
to examine the case of the “‘ Circassian’’ (2 Wallace, 
156). As it was not decided till 1864, and consequently 
not till after the publication of the second edition of 
Lawrence’s Wheaton, which appeared in 1863, there is no 
notice of it in my book, and — what is pretty strong evi- 
dence that Dana took all his authorities from me — it is 
not alluded to in the spuricus one of 1866, published 
more than a year after the second of Wallace. 

It is, however, referred to by Tudor, in the edition 
of “ Leading Cases of Mercantile and Maritime Law,”’ 
1868, p. 837. Linclose a copy of so much of his note, 
as relates to the cessation of a blockade, when the port 
falls into the possession of the blockading power, and 
which shows how the respective opinions of the judges, 
who decided that case, are regarded abroad. 

I cannot give any other plausible solution to the 
opinion of the Chief Justice than that he decided the 
case, not by the law of belligerent blockade, but by the 
act of 13th July, 1861, authorizing, among other things, 
the closing of the ports by executive authority, which 
he had drawn and under which he had acted whilst in 
the treasury. Indeed, I notice that, when the point 
was before the court, in the case of the ‘“‘Gray Jacket ”’ 
(5th of Wallace), as to the application of that act to the 
remission of forfeiture of a vessel on the high seas, 
bound toa foreign port, the counsel referred, for pre- 
cedents, to remissions made in similar cases by Secre- 
tary Chase. 

Of course, I had the highest regard for the late Chief 
Justice, and in dicussing his views I shall refer to them 
with respect, but it is impossible for me to recognize 
his law in this case, especially when I have before me 
the unanswerable argument by which it was contro- 
verted. It has been to me inexplicable that there 
should have been no other dissentient than yourself, 
though that with jurists will little affect the intrinsic 
weight of your opinion. 

I trust, my dear judge, that you will not deem my 
inquiries intrusive. For the reputation of the court I 
should regret that there was but one judge who held 
that a blockade ceased when the blockaded port came 
into the possession of the blockading power. 

I am, with sincere veneration, 
Very truly yours, 
W. B. LAWRENCE. 


CooPERSTOWN, August 4th, 1873. 
Dear Str—I have read your argument before the 
Mixed Commission, in the case of the Circassian, with 
very ‘great interest, and barring the compliments to 
me, I regard it as unanswerable. 
You refer to the allegation on the other side, that 
there was but one dissent in the decision of the case in 





the country was deep and strong against England, ana 
the judges, as individual citizens, were no exception to 
this feeling. Besides, the court was not then familiar 
with the law of blockade. As evidence of the latter, 
the Chief Justice had put the decision of the case in 
his opinion mainly upon the proclamation of the presi- 
dent, fixing the time when the blockade should cease 
at New Orleans. But, after hearing my dissenting 
opinion, he asked permission to modify it, as it now, 
appears in the report, which was readily granted. 

As to the feeling of hostility to England at the time, 
Judge Black told me that, after my dissenting opinion 
was read, one of the most eminent members of the 
bar said to him, “‘ that the delivery of it was the great- 
est mistake of my life.” 

Now that the passions and prejudices of the hour 
have passed away, there are not, or cannot be, two dif- 
ferent opinions in that case. 

Have the Mixed Commission passed upon the case? 
I should be pleased to be advised of the result. 

Very truly, 
Your ob’d’t servant, 
S. NELson. 
Hon. W. B. LAWRENCE. 
———_ +e -——_—_ 
COURT OF APPEALS ABSTRACT. 
ARREST AND BAIL. 

1. Escape: execution against body: power of Swpreme 
Court to set aside. —This action was brought against 
defendant, as sheriff of Montgomery county, for an 
alleged escape on June 4, 1866. Plaintiff, in an action 
for breach of promise to marry, obtained a judgment 
against W.; April 12, 1869, plaintiffhad said W. arrested 
upon an execution against the person, issued upon said 
judgment, and committed to jail. He gave bail for the 
liberty of the yard. April 29, 1869, upon application 
of W., withott notice to plaintiff, an order was made 
at special term setting aside the execution against the 
person of W., and discharging him from custody. Upon 
the presentation of the order to defendant he released 
W. Held, that the order, being valid upon its face, is 
a justification to the sheriff for the release. (Bully- 
more v. Cooper, 46 N. Y. 236, distinguished.) Pinckney 
v. Hegeman, Sheriff, etc. Opinion by Folger, J. 

2. Also, held, that the Supreme Court has jurisdiction 
and full control over his own process, and may set 
aside an execution against the person issued upon a 
judgment therein, after an imprisonment and an arrest 
of the judgment debtor under and by virtue of the ex- 
ecution. Although the execution is completely exe- 
cuted by such arrest and imprisonment, yet it is not 
annulled. The writ is still the authority for the deten- 
tion of the prisoner, and an order setting it aside takes 
away that authority and obligates his release. Ib. 


ASSESSMENT. 

National banks. — Plaintiff is a national bank in the 
city of Elmira; it has a capital stock of $100,000, in- 
vested in U. S. government bonds. In 1868 the asses- 
sors of Klmira assessed plaintiff $5,000 on real estate 
and $95,000 on personal property; the latter being the 
capital stock. The assessors’ affidavit attached to the 


roll was sworn to before the deputy county clerk of 
Chemung. Upon such assessment a tax was imposed 
upon plaintiff of $2,080; a levy was made upon a quan- 
tity of bank bills belonging to plaintiff; they were sold, 
and the amount of the tax paid over to the city treas- 
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nrer, and the balance to the county treasurer. Plain- 
tiff then brought this action for the unlawful taking 
and conversion of the property levied upon. Held, that 
the assessment upon the capital stock and the tax 
against plaintiff, in violation of the provisions of the 
act ‘“‘authorizing the taxation of stockholders of 
panks,’”’ etc. (§1, chap. 761, Laws of 1866), which pro- 
hibits the assessment of a tax upon such capital stock 
were void, and an action on behalf of the bank would 
lie against defendant to recover the amount collected 
by it upon such assessment. The remedy by certiorari 
is not adequate in such case. That is appropriate to 
review erroneous assessments, not where property has 
been taken in violation of law under gn illegal assess- 
ment. 

The assessor’s oath to the affidavit attached to their 
assessment roll must be taken before a justice of the 
peace (§ 8, chap. 176, Laws of 1851); the deputy county 
clerk has no authority to administer the same. Church, 
Ch. J. 

Assessors are subordinate officers and must act with- 
in the authority conferred upon them. When in a 
given case they have no power to act at all, either as to 
persons or property, their acts are void, and where their 
right to act depends upon the existence of some fact, 
an assessment founded upon an erroneous determina- 
tion by them as to the existence of such fact is illegal. 
They cannot acquire jurisdiction by determining that 
they have it. Assessors have no power to determine 
what property is taxable; that is the province of the 
legislature, and they areas liable for an erroneous de- 
cision on their part, as to what is taxable, as for one as to 
who is a taxable inhabitant and an assessment founded 
thereon is void. A decision of assessors in these cases 
may be attacked collaterally. National Bank of Che- 
mung v. City of Elmira. Opinion by Church, Ch. J. 


BROOKLYN — EMINENT DOMAIN, 


1. The board of water and sewerage commissioners of 
the city of Brooklyn, in carrying out their plan of sew- 
erage and drainage, constructed a sewer in an unopened 
portion of Dean street, but through or upon which the 
municipal corporation had not yet acquired a right of 
way. Aftersuch construction an application was made 
at the special term of the Supreme Court, in conformity 
with the provisions of section 8, chapter 521, Laws of 
1857, to lawfully open Dean street at the points under 
consideration. The application was opposed, princi- 
pally upon the ground that, as the sewer had already 
been built, there was no necessity for the applica- 
tion, and the authority of the board was spent. Held, 
that the power of the commissioners was not spent; 
that the authority to apply was based solely upon the 
finding by the commissioners of the necessity of the 
construction of the sewer, and that there was nothing 
in the act requiring the opening of the street before 
building the sewer ; that, for the purpose of maintaining 
and preserving the sewer, it was as necessary that the 
municipality should have the lawful use of the street 
as for the purpose of building it, and that therefore 
the application was properly granted. The Supreme 
Court cannot, upon an application under section 8, 
chapter 521, Laws of 1857, inquire into or pass upon the 
question of the necessity of opening the street, further 
than may be incidentally involved in the determina- 
tion of the question whether it is for a public use. The 
phrases “to construct” and ‘‘be constructed,”’ as 
used in said section, are not confined to the mere act 
of building the sewers; they include the maintenance, 





preservation and protection as well as the erection 
thereof. In re Application of Fowler et al. Opinion 
by Folger, J. 

2. As the exercise of the right of eminent domain 
may be delegated by the legislature to municipalities, 
to boards of officers and to public agents, the necessity 
of an appropriation of lands by them cannot be in- 
quired into by the courts. If the lands are to be put 
to a public use, the legislature, or the instrumentality 
it employs, is the sole judge of the necessity, unless the 
enactment provides otherwise. Ib. 

CONVEYANCE. 

Exception of highway from grant.— This action was 
for an injunction restraining defendant from digging 
upon two-strips of land formerly a highway extending 
through defendant’s lands, who claimed title through 
a deed from F. R. Tillou given in 1836, which after a 
description of the premises contained the following 
clause, “ but saving and excepting all and so much and 
such part and parts thereof as has or have been lawfully 
taken for a public road or roads.” At the time of the 
conveyance there were two highways running through 
the land, which were used until 1840, when they were 
abandoned. The lands covered by these roads were 
conveyed by Tillou to plaintiff, and are the strips of 
land in question. 

Held, that the exception in the deed was of the land 
covered by the highways, not simply of the public 
easement therein, that the fee of the lands so covered 
remained in the grantor and passed by the conveyance 
to plaintiff. Munn v. Worrall. Opinion by Rapallo, J. 

EVIDENCE. 


This action was brought upon a joint promissory note 
for $1,000 made by L. G. M. and his co-defendant, G. 
L. M. The defense was substantially that the note had 
in fact been paid from the joint funds of the makers, 
that plaintiff was not a bona fide holder, but that the 
note was nominally assigned to him under a pretended 
arrangement between him and G. L. M. which was, in 
fact, a sham and a fraud upon defendant. The plaintiffs 
evidence tended to show that G. L. M. had in the hands 
of an agent, one N., of Syracuse, the sum of $1,055, 
the proceeds of the sale of certain real estate in that 
city, the title to which, prior to sale, was in said G. L. 
M., who transferred the same to plaintiff, his son, to 
pay a debt he owed him of about $400, and the balance 
as a loan, and that N. with these funds, by plaintiff's 
direction, purchased the note in suit. Defendant 
proved that he and G. L. M. had been partners and had 
been operating in real estate, and by articles of agree- 
ment between them it was agreed that the real estate 
and the interest of the parties therein, whether stand- 
ing in the name of the one or the other, should be for 
their joint benefit. Evidence was given as to their 
joint interest in the Syracuse property. Defendant 
offered to show that the accounts of the receipts and 
disbursements in respect to that property were entered 
in the partnership books as partnership accounts, also 
that the property was in fact joint property. Plaintiff 
objected to this evidence, and it was excluded. 

Held error; that the evidence was proper as tending 
to show that the note was purchased with joint funds, 
that no question of a trust was involved, and the pro- 
vision of the statute of uses and trusts abolishing re- 
sulting trusts, arising from the payment of the purchase 
money of lands by one, the title being taken by another, 
did not apply, that that provision could not defeat an 
express covenant, or be made the instrument of fraud, 
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also that the evidence was competent upon the ques- 
tion as to the bona fides of the transaction between 
plaintiff and G. W. L. Marvin v. Marvin, Impl d, etc. 
Upinion by Allen, J. 

JURISDICTION. 

Of State court at suit of assignee in bankruptcy.— This 
action was brought in the Supreme Court of this State 
by plaintiff as assignee in bankruptcy of C. to recover 
money and property alleged to have been transferred to 
and converted by defendants with the view of prevent- 

. ing its coming to the assignee. Defendants insisted that 
the Supreme Court had no jurisdiction, and hence the 
complaint should be dismissed. Held, that the Supreme 
Court has, under the constitution and laws of this 
State, jurisdiction of all cases in law and equity, and 
there being nothing in the bankruptcy acts limiting 
such jurisdiction, plaintiff, as assignee of C., had a right 
to bring an action, either legal or equitable, in that 
court, to recover the property of the bankrupt. The 
State courts have concurrent jurisdiction with the 
United States courts in such action. Cook v. Whipple 
etal. Opinion by Grover, J. 

MORTGAGE FORECLOSURE. 


This action was brought to restrain defendant from 
selling certain real estate situated in Rochester, N.Y., 
belonging to plaintiff. The wife of EB. had title to two 
pieces of real estate. one known as the H street, and 
the other as the S street property. She gave toC.a 
mortgage upon the former. An action in the nature 
of a creditor’s bill was commenced by K. against E. 
and his wife upon a judgment against E., alleging that 
this property had been conveyed to Mrs. E. in fraud 
of the creditors of her husband. C. was not made a 
party. The judgment in this action declared the deeds 
to Mrs. E. to be fraudulent, and void as to creditors, 
and the property was adjudged to belong to E., and to 
be subject to K.’s judgment, and was ordered to be 
sold to satisfy the same. Mrs. E. subsequently exe- 
cuted a mortgage on the S street property to W. which 
was foreclosed and the premises bid off and conveyed 
to defendant. K.was not made a party to the fore- 
closure. C. afterward foreclosed his mortgage and 
did not make K. a party. Upon the sale plaintiff’s 
intestate purchased the premises. Defendant there- 
upon purchased and took an assignment of K.’s judg- 
ment, and was proceeding to enforce it by a sale of 
the H street property, when plaintiff brought this 
action to restrain him. Held, 1st, that the lien of C.’s 
mortgage was paramount to K.’s judgment, and that 
the equity of redemption of Mrs. E. in the H street 
property only became subject to the lien of the judg- 
ment; that by omitting to make K. a party to the 
foreclosure it was void as to such lien, and the equity 
of redemption still remained subject thereto; and that 
plaintiff by his purchase became the owner of the fee, 
subject to the lien of the judgment upon the equity of 
redemption. 2d. That the S street property and such 
equity of redemption in the H street property, were 
subject to an equal liability upon K.’s judgment, that 
the mortgage given to W. alienated pro tanto the in- 
terest of Mrs. E. in the former, and created an equity 
in his favor to have the judgment satisfied out of her 
remaining interest in both parcels, that the foreclosure 
of said mortgage extinguished and was in effect an 
alienation of all her title to the premises, leaving her 
still the owner of the equity of redemption in the H 
street property. 3d. That under the rule that where a 
portion of lands subject to an incumbrance have been 





conveyed, the remainder shall be first applied to dig. 
charge the incumbrance, defendant, as purchaser upon 
the foreclosure of the W. mortgage, was entitled to 
have Mrs. E.’s equity of redemtion in the H street 
property first applied to the satisfaction of the judg. 
ment, and was entitled to sell the same under said 
judgment, and out of the avails of the sale plaintif 
was first entitled t» what was due on the C. mortgage, 
and then defendant was entitled to the payment of 
the judgment, and the surplus, if any, belonged to 
plaintiff. Reynolds, adm’r, etc. v. Park. Opinion by 
Grover, J. 
—— - ¢>e——— 


UNITED STATES SUPREME COURT. 


ABSTRACTS FROM 16 WALLACE. 
ACTION. 


Where an incorporated company undertook to work 
in the streets of a city, agreeing that it would “ pro- 
tect all persons against damages by reason of excava- 
tions made by them in doing it, and to be responsible 
for all damages which may occur by reason of the neglect 
of their employés on the premises; held, on the com- 
pany’s having let the work out to a subcontractor, 
through the negligence of whose servants injury accrued 
to a person passing over the street, that an action lay 
against the company for damages. Water Company v. 
Ware, 566. 

ADMINISTRATOR DE BONIS NON. 

1. Cannot sue the former administrator or his repro- 
sentatives fur a devastavit, or for delinquencies in office; 
nor can he maintain an action on the former adminis- 
trator’s bond for such cause. The former administra- 
tor, or his representatives, are liable directly to credit- 
ors and next of kin. The administrator de bonis non 
has to do only with the goods of the intestate unad- 
ministered. If any such remain in the hands of the 
discharged administrator or his representatives, in 
specie, he may sue for them either directly or on the 
bond. Beall v. New Mewico, 535. 

2. Regularly, a decree of the Probate Court against 
the administrator for an amount due, and an order for 
leave to prosecute his bond, are prerequisites to the 
maintenance of a suit thereon. Ib. 


ADMINISTRATOR'S SALE. 

A purchaser at judicial sale by an administrator 
does not depend upon a return by the administrator 
making the sale, of what he has done. If the prelim- 
inary proceedings are correct, and he has the order of 
sale and the deed, this is sufficient for him. McNitt v. 
Turner, 353. 

ADMIRALTY. 

A statute of a State giving to the next of kin of a 
person crossing upon one of its public highways with 
reasonable care, and killed by a common carrier by 
means of steamboats, an action on the case for dam- 
ages for the injury caused by the death of such person, 
does not interfere with the admiralty jurisdiction of 
the District Courts of the United States, as conferred 
by the Constitution and the Judiciary Act of Septem- 
ber 24, 1789; and this is so, even though no such remedy, 
enforceable through the admiralty, existed when the 
said act was passed, or has existed since. Steamboat 
Company v. Chase, 522. 

BAIL. 

1. The “act of the law’ which will discharge bail 

from an obligaton to surrender their prisoner must be 
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one which renders the performance impossible, and 
must be a law operative in the State where the obliga- 
tion was assumed, and obligatory in its effect upon her 
authorities. Taylor v. Taintor, 367. 

2. The fact that there has been placed in the hands 
of the bail, by some one, not the person arrested nor 
any one in his behalf, nor so far as the bail knew, with 
his knowledge, a sum of money equivalent to that for 
which the bail and himself were bound, has no effect, 
in a suit against the bail, on the rights of the parties. Ib. 


BANK DEPOSIT— BANKRUPT AOT. 


1. A creditor has reasonable cause to believe his 
debtor “‘insolvent’’ in the sense of the, when such a 
state of facts is brought to his notice respecting the 
affairs and pecuniary condition of his debtor, as would 
lead a prudent business man to the conclusion that he, 
the debtor, is unable to meet his obligations as they 
mature in the ordinary course of business. Buchanan 
v. Smith, 277. 

2. A debtor “suffers ’’ or ‘‘ procures ”’ his property to 
be seized on execution, when knowing himself to be 
insolvent, an admitted creditor who has brought suit 
against him — and who he knows will, unless he applies 
for the benefit of the, secure a preference over all other 
creditors — proceeds in the effort toget a judgment 
until one has been actually got by the perseverance of 
him the creditor and the default of him the debtor. Ib. 

8. Such effort by the creditor to get a judgment, and 
such omission by the debtor to “‘ invoke the protecting 
shield of the,’’ in favor of all his creditors, is a fraud 
on the, and invalidates any judgments obtained. Ib. 

4. The fact that the debtor, just before the judgments 
were recovered, may have made a general assignment 
which he meant for the benefit of all his creditors 
equally, does not change the case. Such assignment is 
anullity. Ib. : 

5. The transfer by a debtor who is insolvent, of his 
property, or a considerable portion of it, to one creditor 
as a security for a pre-existing debt, without making 
any provision for an equal distribution of its proceeds 
to all his creditors, operates as a preference, and must 
be taken as prima facie evidence that a preference was 
intended, unless the transferee can show that the 
debtor was at the time ignorant of his insolvency, and 
that his affairs were such that he could reasonably 
expect to pay all his debts. Wager et al. v. Hall, 584. 

6. Such a transfer, if made within four months 
before the filing by the party of a petition in bank- 
ruptcy, is void. Ib. 

7. A sale by a retail country merchant then insolvent 
of his entire stock, suddenly, is a sale ‘‘not made in 
the usual and ordinary course”’ of his business; and, 
therefore, prima facie evidence of fraud, within the 
85th section of the bankrupt law. Walbrun v. Babbitt, 
577. 

8. This presumption of fraud can be overcome only 
by proof on the part of the buyer that he pursued in 
good faith all reasonable means to find out the pecuni- 
ary condition of the vendor. Ib. 

9. One purchasing in such a case from a vendee who 
he knows has used no such means, but on the contrary 
has bought under other suspicious circumstances, takes 
with full knowledge of the infirmity of the title. And 
as against either or both purchasers the assignee in 
bankruptcy may set the sale aside if made within six 
months before a decree in bankruptcy, even though a 
fair money consideration have been paid by each. Ib. 








10. The District Courts sitting in bankruptcy have 
no jurisdiction to proceed by rule to take goods seized, 
before any act of bankruptcy by the lessees, for rent 
due by them in Louisiana, under “a writ of provisional 
seizure ’’ — and then in the hands of the sheriff, and 
held by him as a pledge for the payment of rent due — 
out of his hands, and to deliver them to the assignee in 
bankruptcy to be disposed of under the orders of the 
bankrupt court; neither the sheriff nor the lessor hav- 
ing been parties to the proceedings in bankruptcy nor 
served with process to make them such. Marshall v. 
Knox, 551. 

11. Where, under the 41st section of the Bankrupt 
Act of 1867, a trial by jury is had in the District Court 
in a case of application for involuntary bankruptcy, 
and exceptions are taken in the ordinary and proper 
way, to the rulings of the court on the subject of evi- 
dence and to its charge to the jury, a writ of error lies 
from the Circuit Court when the debt or damages 
claimed amount to more than $500; and if that court 
dismiss or declines to hear the matter, a mandamus 
will lie to compel it to proceed to final judgment. In- 
surance Company v. Comstock, 258. 

12. Where the goods of a tenant seized by a landlord 
for rent, before any act of bankruptcy, have been 
taken out of his hands and given to the assignee in 
bankruptcy, by an order of the District Court acting 
summarily and without jurisdiction, and sold by such 
assignee, the Circuit Court, having got possession of 
the case by bill filed by the lessor, to be regarded as 
one in an original proceeding, will proceed and decide 
the whole controversy. Marshall v. Knoz, 551. 

18. And where the seizure for rent has been made 
under a statute like that prevailing in Louisiana, and 
where the landlord’s lien is a perfected one, in the 
nature of a pledge or execution, it will give the lessor 
the full value of the goods sold clear of all expenses, 
whether the assignee obtained that value or not (lim- 
ited, of course, by the amount of rent which he is 
entitled to have paid to him), and also to all the taxa- 
ble costs to which he has been put by the litigation. 
Damages may be more appropriately claimed at law. 
Ib. 

BOND. 

A bond regular on its face cannot be avoided even by 
sureties (the obligee not having had knowledge thereof) 
by the fact that they signed it on a condition that 
other persons were to execute it who did not execute 
it. Dair v. United States, 1. 


BONUS. 

A bonus is not a gift or gratuity, but a sum paid for 

services upon a consideration in addition to or in 

excess of that which would ordinarily be given. Ken- 
nicott v. The Supervisors, 453. 


CAPTURED AND ABANDONED PROPERTY ACT. 


A claim under, for a vessel taken and sold by the 
Treasury Department, held to have been rightly dis- 
missed, the property which was the subject of it 
having been used in waging or carrying on war against 
the United States; and this so held although the gov- 
ernment, in ignorance of the fact just stated, had 
hired the vessel in a regular way, and used her fora 
whole year as i she were belonging to a loyal citizen 
who had never misused her; after which under some 
general order it disregarded the owner's claims, and 
turned her over for sale by the Treasury Department. 
Slawson v. United States, 310. 
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An amendment to a charter treated as part of a 
charter, in a subsequent statute giving certain privi- 
leges “‘ granted by the charter.”” Humphrey v. Pegues, 
244. 

COLLISION. 

Though a sailing vessel having the wind is prima 
facie bound to adopt such a course as will prevent eol- 
lision with other sailing vessels not having it, it is still 
the duty of these last in an emergency to make their 
courses so as not to render it difficult for the vessel 
having the wind to do her duty by rendering it doubt- 
ful what movement she should make. The Mary Eve- 
line, 348. 

COMMERCIAL BROKERS. 

Who act wholly as buyers, not liable under the In- 
ternal Revenue Act of July 13, 1866, to the tax of one- 
twentieth of one per cent on the amount of “ sales”’ 
made by commercial brokers. The Collector v. Doswell 
& Co., 156. 





WAR AND LIFE INSURANCE. 


The controverted question of the effect of the recent 
civil war on policies of Life Insurance has been recently 
passed upon by Emmons, J., of the United States Cir- 
cuit Court for the Western District of Tennessee. The 
following is an abstract of the decision: 


CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF TENNESSEE. 


W. E. Tait et al., Heirs of Dr. Samuel Bond, deceased, 
v. New York Life Insurance Co. Emmons, J. 

A policy of insurance which indemnifies a public 
enemy against loss in time of war is unlawful; and 
where entered into before hostilities, is abrogated 
when they occur. The relations it establishes are ille- 
gal between belligerents. 

When a life policy provides that it shall be void upon 
the non-payment of premiums within the time pre- 
scribed, such payment is a condition precedent ; time is 
of the essence of contract, and there can be no recov- 
ery if punctual payment is omitted. 

Where the performance of a condition precedent be- 
comes unlawful, or by the act of God, impossible, this 
will not authorize a recovery upon the contract with- 
out performance. Such case distinguished from those 
in which subsequent impossibility and illegality are 
relied upon as a defense. 

A contract of insurance, the continuance of which 
depends upon the election and acts of the insured, is 
not like a debt, the obligation of which is absolute, 
and which is suspended only by war. 

The relations between the members of a corporation 
for mutual insurance present all the evils and are dis- 
solved by war for the same reasons as those between 
ordinary copartners. 

The reasons for the dissolution of executory con- 
tracts by war are not alone that such contracts involve 
inter-communion across the hostile lines, or that they 
relate to property liable to capture ; but more especially 
because their execution increases the resources of the 
enemy. 

A court of equity has no authority to decree the 
specific performance of an agreement in favor of a 
party who has failed to perform a condition which is 
of the essence of the contract, although prevented by 
its becoming subsequently illegal or impossible by act 
of God. 
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A court of equity will not relieve a party from the 
effect of omitting to perform an act, although the 
omission was caused by subsequent illegality or impos- 
sibility arising from the act of God, where such act 
was merely optional, and the other party had no right 
to enforce its performance. 

The agency of one representing an insurance com. 
pany, authorized to receive premiums and renew poli- 
cies, becomes unlawful when the insured and insurer 
become public enemies. 

Humes & Posten, for plaintiff; Randolph, Hammond 
& Jordan, for defendants. 
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EVIDENCES OF LIFE IN THE NEWLY-DELIV- 
ERED CHILD. 


By Wx. B. ATKrNson, M. D., 


PHYSICIAN TO THE DEPARTMENT OF OBSTETRICS AND 
DISEASES OF WOMEN AND CHILDREN, HOWARD HOs- 
PITAL, PHILADELPHIA, ETC., ETC. 


My opinion having recently been asked as to the fact 
of a child having life at delivery, in a case involving a 
large estate, I have been led to investigate the subject, 
and collate the views and opinions of authorities on 
this delicate and important point. 

First. What are the indications of life? 

Before delivery the foetus possesses circulation with- 
out respiration. While this continues, and while the 
heart maintains its action, the foetus lives and carries 
on all the functions of embryonic life. The cessation 
of the heart’s action, and consequently of the circula- 
tion of the blood, marks the death of the child, and 
decomposition soon commences. 

So long as pulsation continues in the cord, the foetus, 
though inaccessible to the touch, is regarded as pos- 
sessing life. This belief is so well established that all 
obstetricians hesitate in the performance of certain 
operations which may be rendered ‘necessary by mal- 
formation of the pelvis, or malposition of the child, 
when such operation must necessarily lead to the de- 
struction of life in the child. Indeed, the Roman 
Catholic Church provides for the baptism of the unde- 
livered child under such circumstances, and does not 
hesitate to pronounce such an infant as saved if the 
ceremony is performed while such pulsations are 
known to exist, however feebly they may occur. 

Now, if the foetus is living as long as pulsation ex- 
ists, may we not equally claim it as alive if such pul- 
sation exists after delivery, even though respiration 
has not been established, or even attempted. 

Upon this point obstetrical authors maintain a re- 
markable silence. In works on medical jurisprudence 
we find more light thrown upon this intricate and im- 
portant matter. Beck says: ‘‘There are two ways 
in which a child may be born. When born, the cord 
may be pulsating, showing that it is alive, and yet it 
may not respire. In this state it may continue for a 
sufficient length of time to die from natural causes, or 
in consequence of criminal interference, before respi- 
ration has commenced.’’—Beck’s Med. Juris., eleventh 
ed., 1860, vol. I, p. 494. 

Taylor tells us: “‘It was formerly supposed that if 
the lungs contained no air the child could not have 
respired, and it must have been born dead. But neither 
of these views is correct; children have been known 
to respire faintly, and continue in existence many 
hours without visibly distending the cells of the lungs 
with air; the absence of air from the lungs, therefore, 
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furnishes no proof either that respiration has not been 

rformed, or that the child has not lived. (G. H. Rep., 
April, 1842.) That our law authorities will admit evi- 
dence of life in a child before the establishment of 
respiration, is clear from the decision of Judge Parker 
in the case of Rez v. Brain, in which he said that a 
child might be born alive and not breathe for some 
time after its birth (Archbold’s Crim. Pl. 377), as also 
from the charge of Mr. Justice Coltman, in the case 
of Rex v. Sellis (Norf. Spr. Cric., 1837). In this in- 
stance it was alleged that the prisoner had murdered 
her child by cutting off its head. The judge told the 
jury that if the child was alive at the time of the act, 
it was not necessary, in order to constitute murder, 
that it should have breathed. In fact, it would appear 
that respiration is regarded as only one proof of life, 
and the law will, therefore, receive any other kind of 
evidence which may satisfactorily show that the child 
has lived.” Taylor’s Med. Juris., p. 324. 

Cases are also on record going to show that the law 
would regard it as willful murder, if respiration were 
prevented. 

On further research it would appear that the civil 
rights appertain to a child born, though it has not yet 
breathed. 

Taylor again tells us (p. 428): ‘“‘The pulsation of a 
child’s heart, or even the spasmodic twitchings of the 
muscles of its body, is regarded as a satisfactory proof 
of live birth. The latter sign has been judicially so 
pronounced, a fortiori, therefore, the motion of a limb 
will be considered good evidence, in an English court 
of law, of life after birth.”’ 

Provided these manifestations of the presence of life 
are undoubted, the time during which they continue is 
not material.* 

Taylor mentions a case (Fish v. Palmer), tried in the 
English Court of Exchequer in 1806, where the plaintiff ’s 
wife, possessed in her own right of landed estate, died 
after delivery of a child, supposed at the time to have 
been born dead. The estate was claimed by Palmer. 
her heir at law, and surrendered by Fish in conse- 
quence of his not having a living child by his marriage. 
Subsequent information led to the belief that the child 
was born alive. In the action which was brought to 
recover the estate, Fish produced evidence to show 
that the physician who attended his wife (since de- 
ceased) had declared that the child was living an hour 
before it was born, and when it was born he had it im- 
mediately placed in a warm bath by the nurse. It did 
not manifest any signs of active existence, yet the two 
women who attended it swore that there appeared 
twice a twitching and tremulous motion of the lips. 
It did not exhibit any further signs of existence. 

The question next arose, whether this was sufficient 
evidence of the child having been born alive? 

The medical men differed. Two gave it as their 
opinion that had the vital principle been extinct there 
could have been nv muscular action in any part of the 
body, therefore it had been born alive, or manifested 
life after its entire birth. One demurred, and attrib- 
uted this motion of the lips to the remains of intra- 
uterine life. 

The jury, under the charge of the court, pronounced 
the child to have been born alive, and the plaintiff re- 
covered his estate, 





** A child which survives entire birth for a single instant 
acquires the same civil rights as if it had continued to live 
for a month longer.” Taylor, op. cit. 





All physiologists would readily acknowledge that 
such movements could not occur in a body devoid of 
life; that they must be due to the presence of some 
vital power. 

Casper’s Forensic Medicine really throws no light 
upon the subject. He quotes the General Common 
Law, part i, tit. 12, $13. The live birth of a child is to 
be held proven, when it has been heard to cry by wit- 
nesses of unimpeachable veracity, present at its birth. 
This is all. The subject is not again alluded to. 

In the last edition of Wharton and Stillé, vol. ii, p. 
100, we find the following: ‘It is important to bear in 
mind that there may be life without respiration. The 
circulation may go on, and the child may make various 
muscular movements, after it is separated from the 
mother, without respiring; sometimes, owing to con- 
genital feebleness, or to its being in‘an asphyxiated 
condition, it makes no effort to breathe; and again, all 
its efforts may be fruitless, from the obstruction of the 
fauces and larynx with viscid mucus. Hence, para- 
doxical as it may seem, a child may live and die with- 
out having breathed. The attempt too strictly 
to define the essential conditions of life has led to 
some absurd conclusions. In Germany, a distinct 
vocal sound is required by law as the evidence of life. 
But this appears to be modified in practice by the sub- 
stitution of breathing for vocal sound, and the doc- 
trine is accepted that respiration and life are recipro- 
cally evidences of one anosher.’’ Hence, intra-uterine 
life is not life. This view is not tenable, when we con- 
sider the many instances of suspended respiration for 
a longer or shorter period, as in attacks of trance, or, 
what is of more frequent occurrence, of syncope. 

There must be life, so long as even the feeblest cir- 
culation continues. In fact, this is demonstrated by 
the tests by which to determine in cases of apparent 
death whether life is utterly extinct; a ligature placed 
around the end of a finger, by impeding the return of 
the venous blood, at once shows that circulation still 
continues in the capillaries, and hence that life has not 
entirely departed. 

In the work just quoted instances are given to show 
the importance of this matter. In these cases, because 
of the presence of pulsation, even after the lapse of 
several hours, efforts at resuscitation were made and 
crowned with success. 

Wharton and Stillé (op. cit., p. 117) give, as one chief 
point that has been demonstrated, ‘‘ that life for a 
brief period is ‘compatible with absence of respira- 
tion.” 

In conclusion, with such an array of facts and opin- 
ions, we would most earnestly caution the profession 
against the careless habit which so frequently obtains 
of reporting a child as still-born, merely because it lived 
but a short time after delivery. 

We are firmly of the opinion that a large number, 
perhaps even a majority, of those reported among the 
still-births were living, even breathing, for an appre- 
ciable interval after their complete separation from 
the mother. 


Nore.—The last edition of “ Taylor’s Medical Jurispru- 
dence,” issued since the above was in type, gives, p. 624, 
et seq., additional cases of equal value. 


—_——__—_@—_———— 


Salmon P. Chase was confirmed as chief justice of 
the United States thirty minutes after his name had 
reached the senate. 
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NOTES. 

The following are some of the details for the judicial 
organization of the Empire of Germany. The high 
courts of minor States, and those of a purely commer- 
cial nature, are to be abolished, and alike fate awaits 
trial by jury. “Schéffen’’ tribunals are to be insti- 
tuted for all criminal matters. The ecclesiastical ju- 
risdiction over marriage is abrogated. A High Court 
of Cassation is projected, the future locality of which 
is not at present known, although it is supposed Leip- 
sic will be the favored spot. There is to bea public 
minister appointed to every court of justice, with the 
exception of those devoted entirely to commercial 
suits. 


M. Depeyre, the new French Minister of Justice, was 
in 1870 leader of the Toulouse Bar. Elected as a Con- 
servative, he drew attention to himself in the early 
days of the Bordeaux Assembly by a fluent anti- 
Republican speech. He is a wily advocate, with an 
apparently vehement manner, which he can perfectly 
well control within calculated b ds. His portfolio 
is the reward of some half-dozen declamatory speeches. 

The Japanese Embassy has appointed Wm. E. 
Grigsby, B. A. of Balleal College, Oxford, England, 

. Professor of International Law at Yeddo, at a very 
liberal salary. An English contemporary says: “There 
have been five Japanese students studying at Oxford 
“this term, among whom are the son of the Prime Min- 
ister, and Nabishima, one of the chief Diamois. These 
students manifest great zeal and aptitude for the study 
of English law. They take the lectures of their tutor 
in English, which they translate into their own lan- 
guage, and submit the retranslations to his approval.” 


The Scottish Law Magazine says: ‘‘ Our readers will 
be pleased to learn that Mr. Beach Lawrence, the well- 
known editor of Wheaton, has been appointed to the 
Chair of the Law of Nations, which forms part of the 
National University now being founded at Washing- 
ton. Last winter Mr. Lawrence delivered a course of 
lectures on this subject, which, like Sir James Mackin- 
tosh’s first course, was attended by the highest officials 
in the different departments of government, the judges 
of the Supreme Court and the foreign ambassadors resi- 
dent at Washington. Knowing this fact, and Mr. Law- 
rence’s reputation in the branch of jurisprudence which 
he is appointed to teach, we are not surprised to hear 
that his appointment was unanimous. Scientifically 
viewed, it probably was inevitable. But the scientific 
point of view is not the only one; and at the present 
moment we cannot but regard Mr. Lawrence’s appoint- 
ment as creditable to his countrymen, seeing that his 
latest achievement has consisted in advocating the 
claims of the British owners and underwriters of the 
‘* Circassian ’’ before the mixed commission appointed 
by the 12th Article of the Treaty of Washington, and 
procuring in their favor the reversal of the decrees of 
the highest American tribunal. Mr. Lawrence has 
published his argument ina very interesting pamphlet, 
entitled Belligerent and Sovereign Rights. 

—_— > 


Representatives Wilson and Eldridge, of the house 
judiciary committee, have left Washington for New 
Orleans to take testimony in the case of Judge Dur- 
rell. It is their intention, while avoiding State politics 
and complications, to investigate all acts of the Fed- 
eral courts which, it is charged, taint Judge Durrell’s 
official conduct. 





THE ALBANY LAW JOURNAL. 
Cn 








eee 


—__ 





COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on the 23d inst. : 

Judgments affirmed with costs — Page v. McDonnell; 
Beard v. Holahan; Freeman v. New York Central R, 
R. Co.; Ledoux v. Rolin; Ruff v. Rinaldo; Phillips », 
Higgins; Susdorff v. Schmidt; The Excelsior Fire Ing, 
Co. and others v. Royal Insurance Co. of Liverpool; 
Cozine v. Walter.—Judgments reversed and new 
trial granted, costs to abide event — Hidden v. Waldo; 
Arnold v. The Hudson River Railroad Company.— 
Order granting new trial affirmed and judgment abso- 
lute for plaintiff with costs— Muller v. Rinder.—_ 
Order affirmed with costs — Easton v. Peckersgill.— 
Appeal dismissed with costs— Tracy v. McManus.— 
Appeal dismissed with costs of the appeal up to the 
time of making the motion and $10 costs of motion — 
Bodell v. Cornell.——Motion denied —The People ex 
rel. Day v. Bergen, 

——_—_—___—_. 
LEGAL NEWS. 
Kentucky is to have a constitutional convention. 


The Court of Appeals adjourned on Tuesday to the 
19th day of January, 1874. 

The Council of Law Reporting, appointed under the 
scheme adopted by the Bar Association of New York 
city, is as follows: Hon. Wm. M. Evarts, Lewis L, 
Delafield, Esq., Hon. Joseph 8. Bosworth, Hon. James 
Emott, Montgomery H. Throop, Esq., Clifford A. 
Hand, Esq. 

The lawyers of New Hampshire met at Concord on 
the 18th inst., and formed a State Bar Association. A 
constitution and by-laws were adopted, and the fol- 
lowing officers were elected for the ensuing year: 
President, Hon. Ira Perley, of Concord; Vice-Presi- 
dents, W. Hackett, E. L. Cushing and Harry Bingham; 
Secretary, William Chase; Treasurer, L. D. Stevens. 
An executive committee of nine was also appointed. 

A numerously attended meeting of the bar was held 
in Quebec on the 19th inst., to take into consideration 
the question of bringing the present condition of the 
Court of Queen’s Bench under the notice of the Minis- 
ter of Justice. Resolutions declaring the administra- 
tion of justice in the Court of Queen’s Bench ineffi- 
cient, and calculated to destroy the confidence which it 
should enjoy as the highest tribunal in the country, 
and advocating a speedy re-organization as absolutely 
necessary, were adopted. Copies were sent to the Min- 
ister of Justice and the Attorney-General of the 
Province of Quebec. 


In the United States Senate on the 17th inst., Mr. Sum- 
ner, of Massachusetts, introduced a resolution which 
was passed instructing the committee on finance to in- 
quire into the expediency of reducing national expen- 
ditures by abolishing the office of commissioner of inter- 
nal revenue and other offices under him, and that inter- 
nal taxation be collected by stamps, unstamped articles 
to be liable to seizure and confiscation by any United 
States court. The law to be enforced under the direc- 
tion of the secretary of the treasury. And on the 18th, 
Mr. Morrill, of Vermont, offered a resolution, which 
was agreed to, directing the judiciary committee to in- 
quire into the state of the law respecting the discharge 
from prisons of persons committed thereto by United 
States courts, and into the expediency of providing for 
furnishing to such persons the means of temporary 
subsistence. 
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as to title of promissory note (Com. App. 73 

ey a between parties and attorney (N. 


God etc aa baebdaaensids 6% akashuladésbadbsunes 318 
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in action for services ; items; parol eyidence (N. Y. 


Es cinnsabins dud ened edmnke sheet ontsinkeiic ean 
of previous goqrtntca eS. * eee 15 
Ss Mo Ms GR Donne Sect cccssccecccaccacveue 13 
parol (N. Y. C. P. iE ek co ir adinnéd meh aitimbnsahennpeds 222 
parol as to contract with carrier fee. ye ee 55 
parol as to former recovery ¢.* “Ss (a 
parol to explain record (Ct. App. ): Leetietehs bisé-nanmeeeh 312 


parol to prove custom (Me. 
parol to rebut certificate of acknowledgment (R. I.) 268 
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(see Sunday.) 

Lottery: 

prize packages (N. Y. Sup. Ct.) ............ ..... sone 220 
Malicious prosecution : 

evidence; arrest (N. Y. Sup. Ct.) ................s0eeee 220 

probable ‘cause IN ane odén00scndwnge hae shanbake 382 
Mandamus: 
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loss of freight ; right of charterer - throw of charter 
party where Vessel disabled (Eng.).... per 

“ suing and laboring ”’ clause ‘oom of App. a ee 125 

warranty as to insurance on hull; non-communica- 
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contributory question for jury; evidence ; measure 
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